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TO  THE  RIGHT  HONORABLE 


SIR  CHARLES   ABBOTT, 


4*c.  ^C.  fyc. 


My  Lord^ 

This,  the  First  Volume  of  the  Essay  on  the  Quan^ 
tity  of  Estates,  a  Work  written  with  the  express  object 
of  facilitating  the  Study  of  the  Law,  is  dedicated  to  your 
Lordship  as  a  sincere  tribute  of  respect  and  esteem  for 
those  talents,  persevering  industry,  and  unblemished 
integrity,  for  which  your  Lordship  was  so  eminent  at 
the  Bar,  and  which  have  raised  your  Lordship  to  the 
high  situation  you  now  fill,  as  the  Chief  Justice  of  the 
Court  of  King's  Bench.  It  is  gratifying  to  me  to  add, 
that  from  the  examples  of  patient  investigation  and 
sound  judgment,  your  Lordship  has  exhibited  in  that 
important  office,  the  most  lively  hopes  are  entertained, 
that  your  Lordship's  name  will  be  enrolled  among  the 
names  of  those  great  men  who  have  been  the  ornament 
and  the  pride  of  the  profession  of  the  Law. 

I  have  the  honor  to  be 
Your  Lordship's 

Obliged  and  ob't.  Servant, 

RICHARD  PRESTON. 


PREFACE 


TO  THE  SECOND  EDITION. 


Oh  the  new  edition  of  the  Essay  on  the  Quantity  of  Estates,  and 
of  the  View  of  the  Rule  In  Shelley's  Case,  it  is  not^necessary  for 
me  to  say  more  than  that,  during  a  period  of  thirty  years,  I  have 
continually  been  endeavoring  to  render  it  more  worthy  of  that 
reception  which  it  originally  experienced  from  the  most  eminent 
characters  in  the  Law. 

It  has  never  escaped  my  recollection,  that  to  this  work,  the  fruit 
of  my  most  early  studies,  I  am  indebted  fo^  a  large  portion  of  the 
success  with  which  my  exertions  have  been  honored. 

The  most  mature  reflection,  and  the  unerring  guide  of  expe- 
rience in  the  education  of  pupils,  have  brought  the  fullest  convic- 
tion to  my  mind,  (a  conviction  originally  impressed  by  the  exam- 
ple of  LUtleton^)  that  the  knowledge  of  the  Quantity  or  Measure 
of  Estates  ought  to  be,  with  every  person  anxious  to  become  ac- 
qu^dnted  with  the  rules  of  Property,  either  as  a  Barrister,  a  Con- 
veyancer, a  Pleader,  or  a  Solicitor,  the  foundation  of  his  studies. 
Every  branch  of  the  Law,  on  Rights  and  Titles ;  on  Remedies ; 
on  the  Power  of  Alienation  ;  on  the  Modes  of  Conveyance,  &c. 
&c.  and  the  Forms  of  Action  concerning  the  Title,  or  the  Right  to 
the  Possession,  and  frequently  to  relief  in  Equity,  must  be  deduced 
from  the  previous  consideration,  what  Estate  was  in  the  person  in 
reference  to  whom  the  material  question  is  to  be  predicated ;  and 
my  only  regret  is,  that  the  work  is  not  more  complete  than  it  will 
be  found,  notwithstanding  the  inconceivable  labor  which  has  been 
employed  on  it. 

The  Essay  on  Merger,  in  the  third  volume  of  Conveyancing ; 
indeed,  the  several  volumes  of  the  Practice  of  Conveyancing,  and 
the  Essay  on  Abstracts  of  Title,  have  preoccupied  in  detaiimany 
subjects  which  might  with  propriety  have  been  introduced  into  an 
Essay  on  the  Quantity  of  Estates.  Each  work,  however,  is  ren- 
dered more  simple  by  the  division.  R.  P. 

January  20,  1820. 


PREFACE 


TO  THE  FIRST  EDITION. 


TO  THE  READER. 

To  arrange  and  digest  the  Law  on  the, Quantity  of  Estates,  and 
by  this  means  to  assist  young  gentlemen  on  the  commencement  of 
their  studies,  and  facilitate  their  progress,  is  the  avowed  design 
of  this  publication.  It  is  the  production  of  a  young  man,  who, 
young  as  he  is,  and  weighty  as  the  objection  to  a  perusal  of  his 
book  may  be  on  that  account,  can  with  confidence  affirm,  that  he 
has  studied  to  supply,  by  industry  and  application,  what  he  wants 
in  age  and  maturity  of  judgment. 

Whatever  may  be  the  fate  of  his  book,  the  author  will  cheer- 
fully submit  to  it ;  and  to  the  opinion  of  those  gentlemen  of  the 
profession  who  are  distinguished  for  their  superior  abilities,  and 
the  liberality  of  their  conduct,  he  will  readily  subscribe  ;  for  he 
would  not  be  understood  to  arrogate  any  merit  from  the  execution 
of  the  work^  or  flatter  himself  that  it  has  any  excellence  to  recom- 
mend it.  The  method  and  the  arrangement  are  wholly  new  :  the 
subject  is  of  importance  ;  and  the  attempt  has,  by  those  who  are 
best  acquainted  with  the  difficulties  of  a  writer  on  legal  topics, 
been  deemed  arduous :  indeed,  so  arduous  has  the  task  been 
thought,  that  no  attempt  has  been  made  to  the  extent  of  this  Essay; 
and  without  the  least  danger  of  contradiction  it  may  be  asserted, 
that  there  is  no  one  book  in  which  the  subject  collectively  has  re- 
ceived a  full  discussion  and  systematical  arrangement.  These 
considerations  unite  to  operate  on  the  mind  of  the  author,  to  raise 
in  him  a  distrust  of  success. 

To  complete  this  volume,  imperfect  as  it  will  be  found,  much 
labor,  and  more  reflection,  and  some  practical  knowledge,  were 
required ;  and  by  those  only,  who  from  experience  know  the  diffi- 
culties to  be  encountered  by  a  writer  on  a  subject  of  Law,  so  ex- 
tensive as  that  which  this  volume  embraces,  can  an  adequate  judg- 
ment be  formed  of  the  pains  which  have  been  taken. 

The  cases  from  the  present  time  up  to  the  beginning  of  the  reign 
of  Edward  the  Third,  a  period  of  about  four  hundred  years,  have 
been  occasionally  consulted  in  the  books  in  which  they  are  reported 
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at  large :  and  in  a  variety  of  instances^  the  law  is  stated  from  the 
most  ancient  of  these  books ;  and  rules  of  construction ,  framed 
from  a  great  number  of  particular  cases,  are  now,  for  the  first 
time,  proposed. 

Though  this  Essay  shall  not  prove  to  be  of  any  assistance  to 
those  for  whose  use  it  is  intended,  it  is  hoped  that  it  will  be  al- 
lowed that  disputable  points  are  fairly  stated,  and  that,  as  to  these 
points,  the  reader  is  always  cautioned  against  the  danger  of  falling 
into  error. 

To  enter  fully  into  a  detail  of  all  the  motives  by  which  the 
author  was  actuated  in  compiling  the  Essay  contained  in  this  vo- 
lume, would  be  to  trouble  his  readers  unnecessarily ;  and  to  descend 
to  particulars  of  what  he  has  endeavored  to  do,  would,  in  all 
probability,  be  to  show  by  his  own  admission  how  much  he  has 
failed  in  the  attempt. 

Some  inaccuracies  of  expression,  and  errors  in  punctuation, 
which  arose  from  want  of  sufficient  leisure  to  attend  to  the  cor- 
rection of  the  press,  (and  will  be  found  principally  in  the  four  first 
chapters,  including  the  introduction,)  will  be  corrected  in  the  nex% 
edition,  should  the  author  be.  encouraged  to  hope  that  a  second 
impression  will  be  acceptable ;  and  to  that  edition,  afuU  and  com- 
prehensive Index,  with  an  alphabetical  Table  of  the  Cases,  will  be 
added. 
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INTRODUCTORY  CHAPTER. 


To  a  free  and  commercial  people,  the  laws  concerning  property 
are  of  primary  importance. 

When  the  great  object  of  pursuit  is  the  attainment  of  indepen- 
dence, or  easy  circumstances  in  point  of  fortune,  the  security  of 
that  fortune,  when  acquired,  cannot  fail  to  be  interesting  in  a  high 
degree.  As  these  laws  are  of  such  importance,  it  will  readily  be 
acknowledged,  that  too  much  attention  cannot  be  employed  in  cul* 
tivating  the  study  of  them ;  or  in  explaining  their  scope^  and  diffus- 
iDg,  as  widely  as  possible,  the  knowledge  of  these  laws ;  especial- 
ly of  those  branches  which  occur  every  day  in  practice. 

*The  nice  and  subtle  distinctions  with  which  the  laws  of  [*2] 
property  abound,  have  been  deemed  sufficient  to  deter  young 
men  fromi  entering  on  the  pursuit  and  prosecuting  their  studies 
with  cheerfulness.  • 

The  difficulty  of  comprehending  the  reason  and  the  scope  of  the 
rules  of  property,  will  occasion  to  every  person,  at  the  copamence- 
inent  of  his  studies,  some  difficulties,  and  lay  him  under  some  em- 
barrassments. 

The  best  advice  to  be  given  to  him,  or  which  he  can  address  to 
himself,  is,  ne  cede  malis  sed  contra  audeniior  iio.  The  success 
of  perseverance  is  certain,  and  will  abundantly  compensate  the 
labor.  In  no  instance  more  than  the  profession  of  the  law,  is  it 
justified  by  experience,  that  fortuna  audaces  juvai.  Let  the 
studies  be  systematic ;  let  the  foundation  of  knowledge  be  laid  in 
first  principles,  and  these  principles  be  well  understood ! 
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Afterwards,  the  subjects  should  be  traced  through  all  their  va- 
rieties in  connexion ;  keeping  the  mind  closely  to  the  subject 
under  investigation.  Thus  the  difficulty  generally  experienced 
will  speedily  vanish.  Let  any  person  study  one  or  two  heads  of 
the  law  fully  and  minutely,  and  he  will  have  laid  the  foundation  or 
acquired  the  aptitude,  for  comprehending  other  heads  of  the  law. 

[3*]  *Preparatory  to  the  commencement  of  such  a  course  of  read- 
ing, the  student  should  be  familiar  with  the  terms  and  the  defi- 
nitions of  the  law  ;  and  have  taken  a  general  view  of  the  system ;  soch 
a  view  as  Blackstone  in  his  Commentaries,  and  Wooddeson  in  his 
Vinerian  Lectures,  will  affijrd  him.  To  those  who  havfi  leisure, 
and  to  whom  it  is  not  requisite  to  qualify  themselves  for  immedi- 
ate practice,  a  perusal  of  Bracton  and  Fleta  would  be  highly  benefi- 
cial i  laying  the  best  foundation  for  the  perusal  of  Co.  Litt.  and 
Lord  Coke*8  Reports ;  and  of  these  two  works  it  may  be  justly 
said,  they  are  the  best  books  of  the  law. 

With  this  preparation,  he  will  render  those  studies  easy,  which, 
if  pursued  without  system,  or  without  method,  would  perplex  and 
confound  him  ;  giving  him  a  chaotic  mass  of  materials,  which  he 
cannot  digest  into  order,  unless  his  endowments  be  such  as  fall  to 
the  lot  of  a  few  individuals  only. 

Till  a  recent  period,  the  knowledge  of  this  branch  of  the  law  had 
received  a  very  moderate  share  of  attention,  as  a  science. 

The  rules  ofproperty  were  scattered  in  books  on  the  subject  of 
the  law  in  general.  The  doctrine  of  Merger  affords  a  striking  in- 
stance of  the  justice  of  this  observation.  The  knowledge  of 
[*4]  these  rules  was  not  to  be  acquired  with  *ease.  Much  per- 
plexity and  confusion  must  have  been  experienced  by  the  stu- 
dent, who,  out  of  many  disagreein|r  opinions,  equally  specious,  was 
to  collect  the  one  best  supported  by  principles  ;  and  on  whom  it  was 
incumbent,  from  a  number  of  particular  cases,  to  propose  to  him- 
self, or  to  extract,  a«general  rule,  and  to  mark  the  cases  which  were 
not  within  the  reason  or  the  scope  of  the  rule.  This  was  to  be  ac- 
complished only  by  discriminating  the  very  minute  circumstances, 
by  which  cases  within  the  reason  of  the  rule,  were  to  be  distin- 
guished from  those  cases  which  were  beyond,  or  beside  that  reason. 

This  was  far  from  being  an  easy  task. 

Whoever  will  trouble  himself  (a)  to  trace  the  decisions  of  the 
courts  of  justice  on  any  general  head  of  the  law,  with  a  view  to  its 
history,  will  observe,  that  at  different  periods,  and  under  different 
judges,  and  sometimes  under  the  same  judges  at  different  periods, 

(a)  Luder's  Pref.  19. 
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the  same  or  the  Kke  question,  on  similar  ca^es,  and  sometimes  on 
the  same  case,(6)  has  received  different  determinations :  henee, 
in  part,  arose  the  difficulty  of  studying  the  law. 

By  successire  determinations,  the  laws  on  property  have 
been  formed  into  a  fine  and  artificial  ^system,  full  of  connexions   [*5] 
and  nice  dependencies  ;  into  a  system  which  has  reason  for 
its  basis,  and  convenience  and  good  policy  for  its  object. 

Great  as  is  the  confusion  of  the  law  on  some  heads,  from  contra- 
riety of  decisions,  it  is  a  matter  of  sarprisQ  that  there  should,  in  the 
mass,  be  such  a  conformity  of  cases  with  first  principles;  and  that 
there  should  not  be  more  anomalous  cases,  or  cases 'devoid  of  prin- 
ciple. 

Within  a  few  years,  many  learned  and  valuable  tracts  have  fully 
and  elaborately  explained  those  heads  of  the  law  ;  namely,  uses, 
powers,  fines,  recoveries,  contingent  remainders,  descents,  copy- 
holds, &c.  &c.  formerly  deemed  the  most  abstruse,  and  involved 
in  the  greatest  confusion,  from  contrariety  of  decisions. 

To  propound  the  rules  of  property  fully  and  with  accuracy;  to 
riiow  their  object  and  extent,  and  to  introduce  with  judgment  the 
eases  which  form  exceptions  to  these  rules,  requires  the  labor  of  a 
series  of  years,  and  the  experience  of  age  matured  in  the  study. 

To  these  qualifications,  the  present  author,  at  the  time  of  pub- 
lishing the  former  edition,  hadnot  any  pretensions.  As  a  young, 
— ^a  very  young  man, — who  had  just  attained  the  age  of  majority,  he 
wrote  for  those  that  were  still  younger  than  himself;  design- 
ing to  propound  *to  them  those  rules,  and  explain  to  them  [*6] 
those  cases  relating  to  the  subject  of  the  present  Treatise, 
which  appeared  to  him  most  material  to  be  understood,  in  the  more 
early  part  of  a  professional  life. 

The  study W  more  mature  years,  and  extensive  practice  through 
a  period  of  thirty-five  years,  have  been  frequently  directed  to  the 
extension,  the  correction,  and  the  improvement  of  his  more  early 
studies,  embodied  in  this  elementary  Treatise. 

The  rules  of  property,. relating  to  the  qtuinlUy  cf  estates ^  or  the 
times  qf  their  continuance;  the  several  sort  of  estates  according 
to  their  qualities,  as  far  as  the  quality  of  an  estate  marks  the  period 
of  its  duration ;  and  the  rules  of  construction,  and  the  decided  cases 
by  which  the  time  or  quantity  of  these  estates  may  be  ascertained, 
are  the  subjects  of  this  Treatise. 

(6)  Rot  d.  Fulham  ▼.  Wicktl,  Willes'  Rep.  303. 
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b  OF    LANDS 

Before  the  principal  subject  of  this  Essay  shall  be  discussed,  it 
will  be  useful  to  advert  to  the  several  sorts  of  property,  and  the 
qualities  and  degrees  of  the  estates  which  may  exist  in  them.  The 
first  chapter  of  this  book  will  be  set  apart  for  this  purpose. 

It  may  be  proper  to  observe,  that  there  is  a  wide  difference  be- 
tween the  quantity  and  the  gualitt/  of  an  estate. 

[*7]  *By  the  quantity,  must  be  understood  the  extent  or  con- 
tinuance of  time,  or  degree  of  interest  of  the  estate  ;  as,  for 
years,  for  life,  in  tail,  or  in  fee.  By  the  quality  of  an  estate,  the 
nature,  incidents,  and  other  collateral  qualifications  of  that  interest ; 
as,  a  condition,  a  collateral  limitation,  a  joint-tenancy,  and  the 
like,  are  to  be  understood. 


CHAPTER  I. 


Land,  in  its  several  species,  viz,  arable,  meadow,  pasture,  &c. 
and  houses  and  other  edifices  thereon,  and  interests  arising  or  issu- 
ing out  of,  and  beipg  collateral  to  land,  as  rents,  commons,  &c.  &c. 
and  personal  duties,  as  annuities,  offices,  and  privileges,  as  stew- 
ardship, &c.  &c.  are  the  subjects  of  property,  in  which  estates  exist. 

These  articles  of  property  are  generally  divided  into  (c) 

1.  Lands, 

2.  Tenements, 

3.  Hereditaments; 

And  this  division  is  sufficient  for  the  purposes  of  this  Treatise,  and 

will  be  adopted. 
[*8]  *Land  (d)  comprehends  all  external  subjects  which  are 
the  objects  of  sensation,  and  admit  of  manua/ occupation,  and 
are  in  their  nature  permanent  and  immoveable  ;  in  short,  are  part  of 
the  terrestrial  globe.  Thus  a  house,  a  garden,  an  orchard,  afield, 
&c.  is  land. 

Of  an  upper  chamber  a  feoffment  may  be  made  ;(e)  of  course,  it 
is  a  corporeal  hereditament ;  in  other  words,  land. 

A  rectory  is  of  the  same  description  ;  because  it  is  essential  to  a 
rectory  impropriate,  that  there  should  be  glebe  or  some  other  cor- 
poreal hereditament,  thus  a  rectory  lies  in  livery.  (/*) 

(e)  2  Bl.  Com.  16 ;  Shep.  Touchst.  88. 

Id)  1  lost.  4  a ;  2  B\.  Com.  16,  17 ;  Vaugb.  188-9 ;  Shep.  T.  88. 

(e)  Co.  Liu.  48 ;  Shep.  T.  202. 

(/)  Shep.  T.  209.  229. 
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A  tenement  jcomprises  every  thing  which  may  be  holden  so  as, to 
create  a  tenancy,  in  the  feudal  sense  of  the  word.(^) 

In  this  sense  land  is  a  tenement;  for  in  reality  or  in  fiction,  ac- 
cording to  the  language  of  our  system  of  tenures,  all  land  is  held 
mediately  or  immediately  of  the  crown* 

Also,  by  analogy,  a  rent-charge,  or  common  of  pasture,  (although 
interests  which  are  collateral  to  the  land  itself,)  is  a  tenement,  in 
the  legal  signification  of  this  term ;  for  a  rent-charge  is  held 
of  the  owner  of  the  land,  as  of  freehold,  *(u/  de  libero  iene-  [*9J 
tnento;)  so  also  is  the  right  of  pasturing  cattle  on  the  soil  of 
another,  in  common  with  him,  being  the  benefit  arising  from  com- 
men  of  pasture.  (A) 

A  chief-rent  is  also  a  tenement ;  it  comes  in  lieu  of  the  land  itself, 
and  is  issuing  out  of  the  same ;  it  is  an  acknowledgment  of  seig- 
niory, and  admits  the  ultimate  ownership  of  the  land  to  be  in  the 
person  to  whom  the  rent  is  reserved. 

Perhaps  a  rent  or  common  is  not  a  tenement,  agreeable  to  the 
strict  rales  of  the  law  of  tenures  ;  it  is  a  tenement,  however,  in  re- 
putation; it  is  a  tenement  within  the  meaning  of  several  statutes, 
particularly  the  statute  {de  donisy)  of  Intails. 

These  considerations  are  sufiScient  to  give  it  a  claim  to  be  classed 
among  tenemedtts ;  and  it  has  been  doubted  whether  an  advowson 
18  included  under  a  devise  of  all  lands  and  tenements ;  and  it  is  said, 
that  in  the  case  of  JKenrey  v.  Langham  the  Court  of  King's  Bench 
certified,  that  an  advowson  was  not  comprehended  under  a  devise 
in  those  terms ;  but  that  case  seems  to  have  been  determined  on  the 
special  penning  of  the  will.(»)  In  the  language  of  Mr.  Jus- 
tice Biactaione,  in  his  Commentaries,(A)  ^nothing  is  a  te-  [*10] 
nement  which  is  not  of  a  permanent  nature. 

Whether  permanency  is  applied  to  the  durability  of  the  subject, 
or  the  continuance  of  the  interest,  is  not  clear.  From  the  mention 
ot  Hberum  tenemeniuniy  in  reference  to  the  permanency  which 
enters  into  the  description,  and  constitutes  an  essential  quality  of  a 
tenement,  allusion  was,  in  all  probability,  niaile  to  iYk^mode  of  ten- 
ancy ;  to  the  duration  and  stability  of  the  interest  of  the  tenant  in 
the  subject,  rather  than  to  the  durability  of  the  stdgect  itself,  inde- 
pendently of  the  interest,  or  the  time  for  which  it  is  granted  ;  and 
surely  the  interest  of  the  tenant  cannot  give  denomination  to  the 
subject,  as  to  its  inherent  nature,  in  any  other  manner  than  with 
reference  to  the  duration  of  interest.  v. 

The  term,  whether  applied  to  ihesubjeei  or  the  intere»iy  is  equally 
vague ;  perhaps  U  is  not  too  much  to  add,  erroneous. 

ig)  1  Tiitt.l7;2Bl.  Com.  17. 104.  106:  1  Intt.  1  b.  6  a.  164;  Wright  on  Ten.  148; 
FiBcfa*f  l>eie.  of  Com.  Law,  112 ;  2  Woodd.  6 ;  Lord  MowUjoy*t  case ;  FlcU,  264 ;  4 
BoTT.  966 ;  4  Via.  Ab.  478. 

(A)  1  Inst.  122  a ;  26  Eliz.  WhUe  and  Sharland. 

(0  Cas.  temp.  Talb.  143 ;  8  Cru.  Dig.  600 ;  Boll.  Ab.  Escheat,  pi.  6.  Tenares,  B. 
pi.  1 ;  Bro.  AH.  TenurM,  pi.  15;  Com.  Dig.  Escheat,  a. 

(It)  2  BUck.  Com.  16b  17. 
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heriUnce ;  in  another  passage  (page  88)  he  admits,  that  lands  and 
other  things  held  for  ytarsj  may  pass  under  the  description  of  an 
hereditament;  and  this,  most  clearly,  is  the  genuine  and  reasona- 
ble construction  of  law. 

Hereditaments  also  are  divided  into 
!•  Hereditaments  real, 
2.  Hereditaments  personal. 

Mr.  Fearne  has  noticed  this  description  of  property,  (a:) 
[*I5]       *Incorporeal  hereditaments,  being  tenements^  are  said  to 
lie, 

1.  /n/TT^m/re,  as  commons^ 
2*  In  rendre,  as  rents. 

Hereditaments  of  this  sort  are  denominated  from  the  manner 
in  which  the  right  they  confer  is  to  be  taken,  exercised,  or  en- 
joyed. 

The  right  of  having  common  of  pasture  gives  to  some  other 
person  than  the  owner  of  the  soil,  the  privilege  of  taking  the 
herbage  of  the  soil,  by  the  mouth  of  his  cattle,  in  common  with 
the  owner  of  his  soil ;  and  because  this  right  consists  in  taking, 
the  thing  is  said  to  lie  in prendre.{y) 

The  right  of  having  a  rent  makes  it  incumbent  on  some  person 
<o  render  money,  or  some  valuable  article,  or  stipulated  service  ; 
and  it  is  said  to  lie  in  rendre,  because  this  subject  pf  property  is 
to  be  rendered. 

Land  is  always  substantially  the  same,  though,  at  different 
times,  according  to  the  purpose  to  which  it  is  applied,  it  may  re- 
ceive different  denominations.  It  has  existence  at  all  times ;  and 
the  estate  for  which  it  is  held  at  this  day,  has,  in  point  of  title, 
been  subsisting  therein  from  the  most  remote  period  of  time^  and 
will  continue  for  ever. 

Hence  the  origin  and  deduction  of  titles.(z)  That  the  title  is 
good  or  bad,  will  depend  on  the  mode  in  which  it  is  derived ;  as 
by  rightful  conveyance  or  by  descent  on  the  one  hand,  or 
[*16]  *on  the  other  hand  by  abatement,  intrusion,  disseisin, 
wrongful  alienation,  or  discontinuance  \(a)  and  that  a  title 
which  was  once  bad  is  become  good  and  effectually  established 
may  depend  on  a  bar  to  the  person  in  whom  the  title  formerly  re- 
sided, as  warranty,  or  warranty  with  assets,  statute  of  limitations^ 
nanclaim  on  a  fine  with  proclamations,  or  the  destruction  of  con- 
tingent remainders,  or  a  release,  &c.  Still,  however,  the  title  thus 
established  is  to  be  deduced  from  the  original  9ind  rightful  owner  ; 
for  unless  there  was  a  good  title  in  those  against  whom  the  bar, 
&c.  is  to  be  applied,  the  bar  may  not  be  positive  and  absolute ;  but 
titles  of  entry  or  rights  of  action  may  be  subsisting.  Some  of 
these  persons  may  have  been  under  disabilities,  and  such  disabili- 

(x)  Fearne,  p.  7 ;  Shep.  T.  88. 

(y)  2  Bl.  Com.  32;  Ventr.  394.  (z)  Hale's  Analysig. 

(a)  Argument  in  GoodrigM  ▼.  Forre^er^  1  Taunt. 
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lies  may  have  protected  their  ris^hts,  and  privileged  or  exempted 
Ihem  from  the  bar  of  the  statutes, (6)  &c. 

Hence  it  is  necessary  in  practice,  as  often  as  a  title  depends  oq 
adverse  possession,  and  a  bar  by  the  statutes  of  nonclaim  on  fines, 
or  of  limitations,  to  show  to  whom  the  estate  formerly  belonged, 
and  to  see  that  the  bar  has  defeated  the  right  of  all  these  per- 
8ons.(6)  For  this  purpose  it  must  be  shown  that  they  were  liv- 
ing, &c.  when  the  time  of  the  alleged  period  of  bar  or  limitation 
commenced;  and  that  they  Were  at  that  time  free  from  disabili- 
ties, (of  infancy,  coverture,  absence  beyond  seas,  idiocy, 
and  'imprisonment,)  which  are  exemptions  from  the  bar  [*17] 
of  these  statutes  ;  or  that  the  disabilities  ceased  at  a  period 
sufficiently  remote,  namely,  five  years  as  to  fines,  and  ten  years  as 
to  formedons  and  ejectments ;  and  when  lands  are  limited  in  strict 
settlement,  this  is  often  a  very  tedious  and  difficult  investigation; 
since  the  owner  of  each  successive  estate  has  a  new  period  for  his 
claim,  and  the  bar  does  not  begin  to  run  against  him,  till  his  right 
to  the  possession  accrues ;  but  if  the  bar  once  begin  to  run  against 
the  ancestor,  it  continues  to  run  against  him  and  his  issue  or  heirs^ 
notwithstanding  any  subsequent  disability ;  and  no  persons,  ex- 
cept those  to  whom  the  n^nijirst  accrues  under  such  estate,  can 
claim  any  privilege  or  exemption,  by  reason  of  disabilities,  (r) 

If  tenant  of  a  determinable  or  defeasible  estate  grant  a  rent, 
either  to  a  man  for  life,  or  to  a  man  and  his  heirs  generally^  thi^ 
rent  will,  in  point  of  i\i\ef(d)  be  subject  to  the  determinable  or  de- 
feasible quality  annexed  to  the  estate  in  the  land.         * 

So  if  tenant  in  tail  of  land  grant  an  estate  to  another  and  hi^ 
heirs,  the  estate,  if  not  defeated  by  the  issue  in  tail,  (as  it  may  be,^ 
unless  they  are  barred,)  will  determine  on  the  death  of  the  tenant 
in  tail,  and  the  failure  of  his  issue  inheritable  to  the  intail. 

On  the  last  example  it  may  be, observed,  that  the  estate 
of  the  tenant  in  tail  has  the  peculiar  Equality  of  admitting  [^l^j 
of  an  enlargement  or  extension  into  a  fee  simple,  by  the 
operation  of  a  common  recovery ;  and  when  so  enlarged,  all  in- 
terests depending  on  the  estate  tail  will  be  benefited  by  this  en- 
largement ;  and  therefore,  though  the  estate  be,  in  the  first  in- 
stance, a  determinable  fee,  it  will  become,  by  the  operation  of  the! 
common  recovery,  suffered  by  the  tenant  in  tail,  an  estate  in  fee 
simple;  and  then  all  estates,  charges,  and  incumbrances  derived 
out  of,  and  depending  for  effect  on  the  estate  tail,  would  be  sup- 
portedy  to  the  extent  of  the  fee  simple,  under  the  title  conferred 
by  the  estate  tail,  as  enlarged  into  a  fee  simple. 

This  is  the  only  instance  of  the  kind  which  occurs  in  the  law  of 
tenures.     It  depends  on  iht  peculiar  nature  of  estates  tail. 

But  if  a  man  grant  a  rent  or  the  like  collateral  charge  to  another 
for  an  estate  tail,  and  does  not  extend  the  grant,  the  estate  derived 

(b)  2  Abstr.335.  (c)  2  Abstr.  897;  Dot  ▼.  Jeuon,  QH&nt,  SO;  CoUtreU 

V.  Duttim,  4  Tauttt.  82().  (//;  See  iuTra. 
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under  this  graDt,  by  roeans  of  a  common  recovery,  will  not  be 
larger  than  the  estate  tail.  It  will  be  an  estate  to  the  grantee  or 
other  owner  and  his  heirs,  so  long  as  there  shall  be  issue  inherita- 
ble under  the  intail  \{d)  but  if  the  grant  had  limited  remainders 
after  the  estate  tail,  the  estate  derived  by  nieans  of  a  common  re- 
covery would  be  co-extensive  with  these  remainders,  whether 

they  were  merely  in  tail,  or  extended  to  the  fee.(f ) 
[*19]  ^Interests  collateral  to,  and  issuing  out  of  land,  (by  which 
are  to  be  intended  incorporeal  hereditaments,  &c.)  owe 
their  creation,  and  it  may  be  said  their  existence,  to  the  time  at 
which  they  were  Jirsi  granted;  and  these  interests  may  be  and 
are  created  every  day.  They  may  also  be  extinguished.  The 
origin  of  the  estates,  or  times,  for  which  these  interests  are  held, 
is  to  be  referred  to  the  period  at  which  they  ware  created  ;  that 
is,  the  period  of  their  first  commencement :  and  when  the  interest 
or  subject  is  extinguished,  the  estate  for  which  the  interest  is  held 
is  also  extinct,  as  a  necessary  consequence ;  for  nothing  remains 
in  which  an  estate  may  subsist  In  point  of  title,  however,  the 
rent-charge,  &c.  depends  on  the  title  to  the  land  out  of  which  it  is 
granted. 

So  that  if  the  title  to  the  land  be,  as  to  the  person  who  grants 
the  rent,&c.  defective,  the  title  to  the  rent  will  be  defective  in  the 
same  degree,  since  the  rent  is  held  under  the  title  to  the  land. 
And  the  title  may  be  in  esse  as  to  one  person,  though  the  charge 
be  extinguished  as  against  another  person. 

Incorporeal  hereditaments,  with  reference  to  every  grant  there- 
of, are  to  be  considered  as 

1.  Interests  created  de  notfo^ 

2.  Interests  already  created. 

An  interest  is  said  to  be  created  de  novOj  when  it  is  granted^ 
and  the  time  of  the  continuance  thereof  is  marked  by  the 
[*20]  same  instrumenL  On  the  contrary,  an  interest  is  said  to  *be 
already  existing  when  it  is  created,  and  the  time  oHXa  con- 
tinuance granted  at  one  time  ;  and  the  same  interest  is  at  a  sub- 
sequent period  granted  or  transferred  for  all  the  time,  or  some 
portion  of  it.  The  first  term  refers  to  the  original  grant,  the  se^ 
cond  to  a  transfer. 

The  interest  which  any  one  has  in  lands,  or  any  other  subject  of 
property,  is  called  his  estate  \{/)  and  to  this  term  some  adjunct  or 
expression  must  be  added,  when  the  time  for  which  the  estate  is 
to  continue  ;  as  for  years,  for  life,  in  tail,  or  in  fee ;  or  the  manner 
in  which  it  is  to  be  held,  as  on  condition,  in  joint-tenancy,  &c.  is 
to  be  described  ;  thus  it  is  said,  a  man  has  an  estate  in  fee,  in  tail, 
for  life,  for  years,  on  condition,  &c.  &«. 

By  the  estate  of  any  one  is  to  be  understood  his  situation,  and 

{d)  Chaplin  r.  Chaplin^  3  P.  W.  229.  (e)  Butler's  Co.  Litt.  998 ;  SnUlh  r. 

Fmmaby,  Carter,  62 ;  Wttka  v.  Peatk,  Liitw.  1224. 
(/)  SBI.Cotn.  103, 
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the  circumstances  of  his  tenancy^  in  regard  to  the  property  in 
which  he  has  the  interest  in  question.  (^) 

Every  estate  confers  the  tight  of  enjoyment  at  present  or  in  fu- 
tore. 

This  right  may  be  interrupted,  as  to  the  possession  and  estate. 
After  such  interruption,  the  estate  is  turned  to  a  right,  and  as  to 
the  person  whose  possession  or  estate  is  thus  affected,  cannot  be 
recovered  or  regained,  without  an  entry  or  an  action  ;(A)  and  in 
the  mean  time,  this  person  has  not  the  estate  in  the  proper- 
ty ;  he  has  merely  the  right  to  an  estate.  In  some  *cases  [*21] 
the  law,  of  itself,  by  its  own  operation,  remits  the  party  to 
his  estate ;  hence  the  doctrine  of  disseisin,  discontinuance,  and  re- 
mitter. These  rights  of  entry  and  of  action  are  descendible  to  the 
heir,  are  releasable  to  the  terre-tenants  or  any  person  who  has  any 
estate  of  freehold,  but  they  are  not,  except  in  the  instance  after- 
wards noticed,  assignable  or  transferrable  to  a  stranger  ;  and  the 
better  opinion  is,  and,  as  far  as  there  is  any  determination  on  the 
point,  the  law  is,  that  they  are  not  devisable.  These  rights,  how- 
ever, may  be  transferred  from  a  bankrupt  to  the  assignees  under 
a  commission  against  him,  by  the  bargain  and  sale  of  the  commis- 
sioners, (t) 

The  principal  quality  of  an  estate,  in  point  of  interest,  is,  that 
it  confers  on  the  owner  the  immediate  right  of  enjoying  the  pro- 
perty, either  at  present  or  in  future,  for  that  period  of  time  during 
which  the  estate  is  to  continue. 

Thb  enjoyment  may  be  exercised  either  in  person  or  by  those 
to  whom  the  proprietor  delegates  his  right,  by  the  terms  of  alien- 
ation and  modes  of  cdnveyance  which  the  law  has  prescribed  for 
the  purpose ;  or  the  representatives  or  successors  whom  the  law 
has  appointed,  viz.  heirs,  heirs  of  the  body,  executors,  &c. 

The  time  for  which  the  right  of  enjoyment  is  to  continue,  forms 
the  quantity  of  the  estate  ;(k)  and  in  the  manner  in  which 
the  right  *to  that  enjoyment  is  to  be  exercised,  as  absolutely,   [*d2] 
solely,  in  common,  in  coparcenary,  or  in  joint-tenancy, 
consists  the  quality  of  the  estate. 

In  some  instances  there  is  so  near  a  relation  between  the  quan- 
tity and  quality  of  an  estate,  that  the  quality  of  the  estate  is  the 
measure  of  its  quantity.  This  observation  is  particularly  applica- 
ble to  determinable  and  qualified  fees ;  and  in  short,  to  all  estates 
which  have  a  collateral  determination,  as  to  tS  for  ninety^nine 
years,  if  he  should  so  long  live. 

The  determinable  quality  of  the  estate  is  marked  by  the  clause, 
if  he  should  so  long  live ;  and  this  phrase  also  forms  part  of  the 
quantity  or  measure  of  the  estate.  The  observation  will  be  more 
fully  illustrated  by  the  instance  of  a  grant  to  a  man  and  his  heirs, 


te)  2  BL  Com.  103 ;  1  loit  846  a. 


^,^,  1  Inst.  846  a.  b.;  No7,Ten.33;  (^flTng^  v.  Forretfer,  1  Taunt.  678 ;  S  Abitr. 
490;  3  Abstr.  366.  (t)  SmUh  v.  Coffin,  2  Hen.  BlacksC.  444. 

(k)  2  Bl.  Com.  103;  1  Init.  88  a. 
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BO  long  as  a  tree  shall  stand.  In  this  instance,  the  words  which 
relate  to  the  tree  form  an  essential  part  of  the  measure  of  the  esr 
tate,  and  at  the  same  time  render  the  estate  a  determinable  fee 
(being  its  quality)  instead  of  being  an  absolute  fe^. 

Estates,  with  respect  to  their  qualities,  so  far  as  the  quality  of 
an  estate  has  any  relation  to  the  time  of  enjoyipent,  and  abo  with 
respect  to  the  manner  of  enjoyment  during  that  time,  may  be  e^t 
ranged, 

As  to  their  general  qualities — into  estates, 

1.  Of  freehold, 

2.  Not  of  freehold. 

[•23]     *As  to  their  extent — into  estates, 

1.  General, 

2.  Qualified, 

3.  Particular. 

As  to  the  circumstances  under  which  they  are  to  confer,  on  the 
one  hand,  a  present  right  of  present  or  future  enjoyment  i  and  on 
the  other  hand,  a  future  right  of  future  enjoyment — into  estates, 

1.  Executed, 

2.  Executory. (/) 

As  to  the  certainty  of  their  giving  a  present  or  future  right  of 
enjoyment — into  estates, 

1.  Vested, 

2.  Contingent. 

As  to  the  time  at  which  they  are  to  confer  the  right  of  enjoy- 
pfient,  either  at  present  or  in  future — into  estates^ 

1.  In  possession, 

2.  In  remainder, 

3.  In  reversion. 

And  estates  of  this  description,  in  regard  to  the  relative  situa.- 
tion  they  bear  to  each  other,  are  said  to  be, 
-     C  Preceding, 

^Expectant,  or  depending. 
^    C  Mediate, 

^Immediate. 
3    5  Original,  or  primitive, 
I  Not  original,  or  derivative. 
[•24]        *As  to  the  manner  in  which  the  right  to  that  enjoyment 
is  to  be  exercised : 
I.  In  regard  to  the  certainty  of  continuance — into  estates. 

1.  Absolute, 

2.  Determinable, 

3.  Conditional. 

XI.  In  regard  to  the  mode  of  tenancy : 

1.  By  one  person  separately,  t;fz.  in  sole  tenancy, 

2.  By  several  persons  together,  and  at  the  same  time. 
And  estates,  with  respect  to  the  connexion  of  the  tenants^  ast 

(0  See  Shep.  Touch,  fi,  for  another  and  different  use  of  the  word  executed. 
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giving  the  right  to  several  persons  together,  and  at  the  same  tifne, 
are  said  to  be  held, 

1.  By  entiretiesi 

2.  In  joint- tenancy y 

3.  In  coparcenary,  * 

4.  In  common. 

And  lastly,  as  to  the  mode  in  which  the  estates  are  created,  limit-t 
^,  or  transferred — into  estates, 

1.  By  limitation  of  the  legal.estate, 

2.  By  limitation  of  use,  . 

3.  By  resulting  use, 

4.  By  limitation  of  trust, 
6.  By  impHcation  of  law. 

Such  is  the  nature  and  such  is  the  division  of  estates.     The 
terms  by  which  these  estates  are  distinguished,  will  frequently  oc- 
cur in  this  Treatise.     On  that  account,  an  explanation  of 
the  *tenns  seems  necessary,  and  will  be  given.     This  ex-   [*25'l 
planation  will  be  prefaced  by  a  few  observations  necessary 
to  be  understood. 

Some  estates  are  denominated  from  the  quantity  of  interest,  in 
point  of  tiine,  which  they  compriae,  as  estates  in  fee  simple,  viz. 
to  a  man  and  his  heirs  for  ever ;  or  in  tail,  viz.  to  a  ma^  and  all  or 
some  of  the  heirs  of  his  body ;  or  for  life,;  or  years,  or  at  will : 
others  from  the  modes  by  which  they  are  raised  ;  as  an  estate  by 
the  common  law,  the  statute  of  uses,  &c. ;  or  the  manner  in  which 
they  are  taken,  as  an  estate  by  limitatipn,  springing  use,  &c. ;  or 
the  terms  upon  or  mode  in  which  they  are  held,  as  an  estate  on 
condition,  in  joint-tenancy,  &c. 

The  quantity  of  time  comprised  in  any  estate  arises  from  the  li* 
mitatioD.  The  quality  of  that  estate  arises  from  a  condition  or 
from  a  proviso,  partaking  partly  of  the  nature  of  a  limitation,  and 
partly  of  the  nature  of  a  condition. 

A  limitation, (m)  whether  made  by  the  express  words  of  the 
party,  or  existing  in  intendment  of  law,  circumscribes  the  con-e 
tinuance  of  time  for  which  the  property  is  to  be  enjoyed  ;  and  by 
positive  and  certain  terms,  or  by  reference  to  some  event  which 
possibly  may  .happen,  marks  the  period  at  which  the  time  of  en- 
joyment shall  end. 

The  time  of  limitation  or  continuance  is  marked  by  a  va- 
riety of  means  ;  sometimes  by  '^naming  the  description  of  [*26} 
persons  by  whom  the  estate  is  to  be  enjoyed,  as  heirs,  heirs 
of  the  body  ;  at  other  times,  by  fixing  on  a  certain  definite  peri- 
od, as  a  term  of  years;  and  lastly,  by  referring  to  some  event 
which,  though  uncertain  as  to  the  time  when  it  will  happen,  must 
happen  or  become  impossible,  in  some  cases,  within  the  period  of 
a  life,  as  on  the  return  of  C  firom  Rome  ;  in  others,  within  an  ip^ 
definite  period,  as  till  failure  of  heirs  of  the  body,  or  during  peer- 
age, &c. ;  and  sometimes  the  time  of  enjoyment  is  marked  by 

(m)  4  ReeTM,  610;  Shep.  Toocbst.  114;  2  BL  Com.  IM. 
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more  than  one  of  these  means,  as^  for  years,  if  A  should  so  long 
live.  In  short,  every  time  which  can  be  fixed  on  for  the  duration 
of  ap  estate,  may,  under  the  direction  of  a  skilfuKconveyancer,  be 
used  with  effect.  Though  in  some  instances  which  occur  in  prac- 
tice, words  do  not  answer  the  intention  with  which  they  are  used  \ 
it  may  be  truly  asserted,  that  this  failure  is  owing  either  to  the  un- 
skilfulness  of  the  conveyancer,  or,  as  it  more  frequently  happens, 
to  the  confused  ideas  and  indeterminate  meaning  of  the  parties,  or 
the  defective  instructions  of  the  client 

Id  limitations  of  the  fee  simple,  the  quantity  of  the  estate  which 
is  conveyed,  is,  in  deeds,  to  be  marked  by  the  word  heirs,  gene- 
rally, without  any  qualification ;  and  in  limitations  of  qualified 
and  determinable  fees  or  fees  tail,  the  quantity  of  estate  is  to  be 
marked  by  the  word  heirs,  and  the  addition  of  those  other  terms 
of  designation  which  are  proper,  and  adapted  to  describe 
[*27]  *the  particular  sort  of  heirs  who  are  to  succeed  to  the  fee 
in  one  case,  and  to  the  intail  in  the  other  case;  as  to  a  man 
and  his  heirs  of  the  part  of  his  father  ;  or  to  a  man  and  his  heirs, 
being  peers  of  the  realm ;  or  to  a  man  and  his  heirs  of  hu  body 
generaUy^  or  to  some  of  them  in  particular. 

When  the  fee  simple  is  to  be  granted,  it  is  usual  to  add  the  words 
for  ever,  to  express  more  clearly  the  duration  of  the  interest  to  be 
conveyed.  This  addition  is  not  necessary ;  however  it  is  proper, 
particularly  with  a  view  to  the  covenants  for  title,  in  reference  to 
the  estate  which  is  limited.  The  words  "  for  ever,"  are  merely 
of  declaration  and  not  of  limitation. 

Sometimes  the  law  changes  the  import  of  the  words,  to  give  ef- 
fect to  the  intention  ;  thus,  if  a  man  who  has  a  term  of  years,  grant 
to  another  and  his  heirs,  the  grant  will  pass  the  term,  and  the  ex- 
ecutors, and  not  the  heirs,  will  be  entitled  as  representatives. (n) 

The  like  observation  applied  to  a  grant  by  a  termor  to  another 
and  the  heirs  of  his  body,  whether  the  grant  be  by  deed  or  will.* 

And  if  a  person  who  has  a  term  for  years,  grant  to  another  for 
life,  the  whole  term  will  pass ;  but  the  estate  of  the  grantee  will 
be  determinable  by  the  death  of  celuy  que  w>,  (the  person  whosS 

life  is  named.)  (o) 
[*28]  Always  on  limitations  of  determinable  fees,  *and  gene- 
rally on  limitations  of  particular  estates,  the  time  of  enjoy- 
ment is  marked  by  the  express  mention  of  the  period  to  which  the 
estates  shall  extend,  or  the  events  beyond  which  these  estates  shall 
not  continue. 

Thus,  in  conveyances  of  determinable  fees,  the  limitation  is  to 
be  made  to  a  man  and  his  heirs  during  such  time  as  a  tree  shall 
stand  ;  or  to  a  man  and  his  heirs,  peers  of  the  realm,  &c. ;  in  con- 
veyances of  estates  for  life,  to  a  man  during  the  life  of  himself,  or 
of  some  other  person,  or  the  lives  of  several  persons ;  and  in  con- 

(ti)  Lift  ^  740 ;  1  Inst.  388  a ;  Shep.  T.  426. 
(o)  7  Rep.  23 ;  2  Abst.  1,2^8  Bolifr.  123. 
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yeyances  of  estates  for  years,  for  a  certain  time,  as  from  one  day 
in  ooe  year  to  another,  or  the  same  day  in  another  year ;  or  from 
some  event  thenceforth  for  a  given  time ;  or  for  some  other  given 
space  of  time. 

When  a  p^rant  is  made  to  a  man  generally,  without  any  mention 
of  the  time  for  which  he  is  to  have  the  land,  or  of  the  description 
of  persons  by  whom  it  is  to  be  enjoyed^  the  grantee  will  have 
either  an  estate  ai  will  or  for  life ;  unless  the  person  who  makes 
the  grant  has  a  term  for  years,  and  in  that  case  the  grantee,(o)  and 
also  in  the  case  of  a  bequest  by  will,  the  legatee,(j9)  will  have  the 
land  for  all  the  term.  So  a  rent  devised  generally  by  a  per- 
son who  has  a  term  for  years  or  for  \\iej{pp)  will  ^continue  [*29j 
doring  the  term  \{q)  and  a  devise  of  an  annuity  out  of  lands 
held  for  a  term,  will  continue  during  the  term.(r)  On  a  grant  to 
the  person  generally,  without  any  limitation  of  .estate^  tlie  grantee 
will  have  either  an  estate  at  will  or  for  life,  according  to  the  cere- 
monies observed  in  perfecting  the  assurance  by  which  the  grant  is 
made. 

When  the  ceremonies  proper  to  create  or  pass  an  estate  for  life 
are  observed,  the  grantee  will  have  the  estate  for  that  period,  ex- 
cept in  the  case  of  a  grant  by  the  King.  But  if  the  assqrance 
which  contains  the  limitation  be  not  followed  up  by  these  ceremo- 
nies, the  grantee  will  have  merely  an  estate  at  wi]].(«) 

It  has  been  advanced,  that  a  limitation  by  grant  or  devise  to  a 
man  and  his  heirs,  passes  an  estate  in  fee  ;  and  that  the  mention 
of  the  persons  by  whom  the  estate  shall  be  taken  (viz.  the  heirs) 
marks  the  quantity  and  extent  of  interest  which  is  conveyed. 
This,  however,  proceeds  on  a  supposition  that  the  grantor  has  the 
fee  ;  for  if  he  has  only  an  estate  for  life,  that  estate  and  no  more 
will  pass,  unless  from  the  forcible  operation  of  the  conveyance,  as 
a  feofiment,  fine,  &c.  the  fee  is  gained  by  wrong,  and  transferred 
by  the  operation  of  this  tortious  conveyance.(/}  The  effect  of  a 
grant  to  a  man  and  his  heirs  by  a  person  who  has  a  mere  chattel  in- 
terest, as  a  term  of  years,  has  been  already  stated. 

*It  is  also  to  be  noticed,  that  a  limitation,  extending  a   [*30] 
grant  to  the  executorSy  will  not,  in  any  deed,  enlarge  the 
estate.     The  estate  will  be  of  the  same  quantity,  notwithstanding 
the  executors  are  named,  as  it  would  have  been  in  case  no  mention 
had  been  made  of  them. 

To  sufier  the  executors  to  enjoy  the  land,  or  the  person  to  whom 
it  is  granted  to  have  the  land  indefinitely,  in  respect  of  a  nomina- 
tion of  the  executors  (and  the  executors  must  have  the  land  inde- 
finitely, supposing  they  have  it  at  all,  merely  because  they  are 

(•)  Vm.  Abr.  Grant  H.  14,  16, 16;  Vio.  Abr.  Estate  O.  a;  1  Inst.  42;  Wrig^hton 
Ten.  162;  Vin.  Abr.  Estate  O.  a  1 ;  Skin.  642. 
(p)  1  R.  A.  Estate  H. ;  2  Vem.  45 ;  Shep.  T.  401.  (pp)  I  Abstr.  442. 

(q)  1  R.  A.  Estate  H.  pi.  6.  (r)  Shep.  Touch.  429. 

(0  Baldwin's  case,  2  Rep.  23. 
(t)  GoodrifTht  ▼.  Forrester,  1  Taunt.  678 ;  1  Inst.  327  b. 
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named)  would  be  to  give  an  estate  in  perpetuity,  which  the  execu- 
tors could  Dot  take  ;  and  consequently,  the  person  to  whom  the 
limitation  is  made,  could  not  transmit  to  them. 

In  willsj  a  devise  to  the  executors  may  express  an  intention  to 
pass  the/tfe  ;(t/)  but  under  these  circumstances,  the  right  of  suc^ 
cession  will  devolve  to  the  heirs  and  not  to  the  executors. 

It  is  doubted  whether,at  the  common  law^  executors  could  take  an 
estate  of  freehold,  in  the  character  oi  special  occupants.(x)  The 
real  state  of  the  common  law  on  this  point,  is  now,  (except  as  to 

rents  and  incorporeal  hrfeditaments  and  copyhold  tene- 
[*31]   ments,)  become  a  ^matter  of  speculation,  rather  than  of  real 

utility. 
In  the  chapter  on  estates  for  life,  some  observations  on  this  point 
will  be  introduced.  As  to  rents  and  other  incorporeal  heredita- 
ments^ it  may  be  objected,  that  as  the  estate  determined  by  death 
when  there  was  not  any  s'pecial  occupant,  it  will  determine  not- 
withstanding the  statute. 

It  is  also  to  be  observed,  that  though  a  limitation  to  a  man  and 
his  heirs  generally, (y)  passes  an  estate  in  fee ;  express  mention  of 
the  particular  period  for  which  the  land  is  to  be  held,  as  for  the  life 
of  some  particular  person,  &c.  will  circumscribe  the  continuance  of 
the  estate. 

There  is  another  distinction ;  when  a  gift  is  made  to  a  man  and 
his  heirs  for  years, (z)  and  the  conveyance  does  not  necessarily 
operate  to  ^ive  an  estate  of  freehold,  the  meaning  of  the  parties  to 
pass  an  estate  for  years,  is  evident  from  the  express  mention  of  tlie 
time  for  which  the  subject  of  properly  shall  be  enjoyed,  and  no  in- 
ference or  interpretation  can  be  made  against  the  express  words. 
The  limitation  to  the  heirs  availeth  nothing  in  their  favor ;  and 
the  executors^  notwithstanding  the  nomination  of  the  heirs,  wilt 

have  the  tenn  on  the  death  of  the  person  to  whom  the  same 
[*32]   is  *limited.(a)     And  when  a  person  possessed  of  a  term  of 

years,  bequeaths  the  lands  comprised  in  that  term  to  another 
and  his  heirs  males  of  his  body, (6)  the  term  will  vest  in  the  person 
who  is  the  legatee,  and  be  transmissible  to  his  executors,{e)  with- 
out any  right  of  succession  in  his  heirs  males,  or  reversionary  in- 
terest in  the  executors  of  the  testator,  on  failure  of  such  heirs  of  the 
legatee.  A  bequest  in  these  terms  is  a  complete  disposition  of  the 
testator's  interest,  unless  words  of  qualification  be  annexed  to  the 

(u)  Infra,  chap,  on  Fees ;  anil  Shep.  T.  chap.  Testaments. 

(x)  Riplty  ▼.  IVattrman,  17  Ve».  jun.  426  ;  Campbell  v.  SandySf  1  Scho  ahd  Lefroy, 
281  ;  Sug(leD*8  Powers,  161,  162;  2  Black.  Com.  260;  cou.ra,  Fearne's  Con.  Rem.  p. 
806,  and  Barn.  Ch.  Rep.  49. 

(y)  ChudUigh*t  case,  1  Rep.  140. 

(e)  Baldwin' 9  case,  2  flep.  23 ;  1 1  A&s.  21 ;  Doct.  and  Student,  c.  24 ;  10  Rep.  87 ; 
Sh«?p.  Touch.  271. 

(a)  1  Inst.  388  a;  1  £q.  Abr.  179  ;  Moor,  777;  LovUt  and  Goddard,  10  Rep.  87 ; 
Lovit's  case,  Litt.  §  740 ;  Tr.  on  £q.  61.  §  6 ;  8  Vin.  251 ;  Shep*  Touch.  271. 427  ;  2 
Co.24;  ]0Vm.Abr.2]9,pl  2.  and  lb.  Estate T.  10.3;  lORep.46;  Perk. § 658, 559. 

(Ij)  Lorit's  case,  10  Rep.  87. 

(r)  Shf p.  T.  403.  425. 
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bequest,  restraining  the  gift  in  favor  of  some  other  person,  and  in- 
troducing a  limitation  over  on  an  event  within  the  rule  against 
perpetuities.  In  Leonard  Lovie^s  case,{d)  which  was  a  devise  to 
a  man  and  his  heirs  males  for  five  hundred  years,  it  was  the  opinion 
of  the  cogrt,  that  the  term  was  determinable  on  failure  of  issue 
male  of  the  demseej{e)  either  on  the  ground  that  the  devise  was 
to  the  heirs  males,  or  that  a  remainder  was  limited,  to  take  effect 
on  a  failure  of  such  issue  male,  and  most  probably  on  the  latter 
ground  ;  and  that  ground  is  consistent  with  the  decision  in  ButCs 
case.{/) 

^Taking,  then,  the  cases  on  a  bequest  of  a  term  already  [*33] 
created  to  a  man  and  his  heirs  males  of  his  body,  and  a 
lease  of  land  to  a  man  and  his  heirs  males  of  his  body  for  years, 
into  one  view,  and  admitting  such  lease  to  give  z  determinable  in- 
terest, by  reason  of  the  nomination  of  the  heirs,  the  devise  passes 
the  whole  term  absolutely,  and  the  lease  a  determinable  interest,  (g) 

This  conclusion,  as  to  a  lease,  is  denied  in  1  Mod.  115;  Sel. 
Cas.  in  Ch.  30 :  Vin.  Abr.  Dev.  B.  b.  pi.  5 :  it  i^  there  said, 
^^  Pinch f  Lord  Keeper,  did  deny  Leonard  Lovie^s  case,  which 
saith,  that  a  case  of  a  lease  settled  to  one  aiid  the  heirs  male  of  his 
body,  when  he  dies  the  estate  is  determined ;  for  he  said,  it  shall 
go  to  his  executors.''(A)  The  Lord  Keeper  founded  his  doctrine 
on  Leventhorpe  v.  Ashbie;  that  was  a  casein  which  a  term  (z)  al- 
ready ex4^ng  was  bequeathed  to  a  man  and  the  heirs  males  of  his 
body,  and  not  the  case  of  a  lease. 

According  to  Sheppard,{k)  a  gift  to  a  man  and  his  wife,  and  the 
heirs  o£  their  bodies,  for  years,  though  the  gift  was  with  livery, 
is  an  estate  for  years. 

A  devise  to  a  man  anti  his  heirs  males  for  years,  has  been  held  to 
pass  an  estate  tail,  to  comply  with  the  intention  of  the  testator. 

This  is  the  language  of  some  books  of  authority  ;  and 
the  writers  of  these  books  seem  to  *have  relied  on  the  case  '[*34] 
of  Lovie  as  a  case  in  point.  The  report  of  that  case  by- 
Lord  Coke  does  not  warrant  this  opinion.  Moore,  however,  has 
the  point;  and  in  2d  BrownloWy{kk)  in  arguing  a  question  on  the 
same  will,  the  famous  Dodderidge,  then  King's  Sergeant,  and  af- 
terwards a  Judge,  said,  the  devise  to  Thomas,  and  his  heirs  male 
of  his  body,  for  five  hundred  years,  was  a  good  estate  tail ;  for  he 
would  not  dispute  it  against  two  judgments:  alluding  to  the  judg- 
ment originally  given  on  the  case,  and  the  a£Srmance  of  that  judg- 
ment on  a  writ  of  error.     Besides,  the  case  of  Leonard  Lovie,{l) 


(<i)  10  Bep.  46 ;  1  R.  A.  Est  H. 

(e)  See  1  Mod.  115,  contr^  but  the  case  is  of  a  gift  of  an  existing  term. 

if)  7  Rep.  2a  ^ 

(g)  But  see  SomerviUe  v.  LtthbridgCf  6.  T.  Rep.  213. 

(%)  See  Poilezf.  33.  (i)  1  R.  A.  611.    I.  30. 

{k)  Com.  Assiir.  369. 

{kk)  Browne  ▼.  Worlhing,  2  Brownl.  104. 

(0  10  Rep.  78. 
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as  far  as  it  applies  to  this  point,  has  been  questioned  ;  and  it  is  dif« 
ficult  to  support  the  opinion  that  an  estate  tail  will  pass  by  such  a 
devise,  consistently  with  the  opinion  of  the  Court  of  King's  Bench 
on  the  case  of  Somerville  v.  Lethbridge.(m)  In  that  case  the 
devise  was  to  one  for  ninety-nine  years,  if  he  should  so  long  live, 
and  after  that  term  to  His  first  and  other  sons,  and  the  heirs  males 
of  their  bodies,  for  the  like  term,  and  according  to  the  priority  of 
their  births;  and  in  default  of  such  issue,  then  with  similar  limi- 
tations over.  The  Court  certified  to  the  Chancellor  an  opinion 
which  negatived  the  idea  of  an  intail  created  by  this  devise.  They 
held,  all  the  devises,  except  those  to  the  first  taker  and  his  first  son, 
^who  was  unborn  at  the  testator's  death,)  to  be  void,  as  too 
[*d5]  remote :  and  that  the  limitations  to  the  ^'first  taker  and  his 
first  son  gave  them  chattel  interests.  Now  if  a  devise  to  a 
man  and  his  heirs  males,  &c.  for  years^  might  create  an  estate  tail, 
the  general  intention  would,  in  this  instance,  have  been  called  \i\ 
to  support  that  construction. 

In  treatises  on  the  law,  the  material  words  in  the  clause  of  de^ 
stgnation,  more  generally  termed  the  clause  of  limitation,  as  to  the 
heirs  generally,  or  heirs  of  the  hody^  are  denominated,  in  some 
instances,  words  of  limitation,  In  other  instances,  words  of  pur- 
chase. 

The  same  words  may,  under  difierent  circumstances,  have  dif^ 
ferent  denominations.  It  is  from  the  efiect  of  the  words  that  the 
denomination  arises.  As  often  as  the  words  do  no  more  than 
mark  the  nature,  extent,  and  continuance  of  the  estate,  (and  this  is 
the  application  of  the  word  heirs,  or  heirs  of  the  body,  under  a 
gift  or  grant  to  a  man  and  his  heirs,  or  his  heirs  of  his  body,  or  to 
a  man  for  l\fe,  and  aflerv^rdSy  by  the  same  or  a  distinct  clause^ 
to  his  heirs,  or  his  heirs  of  his  body,)  they  are  said  to  be  of  limita- 
tion. When  they  limit  the  estate,  and  at  the  same  time  ascertain  the 
description  of  persons  who  are  to  take  and  are  to  vest  the  estate  in 
the  heirs,  in  their  own  righty  (as  is  the  case  under  a  gift  or  grant 
to  the  right  heirs  or  heirs  of  the  body  of  a  stranger,  to  whom  no 
estate  of  freehold  is  previously  limited,)  they  are  said  to  be  words 
of  purchase ;  and  though  the  same  words  at  the  same  time  and 
[*36]  by  themselves,  independently,  ascertain  the  description  *of 
persons  in  whose  favor  the  gift  is  to  operate,  and  measure 
the  duration  of  interest  to  pass  by  the  gift,  they  are  said  to  be 
words  of  purchase,  and  are  known  by  this  single  appellation.  The 
instances  will  be  adduced,  and  their  varieties  shown,  when  the 
rule  in  Shelley^s  csise  shall  be  under  discussion. 

The  expression  ^^  words  of  limitaiion**  is  always  used  in  con* 
tradistinction  to  the  expression  **  words  of  pttrchase.'^  By  the 
former  expression  it  must  be  understood,  that  the  interest  limited 
by  these  words  is  not  originally  given  to  the  heirSj  bat  to  their 
ancestor^  either  mediately,  immediately,  or  eventually;  so  as 

(m)  ft  Term  Rep.  213. 
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tdcteate  in  him  an  estate ^r  interest  of  inheritance  descendible  to 
his  heirs,  of  the  given  description  ;  and  subject  to  the  ownership 
under  the  gifts,  if  any,  interposed  between  the  several  limitations, 
When  there  is  one  to  the  ancestor^  and  another  to  his  heirs,  or 
heirs  of  his  body. 

By  the  latter  expression  is  meant  such  words  as  give  the  estate 
limited  by  the  term  **  to  the  heirs,"  originally  in  their  own  right, 
and  as  persons  answering  that  description,  and  not  through  the 
medium  of,  or  by  descent  from  any  ancestor ;  so  that  these  heirs 
are  the  purchasers  under  the  appellation  of  heirs,  and  are  to  take 
without  any  reference  to  a  previous  right  in  their  ancestor,  in 
whom  the  estate,  to  pass  by  the  limitation  to  the  heirs,  cannot  vest, 
in  any  possible  event. 

A  consequence  is,  that  the  power  of  alienation  commences 
in  the  heirs,  and  not  in  the  ancestor  ;  *and  the  heirs,  un-   [*37] 
less  their  interest  shall  be  defeated  under  the  rules  applicable 
to  contingent  remainders,  will  not  be  liable  to  the  charges,  or 
bound  by  the  conveyance  of  the  person^  who,  in  point  of  fact,  and 
in  reference  to  other  property,  may  be  their  ancestors. 

Admit  that  it  is  possible  that  the  limitation  to  the  heirs  may  in 
any  event  vest  the  estate  in  the  ancestor,  and  the  words  heirs,  &c. 
will  be  of  limitation,  and  not  of  purchase,  ^nd  when  the  ancestor 
has  an  estate  of  freehold,  a  limitation  to  his  heirs  may  confer  an 
interest  on  him,  descendible  to  his  heirs,  though  that  interest  can 
never  vest  in  the  ancestor  himself. 

The  only  substantial  difference  between  a  limitation  to  A  and 
his  heirs,  and  a  limitation  to  him  for  life,  remainder  to  B  in  tail, 
remainder  to  the  right  heirs  of  t/^,  is  this :  in  the  first  instance  A 
takes  the  tntirt  fee,  as  one  entire  estate  ;  and  in  the  otheixinstance 
he  takes  the  fee  in  portions,  divided  by  and  subject  to  the  estate 
tail  in  B, 

The  words,  Ai!f  Aezr^,  operate  in  each  case  as  words  of  limitation, 
m.  words  giving  the  estate  imported  by  them  to  the  ancestor  of 
the  heirs,  and  not  originally  to  the  express  objects  of  the  descrip- 
tion. They  extend  the  ancestor's  estate  immediately  in  the  one 
case,  and  mediately  in  the  other  case,  so  that  the  estate  may  be 
taken  by  these  heirs  by  descent ;  and  they  limit  the  measure  oCthe 
estate  he  is  to  take. 

When  the  words,  heirs^  &c.  operate  only  to  *expand  an  [*38] 
estate  in  the  ancestor,  so  as  to  admit  the  designated  heirs 
into  its  extent,  and  entitle  them  to  take  derivatively  through  or 
from  him  as  the  root  of  succession,  or  person  in  whom  the  estate  is 
considered  as  cotnmencingj  in  point  of  title,  they  are  properly 
words  of  limitation;  but  when  they  operate  only  to  give  the  es- 
tate imported  by  them  to  the  heirs  described  originally j%nA  as 
the  persons  in  whom  that  estate  is  to  commence,  in  point  of  title, 
and  not  derivatively  from  or  through  the  ancestor^  they  are  pro- 
periy  words  of  purchase. 

Lord  Cokt  very  appositely  refers  the  word  purchase  to  the  ex- 
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press  objects  of  the  gift,  viz.  heirs^;  and  when  such  heirs  originally 
acquire  the  estate  by  those  words,  he  styles  them  words  of  purchase^ 
otherwise  not. 

In  general,  words  of  purc^hase  are  those  by  which,  taken  absolute- 
ly, without  reference  to  or  connexion  with  any  other  words,  the 
estate  first  attaches,  or  is  considered  as  commencing,  in  point  of 
title,  in  the  person  described  by  them  ;  whilst  words  of  limitation 
operate  by  reference  to,  or  in  connexion  with  other  words,  and 
extend  or  modify  the  estate  given  by  such  other  words.  This  (n) 
is  evidently  the  line  of  distinction  adopted  by  Lord  Coke^  and 
which  pervades  the  terms  of  the  rule  in  question,  and  is,  in  fact, 
admitted  by  all  who  do  not  deny  that  the  word  heirSy  in  the  com- 
mon limitation  to  a  man  and  his  heirs  for  ever,  is  a  word  of  limi- 
tation. 
[*39]  But  it  is  to  be  remarked,  that  when  a  gift  to  *the  heirs 
males  of  tlie  body,  &;c.  operate  as  words  of  purchase ; 
that  is,  when  they  do  not  give  to  the  ancestor  the  interest  they 
import,  but  are  to  vest  the  interest  in  the  person  answering  the 
description  of  such  special  heirs,  they  appear  to  have  an  equivocal 
or  mixed  effect.  Though  they  give  the  estate  to  the  special  heir 
originally,  and  not  through  or  from  his  ancestor,  yet  the  estate 
which  he  takes  under  this  gift,  has  such  reference  to  the  ancestor, 
as  to  pursue  the  same  course  of  succession,  in  the  same  extent  of 
duration  or  continuance,  through  the  same  persons,  as  if  it  had 
attached  in  and  descended  from  the  ancestor.(o) 

As  this  rule  is  of  great  importance  to  the  profession,  and  inti- 
mately connected  with  those  chapters  of  this  work,, which  treat  of 
estates  in  fee  and  fee-tail,  and  disclose  various  instances  in  which 
a  person  shall  have  an  estate  of  inheritance  or  mere  estate  of  free- 
hold, a  sttccinct  view  of  the  rule  will  be  introduced  in  a  chapter 
to  follow  the  one  on  Freeholds^  This  new  chapter  should  be  read 
after  a  perusal  of  the  chapters  on  Fee  Simple,  Estate  Tail,  and  for 
Life. 

Limitations  are  of  several  sorts  : 

1.  As  to  the  terms  on  which  they  are  to  give  the  right  of  enjoy- 
ment ;  they  are, 

1.  Absolute, 

2.  Conditional. 

[*40]       *3.  As  to  the  terms  on  which  the  estate  is  to  be  held  ; 
they  are, 

1.  Direct, 

2.  Collateral. 

An  absolute  limitation  names  a  day,  a  time,  or  an  event-,  for 
the  commencement  of  the  estate,  which  will  certainly  happen. 
A  conditional  limitation,  or,  as  it  is  otherwise  denominated,  a 

(n)  rcarne,77. 

(0)  1  Inst.  24,  Afafuiera/e*«  case ;  Sc/uthcol  ?.  Slowttty  1  Mod.  226;  2  Mod.  211: 
WUlti  ▼.  Palmer,  6  Burr.  2616. 
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limitation  upon  condilion,(j9)  renders  it  necessarj  that  some  act 
should  be  done,  or  that  some  evenly  which  will  not  certainly  hap- 
pen, should  take  place  before  a  right  to  present  or  future  enjoyment 
can  arise. 

Contiogeot  remainders,  and  estates  which  have  their  operation 
by  resulting  or  springing  use,  or  by  executory  devise,  and  which 
are  to  commence  on  an  event,  are  all  raised  by  conditional  limita- 
tions. In  short,  every  limitation  which  is  to  vest  an  interest  on 
condition,  or  rather  a  contingency,  (for  that  is  the  correct  phrase,) 
in  other  words,  an  event  which  may  or  may  not  happen,  is  a  con- 
ditional limitation.(9)  And  whether  a  limitation  of  this  sort  is  to 
give  an  interest  to  commence  on  and  immediately  after  the  regu- 
lar and  proper  determination  of  a  preceding  estate,  so  as  to  fell 
ivilbin  the  description  of  a  remainder;  or  independently  of  and  in 
derogation,  and  to  the  exclusion  of  a  preceding  estate,  it  is 
properly  denominated  a  ^conditional  limitation,  oralimita-  ["^41] 
tioD  on  a  contingency. 

In  practice,  those  limitations  which  are  to  give  an  estate,  to  take 
effect  in  abridgment  and  exclusion  of  another  estate,  are  more  ge- 
nerally distinguished  by  this  term ;  and  those  limitations  which 
give  contingent  remainders,  are  distinguished  by  the  appellation 
of  limitations  upon  contingency. 

Sometimes  mention  is  made  of  estates  as  limited  on  conditions 
precedent ;  and  at  other  times  of  estates  limited  on  conditions  sub* 
sequent.  This  is  not  a  very  accurate  mode  of  distinguishing  the 
nature  or  operation  of  the  gift.  Conditions  precedent  are  properly 
denominated  limitations,  and  relate  to  the  commencement  or  vest- 
ing of  the  estate,  as  to  «/f  and  his  heirs  if  he  shall  go  to  Rome. 
Conditions  subsequent  are  those  conditions  which  are  to  defeat  the 
estate^  as  that  the  estate  of  .^  shall  be  void  if  he  should  not  go  to 
Borne  within  a  limited  time.  One  term  relates  to  the  perfection 
or  completion  of  the  estate,  while  the  other  relates  to  the  defea- 
sance of  the  estate. 

Thus,  a  contingent  remainder  is  an  interest  to  commence  on  a 
condition  precedent ;  it  is  a  conditional  limitation  ;  and  an  estate 
to  be  defeated  by  a  condition,  is  a  condition  subsequent. 

And  it  depends  on  the  inteation  whether  words  shall  be  con- 
strued as  creating  a  condition  precedent  or  condition  subse- 
quent (r) 

*A  direct  limitation  marks  the  duration  of  estate  by  the  [*4d] 
life  of  a  person ;  by  the  continuance  of  heirs ;  by  a  space  of 
precise  and  measured  time ;  making  the  death  of  the  person  in  the 
first  example ;  the  continuance  of  heirs  in  the  second  example  ; 
and  the  length  of  the  given  space  in  the  third  example,  the  boun- 
dary of  the  estate  or  the  period  of  duration. 

A  collateral  limitation,  at  the  same  time  that  it  gives  an  interest 

(p)  Feanie,  M,  16 ;  Dougl.  Bcp.  727. 

(q)  Feanie,  11.  14.  16;  Dougl.  R«p.  727. 

(r)  1  R.  A.  415. 1. 46 ;  Peyton  ▼.  Bury,  fi  P.  W.  626. 
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•  which  may  have  continuance  for  one  of  the  times,  in  a  direct  limi« 
tation,  may,  on  some  event  which  it  describes,  put  an  end  to  the 
right  of  enjoyment  during  the  continuance  of  that  time. 

Thus,  a  limitation  to  a  man  and  his  heirsy  tenants  of  the  manor 
of  Dale ;  or  to  a  woman  during  widowhood,  or  to  C  till  the  return 
of  himself  or  of  J3  from  Rome,  or  to  D  for  twenty-one  years  if  •^ 
should  live  so  longy  marks  some  event  for  the  determination  of  the 
estate,  which  is  collateral  to  the  time  of  its  continuance,  so  far  as 
that  time  depends  on  the  clause  of  direct  limitation,  and  the  con- 
struction of  law  on  the  extent  of  the  words  of  limitation  ;  and  it  is 
said  to  be  a  collateral  limitation.  The  circumstance  that  •S  and 
his  heirs  shall  be  tenants  of  the  manor  of  Dale,  is  collateral  to  the 
continuance  which  the  estate  would  have  under  the  limitation  to 
him  and  his  heirs  ;  for  •^  may  be  alive,  aiid  may  have  heirs,  with- 
out continuing  the  tenancy  of  the  manor  of  Dale ;  so  after 
[*4d]  his  death  .there  may  be  a  continuance  of  heirs,  ^although 
there  be  a  cessation  of  the  tenancy  of  this  manor. 
Also,  a  woman  may  live,  though  she  does  not  continue  a  widow ; 
and  the  event  of  the  return  of  B  from  Rome  will  not  affect  the 
continuance  of  her  own  or  of  C^s  life ;  and  though  yl  should  die, 
his  death  will  neither  lengthen  or  protract  the  space  of  time  in 
twenty-one  years  :  but  as  each  of  these  estates  may  have  continu- 
ance to  the  end  of  one  time,  under  the  clause  of  limitation,  so  far 
as  it  is  direct;  and  may  be  determined  in  the  mean  time  by  some 
circumstance  or  event  collateral  to  that  time,  by  reason  of  the  su- 
peradded clause  of  qualification,  these  additional  clauses  give  to 
the  estate  a  determinable  quality,  and  a  denomination  e^tpressive 
of  this  quality. 

Under  limitations  of  estate,  subject  to  collateral  determination 
on  events  described  in  that  brancli  of  those  limitations  which 
causes  the  determinable  quality,  the  estates  will  determine  as  soon 
as  the  events  arise :  and  an  estate  once  determined  (s)  by  a  collate- 
ral limitation,  cannot  possibly  exist  at  any  subsequent  period. 
Thus,  if  a  grant  be  made  to  a  man  and  his  heirs,  tenants  of  the 
manor  of  Dale,  and  the  person  to  whom  this  limitation  is  made 
parts  with  the  tenancy  for  any  time,  even  an  instant y  and  though 
he  afterwards  resumes  it,  the  estate  will  determine,  and  never  re- 
vive to  be  enjoyed  under  the  first  limitation. 
[*44]  However,  according  to  the  opinion  oi^Jlnderson  and 
Rhodes  J  there  is  a  difference  between  an  interruption  of  the 
time  by  the  act  of  the  party ^  and  by  the  act  of  God.  Though, 
under  a  limitation  to  a  man  and  his  heirs,  tenants  of  the  manor  of 
Dale,  the  estate  does,  by  a  change  of  the  tenancy,  determine,  never 
to  revive  ;  yet,  under  a  limitation  to  a  man  and  his  heirs,  as  long 
2aJ1B  shall  have  issue  of  his  bodyjj)  the  birth  of  a  child  after 
the  death  of  a  parent  will  have  relation  to  the  death  of  the  parent, 

(#)  Pttlt  T.  Kttikam,  Telv.  ISO.     • 
(0  1  Leon.  74. 
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and  in  consideration  of  law,  the  estate  will  have  had  continuance  in 
the  mean  time. 

And  this  distinction's  perfectly  consistent  with  the  general 
rule  now  established,  that  a  child  en  venire  sa  mere  (mother's 
womb)  is  to  be  considered  as  in  existence,  (u)  for  every  purpose 
connected  with  the  benefit  of  the  child. 

Id  this  place,  however,  it  may  be  observed,  that  though  it  is  a 
general  rule  that  an  estate  cannot  cease  at  one  time  and  be  in  ex- 
istence at  another  time,  ye%  an  estate  may  cease  as  to  one  per^son 
and  continue  as  to  another person.{x)  For  example,  a  term,  de- 
pending partly  on  an  estate  tail^  and  partly  on  the  reversion  or 
remainder  infee^  may  be  defeated  as  to  the  issue  in  tail,  and  con- 
tinue in  force  as  against  those  in  remainder  or  reversion.  So  if 
Ji  be  tenant ybr  ///c,  remainder  to  B  for  life,  remainder 
to  Jl  lu/ee^  and  Ji  lease  for  years,  the  term  will  cease  *on  [^45] 
the  death  o/  Jl  sls  against  B,  though  it  will  continue  in 
force  as  against  the  heirs  and  assigns  of  «/^.  But  if,  under  simi- 
lar circumstances,  the  fee  is  grant^d^  then  the  grantee  has,  till 
onion  and  merger,  two  estates,  one  for  the  life  of  •3,  the  other  in 
fee,  with  an  interposed  estate  in  J3for  his  life. 

Also,  under  the  learning  of  executory  devises  and  of  uses,  es- 
tates may  be  suspended,  revived,  postponed,  accelerated,  and  un- 
dei^  many  other  changes  not  allowed  by  the  rules  of  the  common 
law. 

On  all  limitations,  whether  they  pass  an  estate  of  a  freehold  or 
of  chattel  real  quality,  it  is  observable  that  the  estates  they  con- 
Tey  Will  actually  expire,  and,  as  a  consequence,  determine,  as  soon 
as  the  event,  which  is  a  boundary  to  the  limits  of  these  estates, 
shall  arrive. 

A  condition  has  its  effect,  in  defeating  the  estate  to  which  it  is 
annexed,  before  the  end  of  that  period  to  which  the  estate  is  ex- 
tended by  the  limitation»(y) 

Between  a  limitation  and  a  condition  there  is  this  important 
difiference : 

A  limitation  marks  the  utmost  time  of  continuance  ;  a  condi- 
tion marks  some  event,  which,  if  it  take  place  in  the  course  of 
that  time,  will  defeat  the  estate.{z) 

Thus  «f  demises  land  to  5  fior  twenty  years:  *the  es-  [*46] 
tate  may  continue  to  the  end  or  that  period,  and  that  pe- 
riod may  be  fully  completed  under  the  lease.  The  space  of  twen- 
ty years  is  the  period  for  which  the  right  of  enjoyment  is  to  con- 
tinue, and  the  words  fixing  this  time  of  continuance  are  called  the 
limitation,  from  their  ascertaining  the  boundary  of  the  estate. 
Suppose  a  clause  to  be  added,  providing,  that  if  some  act  be  done, 
or  omitted,  by  either  of  the  parties,  or  any  other  person,  in  the 

(ti)  See  Buller's  Obserr.  2  H.  Black. ;  Dot  r.  Ckark,  399. 

(z)  See  Baker  ▼.  Willii,  Cro.  Car.  476 ;  BtaumorU't  case,  9  Rep.  138. 

(y)  4  Reevet,  610 ;  Shep.  Touch.  114 ;  2  Bl.  Com.  1&4. 

(;)  Shep.  Touch.  118;  W.  Jones,  58;  Co.  Litt.  214  b;  Cro.  Eliz.  360. 
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mean  time,  then  the  term  of  twenty  years  shall  cease  and  be  void  ; 
this  is  a  clause  of  condition^  and  on  the  rise  qf  the  event  on  which 
the  term  is  to  cease,  or  be  avoided,  and  a  pursuit  of  title  by  entry f 
or,  if  no  entry  can  be  made,  by  claim,  the  condition  will  defeat 
the  estate  of  the  person  to  whom  the  limitation  is  made,  and 
of  all  persons  claiming  under  him^  notwithstanding  the  period  to 
which  the  estate  is  extended  in  its  limitation  is  not  yet  arrived. 
The  necessity  ot  actual  entry  is  now  superseded  by  the  mode  ia 
which  ejectments  are  brought  to  trial  by  a  confession  of  lease,  en- 
try, and  ouster.  On  the  other  hand,  an  estate  ceases,  ipsofactOy 
when  it  has  completed  the  measure  of  its  continuance,  whether 
marked  by  a  direct  or  collateral  limitation.  No  entry  or  claim  is 
or  ever  was  requisite.  The  former  owner,  if  he  continue  the  pos- 
session, is  merely  a  tenant  by  sufferance,  or  occupier ;  the  seisin, 
in  law  at  least,  is  in  the  person  who  has  the  estate.  Per- 
[*47]  haps  he  has  even  a  seisin  in  fact,  by  the  ^continuance  of  the 
possession  of  his  tenant,  especially  if  the  tenant  had  only  a 
particular  estate.  To  gain  an  adverse  seisin  against  the  rightful 
owner  there  must  be  an  intrusion  by  a  stranger,  or  some  act  on 
the  part  of  the  former  owner  continuing  the  possession,  to  claim 
the  fee,  in  opposition  to,  and  in  denial  of  the  title  of  the  rightful 
owner,  (a^) 

The  properties,  the  nature,  and  the  effects  of  a  limitation  and 
condition  are  so  very  different,  that  when  a  condition  is  annexed 
.  to  an  estate,  with  a  view  to  defeat  the  estate  in  the  event  which  is 
the  boundary  to  the  time  of  continuance,  the  condition  will  be  re- 
jected, on  the  ground  that  it  is  repugnant  and  inconsistent. (a) 

For  as  it  was  very  justly  observed  by  Lord  Chief  Justice  Hoharl, 
in  the  case  of  Slukely  v.  Butlery{b)  '^  A  condition  annexed  to  an 
estate  is  a  divided  clause  from  the  grant,  and  therefore  cannot  frus- 
trate the  grant  precedent ;  neither  in  any  thing  expressed,  or  in 
any  thing  implied,  which  is  of  its  nature  incident  to,  and  insepa- 
rable from  the  thing  granted.''  This  observation  is  in  its  general 
tendency  applicable  to  the  point  last  advanced.  In  short,  as  far  as 
a  condition  is  repugnant  to  the  grant,  the  condition  will  be  reject- 
ed, on  the  ground  of  inconsistency.  You  cannot  defeat  an 
[*48]  estate  already  at  an  end  by  its  limitation.  The  *condition 
is  inapplicable  to  an  estate  already  determined. 

Again,  an  estate  oi  freehold  limited,  subject  to  a  condition 
which  is  to  defeat  the  same  estate,  and  by  express  words  to  make 
the  estate  void,  will  continue  till  entry  or  claim  by  the  person  en- 
titled to  the  possession,  notwithstanding  the  condition  shall  not  be 
performed,  (c) 

The  law  on  leases  for  years  was  formerly  considered  to  be  dif- 
ferent.    These  leases  are  considered  as  contracts,  and  when  it  is 

{ofC)  Dot  V.  Perkins,  3  M.  &  S.  271.  (a)  1  Inst.  224  b. 

(6)  Hob.  170. 

(c)  Manning's  case,  8  Rep.  95;  10  Rep.  43;  6  Rep.  62,  the  same  observation  ap- 
plied to  a  bargain  and  sale,  and  Com.  \y\g.  Uses,  1.  4. 
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stipulated  they  shall  be  void,  unless  some  particular  act  shall  be 
doDCy  or  event  take  place,  the  estate  was  deemed  to  cease  imme- 
diately aAer  the  condition  shall  be  broken. ((/)  But  this  distinc- 
tion seems  to  have  been  overruled  by  a  recent  decision. 

And  it  is  also  observable,  that  an  estate  of  freehold,  arising  un- 
der a  conveyance  to  uses,  may  by  a  proviso,  introducing  a  spring- 
ing or  shilling  use,  be  determined  without  actual  entry ;  for.  in  this 
respect  the  proviso  partakes  of  the  nature  of  a  limitation  rather 
than  of  a  condition. (e) 

A  condition  and  a  collateral  limitation  are,  apparently,  of  the 
same  nature. 
*In  reality  they  are  different.  [M9] 

However  near  the  resemblance  they  bear  to  one  another 
may  be,  the  operation  of  one  may  easily  be  distinguished  from  the 
operation  of  the  other.  The  collateral  limitation  marks  the  bounds 
or  compass  of  the  estate,  and  the  time  of  its  continuance.  The 
condition  has  its  operation  in  defeating  the  estate  before  it  attains 
the  boundary,  or  has  completed  the  space  of  time  described  by  the 
limitation  ;  and  while  an  estate  of  fil^ehold,  subject  to  a  condition, 
cannot,  under  the  condition,  be  defeated  without  an  entry  or 
claim,  an  entry  or  claim  is  not  necessary,  in  any  case,  to  restore 
the  possession  on  the  event  which  determines  the  estate  in  point 
of  limitation. 

It  is  the  well  known  property  of  a  condition,  to  defeat  the  es- 
tate btfort  the  completion  of  the  period  to  which  the  estate  may 
continue  under  the  limitation. (7*)  A  grant  to  A  and  his  heirs, 
<*  provided  if  he  shall  not  pay  20/.  on  a  certain  day,  or  on  a  cer- 
tain event,  that  then  the  estate  shall  be  void/'  gives  an  estate  sub- 
ject to  a  condition :  so  also  does  a  lease  for  twenty-one  or  any 
number  of  years,  provided  \{  B  shall  die  in  any  event  which  may 
happen  in  the  course  of  that  time,  that  then  the  term  shall  cease. 

On  the  contrary,  a  grant  to  a  man  and  his  heirs  till  another  per- 
son shall  have  paid  him  20/.,  or  to  a  man  for  twenty-one  years, 
if  B  should  live  so  long,  does  not  give  an  estate  on 
*condition.(^)  The  words  sounding  conditionally,  form  [*50] 
part  of  the  limitation ;  and  the  liniitation  passes,  in  technical 
propriety y  an  estate  with  a  collateral  limitation,  or  an  estate  sub- 
ject to  a  collateral  determination. 

It  may  also  be  noticed,  that  where  a  particular  estate  is  crea- 
ted BT  WILL,  and  a  qualification  in  the  nature  of  a  condition  is 
annexed  to  the  disposition  of  that  estate,  and  another  estate  is 
limited  by  the  same  will,  after  the  estate  to  which  the  condition  is 
annexed,  the  condition  is  not  distinct  from  the  limitation  ;(A)  it 

(rf)  1  Ingt.  214  b.  (c)  Driver  and  Edgar y  Cowp.  379 ;  Gulliver  v.  AMy^ 

4  Burr.  1929  ;  Pa^e  v.  Hayward,  2  Salk.  570. 

(f)  Foy  aod  HiiuU^  Cro.  Jac.  360. 

Or)  Dyer,  300  a. 

{h)  Fearnc,  307;  4Barr.  1929:  Porltr  and  Fry,  2  Lev.  21 ;  Page  and  Hayward, 
2  Salk.  S70. 
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forms  part  of  the  limiia/ionj  and  circumscribes  the  continaaaee 
and  extent  of  that  estate  to  which  the  qualification  is  annexed. 

A  limitation  to  give  effect  to  a  remainder,  by  a  conveyance  at 
common  law,  and  limited  according  to  the  rules  of  that  law,  on  aa 
event  marked  in  a  condition  to  defeat  the  preeeding  estate  is 
Toid.(t)  Allow  it  to  have  eSecf,  and  it  would  defeat  the  preced- 
ing estate;  and,  in  its  tendency,  the  estate  in  remainder  itself, 
supposing  that  remainder  to  be  originally  well  limit6d.(A;) 
[*51]  For  it  is  a  rule  of  law,  that  every  ^remainder  must  he  limit- 
ed so  o^  /o  UHzit  for  the  determination  of  the  particular 
estate,  before  it  can  take  effect  in  possession ;  and  except  in  par- 
ticular cases,  to  avoid  the  particular  estate  is  to  avoid  the  remainder 
limited,  expectant  on  that  estate. (/) 

Again,  no  remainder  may  take  effect  to  the  prejudice,  or  in  ex- 
clusion of,  the  preceding  estate.  (//)  These  rules  flow  of  necessity 
from  the  definition  '^  of  a  remainder ;  and  it  follows,  as  the  con- 
sequence of  a  maxim  of  the  common  law,  that  no  one  shall  take 
advantage  of  a  condition,  besides  the  persQn  by  whom  the  estate 
is  granted,"  or  privies  in  representation ;  as  heirs,  in  case  of  lands 
of  inheritance ;  or  executors,  in  case  of  estates  of  a  chattel  quality. 
But  by  the  statute  of  32  H.  Vlll.  c.  34.  assignees  of  the  reversion 
may  take  advantage  of  conditions  annexed  to  particular  estates. 

In  those  cases  which  involve  the  dircumstances  of  a  particular 
estate  on  a  condition  and  a  remainder,  so  far  as  they  are  the  objects 
of  the  present  remarks',  the  question  always  is,  whether  the  r^ 
mainder  is  to  commence  on  the  events  expressed  in  the  condition 
annexed  to  the  particular  estate,  or  without  any  reference  tOj  or 

d^endence  on  that  event, 
[*52]  Between  a  limitation  of  the  estate  in  *  renAainder,  and  a 
condition  to  defeat  the  preceding  estate,  there  is,  in  point 
of  law,  a  manifest  repugnance.  The  limitation  and  the  condition 
are  so  inconsistent  with  each  other,  that  both  cannot  have  effecL 
Either  the  condition  to  the  preceding  estate,  or  the  limitation  of 
the  remainder,  must  be  deemed  void,  and  rejected.  • 

Whether  one  or  the  other  shall  be  rejected,  must  depend  on  the 
circumstances  which  raise  the  inconsistency ;  considering  that 
effect  is  to  be  allowed  to  the  intention  of  the  parties,  as  far  as  the 
intention  is  consistent  with  the  rules  of  law. 

When  the  remainder  is  limited  to  commence  on  that  event  which 
is  to  give  operation  to  the  condition  annexed  to  the  preceding  es- 
tate, and  to  defeat  that  estate,  the  limitation  of  the  remainder 
will  be  void. 

Were  the  condition  to  operate  in  defeasance  and  avoidance  of  the 
preceding  estate,  the  limitation  of  the  remainder  would  be  inca- 

(i)  Cogan  and  Cogan,  Cro.  EUz.  860 ;  2  Leon.  16 ;  Plow.  Com.  24  b.  29  b. ; 
Doct.  and  Stud.  lib.  2.  c.  21. ;  Perk.  §  831 ;  1  lu»t  214. 377, 378 :  Jooes,  58:  Seofer 
V.  Hardy,  Cro.  Eliz.  414;  Fearne,  390. 

(k)  Fearne,  391. 

(0  1  Inst.  298  a. 

(//}  Mary  Portington's  case,  9  Rep.  36. 
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Eable  of  effect ;  for  the  effect  of  an  entry  or  claim  by  a  grantor  or 
is  heirs,  for  the  non-performance  of  a  condition,  is  to  reduce  the 
estate  to  the  same  plight j  and  lo  be  tield  on  the  same  terms^  as 
if  the  estate  to  which  the  condition  was  annexed  had  not  beea 
limited,  and  consequently  to  be  held  discharged  from  the  remain- 
der. 

And  under  a  maxim,  already  stated,  of  the  common  law,  the 
person  to  whom  the  remainder  is  limited,  could  not  enter  or  be- 
come entitled  in  consequence  of  a  breach  of  the  condition. 

*When  the  remainder  is  limited  to  commence  on  the  [^^3] 
rtgular  and  proper  determination  of  a  preceding  estate,  to 
which  a  condition  is  annexed,  there  is  not  any  inconsistency  in 
the  limitation  of  the  remainder ;  for  the.  remainder  is  to  commence 
only  CD  the  determination  of  the  particular  estate,  and  to  operate 
ai  a  time  when  it  may  have  effect,  and  when  it  ought  to  take 
place. 

In  this  instance  the  inconsistency  arises  from  annexing  a  con- 
dition to  the  preceding  estate,  not  from  limiting  a  remainder  to 
eommenee  independently  of  the  condition.  The  grantor  has,  by 
the  limitation  of  the  remainder,  put  it  out  of  his  power  to  reduce 
the  preceding  estate  by  his  entry  or  claim.  To  allow  him  to  enter 
or  claim  under  the  condition,  would  enable  him  to  defeat  the  re- 
mainder, and  derogate  from  his  own  grant 

The  condition  either  must  be  rejected  or  the  remainder  will  be 
void  ;  and  as  the  remainder  may  be  deemed  good,  in  case  the  con- 
dition be  v^id,  the  remainder  toillbe  supported,  and  the  condition 
rejected,  (m) 

It  must  also  be  noticed,  that  when  an  estate  is  limited  in  re- 
mainder of  a  preceding  estate,  which  is  subject  to  a  condition,  the 
liniitation  of  the  remainder  will  discharge  the  condition,  and  the 
preceding  estate  will  be  absolute ;  provided  the  remain- 
der be  to  take  effect  ^independently  of  the  event  on  which  [*54] 
the  condition  is  to  operate. 

But  though  a  remainder,  to  take  effect  on  the  event  expressed 
in  a  condition,  which  is  to  defeat  a  prior  estate,  be  void,  when 
it  is  inserted  in  a  conveyai^ce  at  the  common  law,  it  will  be  good 
in  limitations  of  use  under  conveyances  to  tufcs,  and  also  in  gifts 
by  fffUL  And  even  at  the  common  law  a  remainder  may  be  limit- 
ed to  commence  on  the  event  which  is  to  determine  the  preceding 
estate,  as  in  the  instance  of  a  gift  to  «^  till  his  return  from  Rome, 
and  from  and  after  his  return,  to  B  ;(n)  and  also  of  a  gift  to  •A  and 
his  heirs  males  of  his  body,  until  an  act  done,  and  after  the  act 
done,  to  another  in  fee.(o)  It  is  true,  that  in  both  these  instances 
the  limitations  were  in  conveyance  to  uses  ;  but  there  is  not  any 
reason  to  doubt  of  the  like  limitations  being  perfectly  good  if 
found  in  a  common  law  conveyance.     The  event  is  part  of  the 


(m)  Butler's  Fearne,  271 ;  Dr.  BtUt's  case,  10  Rep.  41  b. 
(n)  8  Rep.  20  a. 

jSrton  and  Hare^  Poph.  97. 


(•) 
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measure  of  the  estate  or  duration  of  owoership,  and  not  of  a  con* 
dition.  The  event  is  to  determine  the  estate  by  limitation,  and 
not  to  defeat  it  by  condition.  The  particular  estate  must  have  filled 
the  measure  of  duration,  before  the  remainder  can  confer  a  right  to 
the  possession. 

So  that  on  *^rion  and  Hare^  and  the  other  cases  of  that 
\^S5)']  class,  it  is  observable  that  the  "^particular  estate  is  not  de- 
termined by  the  remainder,  but  by  the  limitation  which  cre- 
ated the  particular  estate  ;  and  though  the  remainder  takes  effect 
on  the  event  which  determines  the  particular  estate,  it  does  not 
take  effect  in  derogation  or  abridgment  of  that  estate.  Indeed,  the 
material  point  is,  that  a  remainder,  to  take  effect  on  an  event  ex- 
pressed in  a  condition,  which  is  to  defeat  an  estate,  would,  if  al- 
lowed to  operate,  take  effect  in  derogation  and  abridgment  of  the 
estate  to  be  so  defeated. 

And,  as  applicable  to  the  learning  of  estates  to  be  defeated  by 
springing  use,  &;c.  it  may  be  remarked,  that  if  an  estate  previously 
limited  is  to  be  defeated  on  an  event,  it  will  not,  at  least  in  some 
cases,  be  defeated  in  that  event,  though  it  should  happen,  unless 
the  person  who  is  to  take  under  the  limitation  over,  should  be  ca- 
pable of  claiming  under  that  limitation. 

The  case  of  Fynemore  v.  Crockford^{p)  affords  an  example  of 
this  description. 

From  these  observations,  it  may  be  deduced,  that  if  an  estate  be 
limited  to  a  man  and  his  heirs  until  A  shall  attain  the  age  of  twen- 
ty-one, the  estate  will  necessarily  determine  if  «/^  should  die  under 
that  age.  But  possibly  it  may  be  contended,  that  if  an  estate 
should  be  devised  to  or  limited  to  the  yse  of  %A  and  his 
[*56]  heirs,  provided  that  if  «/f  should  die  under  twenty-one,  *the 
lands  should  remain  to  B  and  his  heirs,  the  estate  of  A 
would  not  be  defeated,  although  he  should  die  under  the  age  oftwen- 
ty-one  years,  unless  B  should  be  capable  of  claiming  ;  and  there-* 
fore  the  estate  of  t^  would  become  absolute  by  the  death  of  J3,  be- 
fore the  publication  of  the  will  or  the  date  of  the  conveyance  to 
uses. 

In  the  former  instance,  the  words  until,  &c.  are  clearly  part  of 
the  limitation,  and  circumscribe  the  continuance  of  the  estate ;  in 
the  latter  instance,  they  are  words  of  conditional  limitation  to  de- 
feat the  estate,  and  it  may  be  urged  that  they  stand  on  the  ground 
of  a  condition  become  impossible. 

This  doctrine,  however,  is  very  questionable,  since  the  sounder 
course,  and  it  should  seem  the  practice,  is  to  consider  every  limi- 
tation over  as  a  quasi  remainder^  and  abridging  the  measure  of 
the  former  estate,  by  giving  it  a  determinable  quality  for  the  bene- 
fit of  the  heir,  by  way  of  lapse,  as  well  as  the  person  who  was  in- 
tended to  take  under  the  limitation  over. 

Indeed,  from  Goodright  v.  Searle^{pp)  Goodtitk  v.  JVhile,{q) 

(p)  2  Sidcrf.  130. 151.  {pp)  2  WiJs.  31.  (q)  2  New  Rep.  383. 
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Doe  V.  Finceniy{r)  to  be  examined  in  the  chapter  on  Fees^  it  should 
seem  that  a  limitation  over,  after  a  .fee  determinable  by  executory 
deTise^  is  a  quasi  remainder j  and  induces  similar  consequences. 
Uofortunatelyy  however,  the  analogy  is  weakened  if  not 
•destroyed  by  the  decisiony(«)  which  overrules  Scott  v.  [*57] 
ScottJJ)  and  treats  the  estate  of  a  devisee  (being  the  heir) 
of  a  fee  determinable  by  executory  devise,  as  the  old  estate  vesting 
in  him  by  descent,  and  not  as  a  new  estate  acquired  by  purchase. 
The  case  of  Doe  v.  Timins^  or  rather  its  principle,  will,  in  all 
probability,  become  the  subject  of  further  dbcussion. 

Provisoes,  in  the  nature  of  conditions,  inserted  in  conveyances 
to  uses,  or  in  bairns  and  sales,  for  determining  or  defeating  the 
uses  previously  limited,  belong  to  the  learning  on  uses.(u) 

E^tes  by  shifting  use  generally  owe  their  effect  to  provisoes  of 
this  sort ;  and  these  provisoes  partake,  at  the  same  time,  of  the 
nature  of  a  limitation  and  of  a  condition.  And  interests  in  land, 
arising  by  executory  devise,  owe  their  operation  to  provisoes  which 
are  the  same  in  form  or  in  effect,  and  in  general  are  denominated 
executory  devises. 

Limitations  of  shifting  use,  and  executory  devises  are,  in  effect, 
as  to  the  persons  whose  estate  they  defeat,  of  the  nature  of  con- 
ditions ;  and  as  to  the  persons  in  whose  favor  they  are  made,  of 
the  nature  of  limitations.-  In  truth,  they  bear  some  resemblance 
to  one  and  the  other,  and  are  different  from  both.(ar) 
♦For,  [*68] 

I,  Limitations  must  give  estates  in  successive  order ;  and 
Secondly  J  Conditions  must  defeat  the  estate  in  favor  of  the  person 
by  whom  the  conveyance  is  made ;  or  his  heirs,  when 
the  estate  is  of  inheritance  ;  and  his  exectUorSy  when  it  is 
q{  2i  chattel  qiiality . 
Thirdly  J  Estates  of  freehold  are  determined  by  clauses  of  shifting 
pr  springing  use,  and  executory  devise,  without  any  en- 
try \(j/)  and  a  limitation  by  a  proviso  in  a  conveyance  to 
uses,  or  in  a  Will,  may,  under  the  doctrine  of  shifting 
uses  or  executory  devises,  substitute  one  estate  in  the 
place  of  another,  by  defeating  that  other  estate,  or  by 
postponing  it  \(z)  and  may  give  the  estate  to  any  one, 
without  distinction  of  persons :  and  even  at  the  common 
law,  there  may  be  concurrent  limitations,  one  to  take 
place  in  case  the  other  should  fail  of  effect  \(a)  but 
under  the  rules  of  the  common  law,  with  the  excep- 

{t)  16  East,  174. 

(j)  Dot  ▼.  Timint,  1  Barn.  &  Alders.  631. 
(0  Amb.  383. 

(»)  1  Inst  287  a ;  Show.  P.  Ca.  137  \  Sand,  on  Uses,  186  ;  1  Tr.  Atk.  691  \  Fry 
and  Porf^,  2  Lev.  21. 
(x)  1  CoUect.  Jar. 426 ;  Cora.  Dig.  Uses,  L.  4. 
(y)  Com.  Dig.  Uses,  L.  4. 
(s)  Feame,  10.  390. 
(a)  Uddington  and  Kittu,  1  Salk.  224 ;  Doc  r.  Bumtail,  6  T.  Rep.  30. 
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tion  of  estates  to  be  enlarged  on  condition^  a  limitatkni 

cannot  defeat  an  estate  once  vested  under  another  limi* 

tation  or  gift. 

[*59]       *For  other  observations  on  this  point,  reference  must  be 

made  to  Loddington  and  Atme,  and  other  cases  cited  in 

the  progress  of  this  Essay. 

And  the  same  gift  may  be  a  remainder  in  one  event,  and  an  ex- 
ecutory devise  in  another  event,  (6)  or,  in  reference  to  another  es- 
tate ;  as  in  the  instance  of  a  gift  by  will  or  by  limitation  of  use  to 
Ji  for  life,  and  after  his  death,  to  the  first,  being  an  unborn  son  of 
«^,  in  fee  ;  and  in  case  there  should  not  be  any  such  son,  or  if  such 
son  should  be  born,  and  die  under  twenty-one,  then  to  B  ;  the  gift 
to  B  is  an  alternate  remainder,  in  reference  to  tbe  life  estate  of  Jly 
and  is  liable  to  destruction  while  it  remains  in  contingency.  The 
moment  the  remainder  vests  in  the  son  of  Jl^  the  gift  to  B  becomes, 
in  reference  to  this  son,  an  executory  devise  or  springing  use,  and 
will  be  incapable  of  destruction  by  Jl,  or  by  his  son. 

A  point  common  to  all  limitations  of  remainders,  either  by  deed 
or  will,  and  either  by  the  rules  of  the  common  law,  or  under  limi- 
tations of  use,  is  that  no  person,  or  class  of  persons,  can  take  under 
a  remainder,  unless  such  person,  or  class  of  persons,  come  inesat; 
or,  being  in  esscj  shall  be  capable  of  taking  vested  interests,  before 
the  determination  of  the  prior  particular»estates  by  which  the  re- 
mainder is  supported.(c) 
1*60]  *Under  this  rule,  contrasted  with  the  rules  which  prevail 
with  reference  to  executory  devises,  a  will  or  a  deed  of  uses 
may  present  the  singular  result,  that  under  different  gifts  in  the 
same  will,  by  the  same  terms,  by  reason  of  the  different  rules,  and 
the  relative  situation  of  the  remainders,  nine,  or  any  other  number 
of  children,  may  take  under  one  gift ;  six,  or  any  other  number  of 
children,  under  another  gift ;  and  four,  or  any  other  number  of 
children,  under  another  gift  This  result  occurred  in  the  case  of 
Mogg  V.  Mogg.{d) 

The  qualities  of  estates,  as  they  are  of  freehold,  and  not  of  free- 
hold, essentially  mark  the  time  of  continuance,  and  will  be  discuss- 
ed at  large  in  a  separate  chapter  of  this  Treatise. 

A  general  estate  receives  that  name  from  comprising  all  the  time 
which  may  subsist  in  any  subject  of  property,  and  from  conferring 
a  right  of  succession  on  the  heirs  in  every  degree  and  in  every 
line  ;(e)  and  to  distinguish  it  from 

A  qualified  estate,  which  confines  the  time  to  heirs  ofsLparticu- 
lar  description ;  and  also  from 

A  particular  estate,  which  gives  only  a  portion  of  the  time  of 
a  general  estate. 

An  estate  in/ee  simple  is  a  general  estate ;  an  estate  to  a  man 

(b)  Doe  T.  Bwmtall,  6  T.  R.  30. 
le)  Mogg  T.  Mogg,  1  Mer.  664. 
(rf)  1  Mer.  654. 
(e)  Nov,  Ten.  69. 
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and  his  heirs ^  on  the  pari  of  his  father j  is  a  qualified  estate;  and 
all  other  estates,  except  determinable  fees,  as  they  are 
*for  a  portion  of  time,  in  reference  to  time  generally  and   [*61] 
indefinitely,  are  particular  estates. 

Every  particular  estate  is  necessarily  a  determinable  one ;  at 
least  in  the  nature  of  things  it  will  determine  when  it  has  comple- 
ted the  measure  of  its  time ;  and  particular  estates  may  cease  by 
effluxion  of  time,  or  an  end  may  be  put  to  them  by  merger,  sur- 
render, &c. 

Estates  have  generally  been  divided  into  estates 

1.  Vested, 

2.  Contingent. 

And  from  the  writings  of  the  most  esteemed  authors  it  may  be 
collected,  that  they  were  of  opinion,  that  the  terms  vested  and  con- 
tingent embraced  all  the  variety  of  estates,  &c.  so  that  every  es- 
tate, more  accurately  every  interest,  was  either  vested  or  contin- 
genL(«e) 

The  terms  vested  and  contingent  are  no  doubt  applicable  to  the 
circumstances  under  which  estates  are,  on  the  ode  hand,  to  confer 
a  right  of  present  or  future  enjoyment,  and,  on  the  other  hand,  a 
future  right  of  future  enjoyment.  But  it  is  submitted,  that  these 
terms  are  not  sufficiently  extensive  to  distinguish  all  the  classes  of 
estates. 

On  a  minute  examination  of  the  subject  it  will  be  found,  that  in- 
terests necessarily  require  the  further  division  into  interests 

1.  Executed, 

2.  Executory. 

*The  difference  between  interests  executed  and  executo-  [*62j 
ry,  vested  and  contingent,  are : 

An  estate  execnted  is  when  th^e  is  a  present  and  immediate 
right  oi present  or  future  enjoyment. 

In  this  sense  the  term  applies  to  vested  estates,  as  distinguished 
from  interests  in  contingency. 

In  another  sense,  it  applies  to  the  time  of  enjoyment ;  and  in 
that  sense,  an  estate  is  said  to  be  executed^  when  it  confers  aj9re- 
seni  right  oi present  enjoyment. 

Every  estate  whic*h  is  executed,  necessarily  gives  a  vested  in- 
terest Whether  the  estate  be  executed  in  possession,  or  merely 
in  interest,  and  not  in  possession,  will  depend  on  the  circumstances 
of  its  conferring  a  right  of  present  or  future  enjoyment. 

When  the  right  of  enjoyment  in  possession  is  to  arise  at  a  future 
period,  the  estate  is  executed  only  ;  that  is,  merely  vested,  in 
point  of  interest:  and  when  the  right  of  immediate  enjoyment  is 
annexed  to  the  estate,  then  only  is  the  estate  executed  in  possession. 

An  executory  interest,  according  to  the  legal  application  of  the 
term,  may  be  vested  or  contingent,  or  it  niay  be  of  neither  descrip- 
tion, but  of  a  peculiar  nature,  as  an  executory  interest  by  devise, 

{tt)  Fearnei  1. 
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or  by  springing  or  shifting  use,  to  commence  at  a  time  or  on  an 
event  which  certainly  will  happen,  or  a  term  to  commence  from  s 

future  time,  generally  called  an  interesse  termini, 
[*63]  *Thus,  all  contingent  interests  are  executory ;  and  a  vested 
estate  may  be  executory,  as  far  as  relates  to  the  possession ^ 
at  the  same  time  that  it  is  clearly  vested  in  point  of  interest,  Again^ 
an  interest  by  executory  devise,  shifting  use,  &c.  while  it  continues 
executory,  and  does  not  depend  for  effect  on  a  contingent  events  is 
neither  vested  nor  contingent.  The  interest  which  it  passes  is  not 
present^  so  that  it  may  be  granted^  and  therefore  the  estate  is  not 
vested.  It  does  not  give  a  right  to  arise  on  a  contingency,  and  for 
that  reason  it  is  not  contingent. 

Also,  an  interesse  termini,  not  depending  on  a  contingency,  is 
of  a  particular  description,  so  as  not  to  be  either  vested  or  contin- 
gent These  interests  arise  by  contract  ior  the possessitm,  and  not 
by  regular  and  ordinary  limitation  of  freehold  interests ;  and  as  the 
reason  by  which  interests  of  a  freehold  quality  were  regulated  by 
the  common  law  of  this  country,  does  not  apply  to  interests  of  a 
chattel  quality,  as  terms  of  years  ;  these  future  or  executory  inter- 
ests are  assignable. 

An  interest  which  is  executory  may  give  ^]fixed  or  contingent 
interest. 

In  reference  to  the  possession,  an  intcresf  of  this  sort  does,  from 
its  peculiar  nature,  confer  a  right  oi future  enjoyment. 

The  difference,  to  bring  it  to  a  point,  is,  that  all  executory  inte^ 
rests  are  not  contingent,  and  all  contingent  interests  are 
[*64]   executory.     For  this  *reason  it  is  necessary  to  distinguish 
between  those  interests  which  are  executory  and  not  contin- 
gent, and  those  interests  Which  are  contingent,  and  necessariljf 
executory. 

An  interest  is  contingent  only  when  it  depends  for  efiect  on  an 
event  which  may  not  happen,  or  may  not  happen  before  the  deter- 
mination of  the  estates  of  freehold  by  which  it  is  preceded  and 
supported;  or  is  limited  to  a  person  not  in  being,  or  not  ascertained^ 
or  to  a  class  of  persons  not  ascertained. (y)  The  executory  inte- 
rests which  have  been  noticed,  are  not  of  either  description  ;  and 
therefore,  notwithstanding  they  are  executory,  they  are  not  con- 
tingent. It  must  be  acknowledged,  that  an  interest,  executory  in 
point  of  interest,  does  not  give  any  immediate  right,  so  that  the 
owner  may  be  alleged  to  have  seisin  of  that  estate  ;  yet  it  does  not 
always  and  necessarily  depend  on  an  event  which  is  uncertain, 
whether  an  interest  which  is  executory  shall  ever  confer  a  fixed 
right  of  enjoyment. 

A  devise  of  an  interest  of  freehold  quality,  to  commence  at  a  fu- 
ture day,  as  the  4th  of  next  month,  or  on  an  event  which  certainly 
will  happen,  as  the  death  of  B,  gives  an  executory  interest,  in 
other  words,  an  interest  which  is  not  executed  immediately,  so  as 
to  be  vested, 

if)  1  Fcarne,  1  to  9. 


OF    INTERESTS    VESTED    ANI>   CONTINGENT.  64 

Between  interests  there  clearly  is^a  distlnctionyunder  which  they 
may  be  considered  as  vested  or  contingent,  executed  or  exe- 
cutory; for  an  interest  *which  is  executory  may  be  neither  [*65] 
vested  nor  continjB^nt,  and  yet  give  a  certain  and  fixed 
right  of  future  enjoyment,  Mr.  Fearne^  indeed,  (and  the  weight 
impressed  by  the  authority  of  his  name  is  sensibly  felt,)  ranks  fu- 
ture uses,  and  all  such  conditional  limitations  and  other  future 
interests  as  are  not  referred' to,  or  made  dependent  on,  a  period  or 
event  which  is  uncertain,  among  estates  vested  in  interest ;  and  if 
he  be  right  in  this  position,  the  terms  vested  and  contingent  em- 
brace every  description  of  interest. 

With  the  observations  which  have  been  submitted  to  the  reader, 
he  must  judge  for  himself. 

A  vested  estate  gives  a  certain  and  fixed  right  of  present  or  fu- 
ture enjoyment ;  that  is,  an  inier^si^  clothed  wiih  b.  present  legal 
and  existing  right  of  alienation.  For  by  a  vested  estate,  in  appli- 
cation to  interests  of  a  freehold  quality,  it  is  to  be  understood  an 
interest  clothed,  as  to  legal  estates,  with  a  legal,  or,  as  to  equitable 
estates,  with  an  equitable  seisin,  which  enables  the  persons  to 
whom  the  interests  is  limited,  to  exercise  the  right  of  present  or 
fatqre  enjoyment  immediately ^  in  point  of  estate. 

An  interest,  when  vested,  and  whether  it  entitle  the  owner  to 
the  possession  now  or  at  a  future  period,  is  fixed,  and  present;  so 
that  the  right  of  ownership  over  the  land,  or  other  subject  of  pro- 
perty, to  the  extent  of  the  estate  or  ownership,  may  be  aliened. 

An  estate  which  is  vested  is  directly  the  contrary  of  an 
interest  which  is  contingent ;  *and  the  terms  vested  and  [^6*"] 
contingent,  as  used  in  reference  to  the  certaiiUy  that  gifts 
entitle  the  owner  to  the  enjoyment  of  a  present  interest,  are  con- 
trasted terms. 

No  interest  which  is  vested  can  be  deemed  contingent ;  and  no 
contingent  interest  can  be  deemed  vested. 

Again,  every  estate  which  is  executed  necessarily  passes  a  vested 
interest  On  the  other  hand,  no  interest  can  be  allowed  to  be  vested, 
while  it  gives  an  Interest  which  is  executory.  The  notion  of  an 
executory  interest  is  irreconcileable  with  the  idea  of  a  vested  in- 
terest, although  many  interests  which  are  executory  are  not  con- 
tingent 

It  follows,  that  the  terms  executed  and  executory,  contrasted 
with  each  other,  have  one  sense,  at  least,  peculiar  to  themselves, 
and' not  common  to  the  contrasted  terms  vested  and  contingent* 
A  limitation  which,  by  executory  devise  or  springing  use,  is  to 
give  an  estate  at  a  future  period,  or  on  an  event  which  certainly 
will  happen,  does  notj  it  is  submitted,  pass  Sl  present y  though  it 
gives  2i  fixed  right  of  enjoyment. 

Notwithstanding  the  right  of  enjoyment  be  fixed,  and  does  not 
depend  on  an  event,  the  interest,  which  is  limited,  is  not  clothed 
with  legal  seisin,  till  the  stated  period  shall  arrive,  or  the  prescribed 
event  shall  take  place. 
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Till  the  arrival  of  that  time,  or  till  that  event,  the  person  to 
whom  the  gift  is  made  has  not  any  legal  estate.  He  has 
[*67]  not  a  vested  interest,  ^because  he  has  not  any  seisitiy  or,  ia 
other  words,  such  present  right  as  will  enable  him  to  exer- 
cise an  immediate  act  of  ownership  by  alienation.  Wills  must  be 
excepted,  now  that  future  or  contingent  interests  are  devisable.(^) 
A  contingent  interest  (A)  gives  a  right  of  enjoyment  to  arise  oa 
an  event  expressed,  or  implied  (t)  by  law,  and  it  is  not  certain  that 
the  event  will  take  place.  And  whether  the  remainder  be  to  take 
place  on  the  event  which  is  to  determine  the  preceding  estate,  or 
independent  of  the  determination  of  that  estate,  is  totally  imma- 
terial. That  an  event  which  will  not  certainly  happen,  must  arise 
before  the  estate  to  commence  on  that  event,  is  to  take  effect  and 
vest  in  interest,  is  the  material  circumstance.  If  C  be  at  Bomej 
it  is  not  certain  that  he  will  return:  for  this  reason,  an  interest 
limited  to  commence  on  thai  events  is  contingent ;  and  when  C 
has  an  estate  determinable  on  his  return  from  Rome,  and  a  re- 
mainder is  limited  to  commence  on  that  event,  the  remainder  is 
contingent.  However,  it  is  not  contingent  merely  because  it  is  to 
commence  on  the  determination  of  the  prior  estate.  Its  contingen- 
cy depends  on  the  circumstance,  that  the  determination  of  the 
preceding  estate  is  to  be  occasioned  by  an  event  which  will  not 
certainly  happen,  and  that  event  is  to  give  effect  to  the  remain- 
der. 
[*68]  *The  case  in  3  Rep.  20,  in  which  a  feoffment  was  made  by 
•tf ,  to  the  use  of  -S,  till  C  returned /rom  Borne j  and  after  the 
return  of  C,  then  to  remain  over  in  fee ;  and  the  case  of  Arlon  v. 
Harey{k)  in  which  a  fine  was  levied  to  the  use  of  t^,  and  the  heirs 
male  of  his  body,  until  •/?  should  do  some  particular  act,  and  after 
that  act  should  be  done  by  the  said  «/J,  to  the  use  of  J3  in  tail ;  de- 
pend wholly  on  this  distinction. 

For  these  examples  only  warrant  the  conclusion,  that  a  remain- 
der is  contingent  when  it  is  limited  to  commence  on  an  event 
which  will  not  certainly  happen ;  as  the  return  of  C  from  Rome, 
or  until  a  particular  act,  depending;  on  a  contingency,  shall  be 
done ;  and  though  the  estate  previously  limited  by  the  same  deed 
is  to  determine  on  that  event,  the  remainder  will  be  contingent. 

The  rule  is  not,  as  formerly  propounded  by  Mr.  FeamCf  that  a 
.  remainder  is  contingent,  as  often  as  the  determination  of  thepre" 
ceding  estate  itself  depends  on  an  event  which  may  never  hap- 
pen.{l)  This  rule  must  be  understood  with  the  qualification,  that 
the  remainder  is  limited  to  commence  on  the  events  which  is  to 
determine  the  preceding  estate  ;  or,  in  the  language  of  Mr,  Fearne, 
in  the  4th  edit.  pp.  3,  4,  where  a  remainder  depends  on  acim/m- 
gent  determination  of  the  preceding  estate  itself. 

(/r)  Perry  v.  Jonet,  1  H.  Bl.  30.  (h)  Fearne,  1, 2. 4. 

(t)  2  Abstr.  06. 

(*)  Poph.  97;  10  Rep.  86  b.;  Fcaroc,  4. 

(/)  Fearne,  8d  edit.  p.  4. 
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*  Adopting  the  language  of  the  3d  edition,  and  explaining  it, — 
the  true  ground  of  the  cases  is,  that  *<the  determination  of  the  pre*- 
cedingestate  itself  depends  on  an  event  which  may  never  happen," 
tnd  the  remainder  is  limited  to  commence  on  that  event. 

In  neither  of  the  cited  cases  was  the  remainder  contingent,  be- 
cause the  preceding  estate  might  have  determined  by  an  event 
which  never  might  have  happened.  In  each  case  the  ground  of  the 
determination  was,  that  the  remainder  was  limited,  to  take  effect 
on  the  contingency  of  that  event. 

Thmt  the  law  is  now  stated  in  its  true  point  of  view,  will  be  evi- 
dent, by  supposing  a  remainder,  to  be  limited,  to  take  effect  tm/e- 
pendeniljf  of  the  event  by  which  the  preceding  estate  is  to  deter- 
nune,  and  in  express  terms,  on  the  actual  determination  of  that 
ea(afe.(m)   In  a  case  with  these  circumstances,  the  remainder  will 
not  be  contingent ;  it  will  be  vested  ;  and  were  the  contrary  to  be 
decided,  it  must  necessarily  follow  that  no  remainder  could  l)e  Bo 
limited  as  to  be  a  vested  interest,  when  the  remainder  depends  on 
a  particular  estate,  which  has  a  contingent  event  for  its  determina- 
tion.    But  it  is  universally  allowed,  that  by  some  means  or  other, 
a  remainder  may  be  limited  with  effect,  so  as  to  be  a  vested 
interest,  after  and  expectant  on  any  ^particular  estate,    [*70] 
wfaateyer  may  be  the  nature  of  the  event  on  which  that 
estate  is  to  determine. 

It  is  the  present  capacity  of  taking  effect  in  possession,  if  the 
possession  were  fallen,  which  invariably  distinguishes  a  vested  re- 
mainder from  a  remainder  which  is  contingent(n)  This  is  the 
position  laid  down  by  Mr.  FeamCy  for  distinguishing  a  vested 
remainder  from  one  in  contingency. 

Now,  when  a  remainder  is  limited  to  a  person  in  esse  and  ascer 
tained,  to  take  effect,  by  words  of  express  limitation,  on  the  deter- 
mination of  the  preceding  particular  estate,  this  remainder  is  most 
clearly  and  unquestionably  vested. 

The  person  to  whom  the  remainder  is  limited  may,  in  respect 
of  the  limitation  of  his  estate,  assert  a  right  to  the  possession,  as 
soon  as  the  possession  shall  fall.  On  the  contrary,  when  a  remain- 
der is  limited,  to  vest  on  the  return  of  C  from  Rome,  that  event 
must  arise  to  give  effect  to  the  limitation  in  remainder,  as  a  Vested 
remainder ;  and  until  the  event  shall  arise,  there  is  not  in  the  do- 
nee of  the  estate  passing  by  that  limitation,  any  capacity  of  taking 
the  possession. 

Should  the  possession  fall,  as  it  mat/,  before  the  event  shall 
arise,  the  donee  of  the  remainder  would  not  be  entitled  to  the  pos- 
session immediately.    Therefore,  and  because  the  rise  of 
that  event  is  uncertain,  and  may  not  happen,  *the  remain-   [*71] 
der,  limited  to  take  effect  on  that  event,  must  necessarily 
he  contingent.    It  is  not  the  event  which  is  to  determine  the  pre- 


(m)  Ttune,  18 ;  Lord  Faux's  cai6.  Cro.  EIie.  3d9 ;  1  Leon.  243;  1  Intt.  226  ■. 
(«)  Dormer  and  Fortesniet  3  Tr.  Atk.  135 ;  10  Rep.  86 ;  Butler  on  1  Inst.  332. 
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ceding  estate,  but  the  event  which  is  to  give  effect  to  the  remainder f 
which  distinguishes  a  vested  remainder  from  one  which  is  contin* 
gent. 

Though  the  event  on  which  the  preceding  estate  is  to  deter- 
mine,  be  the  same  event  as  that  on  which  the  remainder  is  to  com- 
mence, still  the  remainder  is  not  contingent,  because  the  preceding 
estate  is  to  determine  on  a  contingency,  but  because  the  remainder 
is  to  commence  on  that  event. 

In  the  case  cited  from  3  Rep.  the  remainder  was  not  deemed 
contingent,  because  the  preceding  estate  was  to  determine  on  the 
return  of  C  from  Rome  ;  nor  in  the  case  of  ^rton  v.  HarCy  cited 
from  Popham^  because  the  preceding  estate  was  liable  to  be  deter* 
mined  when  a  particular  act  should  be  performed ;  but  in  each  of 
these  cases,  because  the  event  by  which  the  preceding  estate  was  to 
determine,  was  to  give  effect  and  commencement  to  the  remainder 
as  an  estate,  distinguished  from  a  mere  interest;  and  not  merely, 
or  in  any  respect,  because  the  event  on  which  the  remainder  was  to 
commence,  was  the  event  on  which  the  preceding;  estate  was  to 
determine ;  but  precisely  in  the  same  manner  as  if  the  event  for 
the  determination  of  the  one  estate  had  been  distinct  from  that  on 
which  the  other  estate  was  limited  to  take  effect  in  possessioD. 
[*72]  *It  is  morally  certain  that  C  will  die,  and  that  either 
sooner  or  later  there  will  be  a  failure  of  heirs  of  his  body. 
For  this  reason,  a  limitation  to  ^,  after  the  death  of  C,  when 
tenant  for  lifid,  or  after  failure  of  heirs  of  his  body,  when  tenant  in 
tail,  will  give  a  right  to  the  possession,  on  the  determination  of  the 
prior  estate ;  and  the  remainder  will  be  vested.  The  remainder 
will  not  be  contingent,  even  though  it  be  limited  by  words  applica- 
ble to  an  event  which  apparently  may  or  may  not  happen,  but 
which  in  reality  only  mark  the  time  when  the  remainder  is  to 
commence  in  interest, (o)  in  reference  to  the  estate  immediately 

E receding,  and  which  will  determine  on  the  event  really  expressed 
y  the  words  introducing  the  remainder ;  as  a  limitation  to  J9,  if 
%Ay  to  whom  the  estate  tail  is  previously  given,  shall  die  without 
issue. 

To  this  class  may  be  referred  those  cases  in  which ^a  remainder 

is  limited  by  words  expressive  of  a  condition  precedent,  to  vest  the 

estate;  while,  in  point  of  law,  they  merely  express  an  event  on 

which  the  estate  is  to  determine.     Of  this  description  are 

[*73]   Doe  V.  Nowell,{p)  Edwards  v.  Hammond  ;{pp)  and  *they 

decide  that  the  limitation  over  gives  a  fixed  and  certain, 

and  consequently  a  vested  interest,  on  the  determination  of  the 

prior  estate,  and  not  a  remainder  depending  on  a  contingency. 

And  it  is  now  settled,  that  a  gift,  either  originally  or  by  way  of 

(o)  BolcrofVt  case,  Mo.  487  ;  Borasion't  case,  3  Rep.  19 ;  1  P  W.  170 ;  2  Tr.  Alk. 
304;  Mansfield  Y,  J>ugard,\  £q.  Cas.  Abr.  196;  GoodtUltw,  Whilby,\  Burr.  228; 
Doe  V.  Lea,  8  Term  Rep. 41 ;  Fearne,  867,  366;  Badgtr  v.  Lloyd,  Lord  Raym.  623. 

(p)  1  M.&  S.827.  (pp)  2  Show.  898. 
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remainder,  to  ai  person,  with  superadded  words  of  contingency, 
mud  with  a  limitation  over  on  that  contingency,  will  be  vest^,  and 
not  contingent.  The  condition  is  sul)sequent  as  to  the  first  of  these 
two  donees,  and  precedent  as  to  the  other.  (;)• 

On  contingencies  with  a  double  aspect,  a  more  detailed  note  will 
be  found  in  the  Appendix. 

Remainders  to  take  effect  eventually,  interests  to  arise,  either 
by  springing  or  shifting  use  or  executory  devise,  on  an  event 
which  will  not  certainly  happen,  are  all  contingent  interests,  till 
the  event  on  which  they  are  to  give  a  certain  fixed  right  of  present 
or  future  enjoyment  shall  happen. 

However,  all  interests  which  depend  for  eflbct  on  the  doctrine 
of  executory  devises  or  of  shifting  or  springing  uses,  are  not  <Mm> 
tingent.  Necessarily  tffey  are  executory  and  not  vested ;  and  they 
will  be  contingent  or  not,  according  to  the  distinctions  which  have 
been  submitted  to  the  reader ;  namely,  the  circumstance  that  they 
do  or  do  not  limit  an  estate  on  an  event  which  certainly  will  or 
will  not  happen ;  being  contingent  when  the  event  will  not 
certainly  happen,  *and  not  contingent  when  it  is  certain  [*74] 
that  the  event  will  happen.  On  this  subject,  also,  a  more 
ample  discussion  will  be  found  in  the  Appendix. 

The  interest  passing  by  a  limitation  which  does  not  give  h  fixed  ^ 
right  of  present  or  future  enjaymeni,  is  contingent  because  it  is 
uncertain,  and  depends  on  an  event  which  will  not  certainly  hap« 
pen,  whether  the  limitation,  even  in  the  order  and  at  the  time 
when  it  is  to  take  place,  will  ever  confer  such  right  of  enjoyment. 

As  soon  as  the  event  which  the  limitation  describes,  and  on 
whidi  the  estate  is  to  vest  in  interest,  shall  happen,  the  interest 
becomes  vested  ;  for  it  no  longe>  remains  uncertain  whether  the 
gift  will  confer  the  right  of  enjoyment  in  possession,  when  the 
possession  shall  be  vacant. 

This  is  equally  true  in  regard  to  limitations  by  way  of  remain- 
der, and  limitations  to  take  effect  under  the  learning  of  executory 
devises  and  springing  and  shifting  uses. 

It  is  not  the  uncertainty  of  enjoyment  in  future,  but  the  uncer- 
tainty of  the  right  to  that  enjoyment,  which  marks  the  difference 
between  an  interest  which  is  vested  and  one  which  is  contingent 
It  is  in  one  case,  the  certainty  and  fixed  right  of  having  the  enjoy-    » 
ment  at  the  time  when  the  possession  shall  fall ;  and  in  the  other 
case,  the  uncertainty  of  having  this  right  at  that  time;  which  are 
universally  the  characteristics  and  distinguishing  features, 
in  the  *former  instance,  of  a  vested  estate^  and,  in  the  latter   [*75j 
instance,  an  interest  in  contingency.     Still  it  follows,  from 
the  nature  of  interests  depending  on  executory  devises  and  spring- 
ing uses,  that  until  they  operate  to  transfer  the  freehold,  they  are 
not  vested,  though  they  may  not  be  contingent  | 

This  deduction  depends  on  the  laws  of  tenure,  and  the  necessi* 

(9)  Dot  ▼.  Moorti  14  East,  SOI ;  1  Mao.  &  Sd.  t27. 
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ty,  under  that  law,  of  giving  the  fee  to  the  heir  at  law,  till  the 
will  or  the  declaration  of  the  uses  can  draw  the  same  from  him, 
either  entirely  or  by  portions. 

The  tenant  of  a  vested  estate  has  a  present  and  certain  interest, 
which,  though  it  may  not  yield  him  any  immediate  profit,  because 
it  does  not  entitle  him  to  the  possession  at  this  instant  of  time, 
gives  him  the  ownership  of  the  land  for  the  time  included  in  his 
estate.  That  ownership  may  be  exercised  by  an  immediate  dis- 
position of  the  land,  to  be  enjoyed  in  future,  at  the  time  when  the 
owner  of  this  estate  shall  become  entitled  to  the  possession  in  right 
of  his  estate,  according  to  the  limitation  or  gift  under  which  he 
claims,  and  the  relative  situation  of  his  estate,  in  reference  to  the 
interests  of  other  persons. 

A  contingent  interest  does  not  give  any  certain  nor  any  imme' 
diate  right,  or  any  estate,  in  the  land :  it  gives  a  mere  possibility ; 
a  possibility  which  is  coupled  wi|h  an  interest,  when  the  person  is 
fixed  and  ascertained  ;  and  such  possibility,  coupled  with  an  in- 
terest, is  devisable  by  will ;  may  be  released ;  may  pass  by 
[*76]  the  ^bargain  and  sale  of  commissioners  of  bankrupt ;  maj 
be  bound  or  extinguished  by  estoppel ;  but  it  cannot  be 
granted  or  transferred  by  the  ordinary  rules  of  the  common  law, 
though  it  may  be  bound,  in  equity,  by  contract.  (^) 

And  mere  possibilities  to  persons  not  ascertained,  as  to  the  sur- 
vivor of  several  persons,  to  children  who  shall  attain  twenty-one, 
to  children  who  shall  be  living  at  the  deaths  of  their  surviving 
parents,  or  the  death  of  one  of  the  parents,  or  the  like  contingency, 
are  not  coupled  with  an  interest ;  and  though  such  a  possibility 
may  be  bound  or  extinguished  at  law  by  estoppel,  and  in  equity 
by  contract,  yet  the  possibility  is  not  devisable,  or,  it  is  appre- 
hended, transferrable  to  assignees  under  a  commission  of  bank- 
rupt, (r) 

An  interest,  executory  in  point  of  estate,  may  give  a  certain 
right  of  enjoyment ;  but  that  interest  cannot,  in  point  of  estate  and 
right  of  alienation,  otherwise  than  hywUly  be  immediate;  and,  in 
this  particular,  executory  interests,  and  interests  in  contingency, 
stand  on  the  same  footing.  (^) 

Until  the  event  marked  by  the  limitation  of  a  contingent  inter- 
est takes  place,  it  is  doubtful  whether  the  limitation  will  at  any 
time  confer  the  right  of  enjoyment,  because  it  is  uncertain  whether 
the  event  on  which  the  estate  is  to  commence,  will  ever 
[*77]  arise.  This  is  equally  true  when  ^applied  to  interests  by 
executory  devise,  or  by  springing  or  shifting  use,  when 
they  are  to  ta]ke  effect  on  a  contingency. 

Were  the  uncertainty  that  the  person  to  whom  a  remainder  is 
given  will  ever  become  entitled  to  the  possession,  to  be  the  dis- 
tinguishing mark  of  a  contingent  interest ;  then  every  interest  in 


\ 


q)  2  Abstr.  p.  93.  (r)  2  Abstr.  p.  95. 

»  Rot  V.  Jontty  1  H.  Bl.  90  *,  Stltoyn  y.  Selwyn,  1  Burr.  132. 
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remaiiider  of  a  freehold  quality  would  necessarily  be  contingent. 
This  is  by  no  means  the  case.(^) 

Those  interests  alone  which  are  contingent,  by  reason  that  the 
limitation  describes  an  event  which  will  not  certainly  arise,  fall 
nrithin  the  terms  of  the  description  already  given  of  interests  of 
this  denomination. 

An  interest  may  also  be  contingent,  (i/) ' 
First  J  Because  it  is  limited  to  a  person  not  in  esse;  as  a  child  be- 
fore it  is  born ;  and  in  that  case  the  interest  cannot  vest 
till  the  person  to  whom  it  is  limited  shall  be  born  ;  or, 
iSbcond/y,  Because  the  person,  though  born,  is  not  ascertained  ;  as 
the  survivor  of  several  persons,  or  the  heirs  of  a  person 
who  is  living,  or  a  class  of  persons  who  shall  attain  twen- 
ty-one, or  the  like ;  or, 
Thirdly  J  Because  the  interest  is  limited  by  way  of  remain- 
der, and    to    commence  on  an  *event,  which,    ['"^7^] 
though  it  will  certainly  happen,  may  not  happen 
during  the  continuance  of  the  preceding  estate  of  free- 
hold \{x)  as  an  estate  to  nd  for  his  life,  and  after  the  deaths 
of  w^  and  of  B^  or  after  the  death  of  B  alone,  then  to  C 
All  these  interests  are  constructively  to  commence  on  an  event; 
for  unless  the  child  be  born,  the  person  ascertained,  or  the  time  or 
event  on  which  the  remainder  is  to  commence,  shall  happen  be- 
fore the  determination  of  the  preceding  particular  estate,  the  estate 
limited  on  either  of  these  contingencies  will  not  commence  in  in- 
terest    Therefore,  the  definition  first  given  of  a  contingent  inter- 
est, taken  generally,  and  applied  to  the  circumstances  under  which 
remainders  are  to  vest  in  interest,  extends  to  every  possible  de- 
scription of  interests  of  that  quality. 

In  determining  whether  a  remainder  be  contingent,  on  the 
ground  that  the  preceding  estates  may  determine  before  the  re* 
mainder  can  take  efiect  in  possession,  or  vest  in  interest,  agreeable 
to  the  terms  in  which  it  is  limited,  the  judgment  must  be  formed 
on  the  consideration  that  the  preceding  estate  can  or  cannot  de- 
termine before  the  remainder  may  take  efiect  in  possession,  ais 
far  as  it  is  connected  with  that. estate. 

*When  it  is  certain  that  the  remainder  may  take  efiect  [^79] 
in  possession,  on  the  determination  of  the  preceding  estates 
of  freehold,  at  whatever  time,  and  however  early,  and  by  what- 
ever means,  these  estates  may  determine,  the  remainder  must  be 
considered  as  vested ;  and  it  is  contingent  when  this  certainty 
does  not  exist. 

Although  the  words  by  which  the  estate  is  limited,  seem  to 
have  reference  to  an  event  which  may  or  may  not,  and  apparently 
will  not,  happen,  before  the  determination  of  the  preceding  estates; 
yet  if,  in  point  of  fact,  or  consideration  of  law,  they  do  not  express 

(/)  Duncomh  ▼.  Duneotufr,  1  Saiiod.  161 ;  8  Lev.  437. 
(u)  Fearne,6;  3  Rep.  20;  1  Vent.  306;  2Abstr.n3. 
(x)  3  Rep.  29 ;  Wtalt  v.  Loutr^  Pollexf.  67. 
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any  contingency,  or  do  not  express  a  contingency  beyond  an  erent 
which  will  certainly  happen,  in  the  sense  in  which  the  words  re- 
ferring to  this  event  are  used,  the  remainder  will  be  vested. 

The  oases  of  Holcroft^  JBorastoriy  &c.  and  Weak  and  Lower, 
and  Lanesbcrotigh  and  Fox^  stated  in  the  sequel  of  this  Essay,  in 
the  chapter  on  Freeholds,  will  show  the  application  of  these  po- 
sitions. 

Again,  when  a  remainder  is  limited  to  commence  at  a  period 
which,  according  to  the  course  of  events,  will  take  place  on  the 
determination  of  the  preceding  estate ;  while  it  is  possible,  though 
highly  improbable,  that  the  preceding  estate  may,  in  point  of  time, 
expire  or  determine  before  the  event  shall  arise  on  which  it  is 
limited  to  determine,  the  remainder  will  be  deemed  vested. 
[*80]  *Thus  when  a  grant  or  devise  is  to  •^  for  ninety-nixie  or 
any  other  number  of  years,  (exceeding  in  calculation  the 
probable  period  of  the  life  of  the  person  on  whose  death  the  term 
is  to  cease,)  and  the  term  is  determinable  on  the  death  of  «^  or  of 
By  and  a  remainder  is  limited  to  commence  on  the  death  of  the 
person  with  whose  life  the  estate  for  years  is  to  deteruiine,  the  re- 
mainder will  be  vested,  and  not  contingent.(y) 

In  this  case  it  is  possible  that  the  term  might  expire,  by  efflux- 
ion of  time,  before  the  death  of  t^  or  of  £  may  take  place,  and 
consequently  before  the  period  or  event  on  which,  according  to 
the  terms  of  the  grant,  in  their  literal  import,  the  remainder  is^o 
take  effect  in  possession.  But  the  allowed  common  probability, 
that  the  duration  of  the  life  will  not  exceed  the  continuance  of  the 
term,  and  the  certainty  that  the  term  must  determine  with  the  life, 
induces  the  Courts  to  adopt  the  construction,  that  the  remainder  is 
to  commence  on  the  determination  of  the  preceding  estate ;  for, 
as  Mr.  Feame  (z)  very  justly  observes,  "  If  the  life  cannot  ex- 
ceed the  term,  and  the  term  must  determine  with  the  life,  the 
limiting  an  estate  to  commence  from  the  expiration  of  the  life,  is, 
in  effect,  limiting  it  to  commence  from  the  determination  of  the 

term." 
[*81]  *  Under  these  circumstances  the  particular  estate  may,  pos- 
sibly, according  to  the  terms  of  the  limitation  of  the  remain^ 
defy  determine  before  the  remainder  can  come  into  its  place,  in  point 
of  possession  :  still  the  remainder  is  vested  ;  because  the  event  on 
which  the  remainder  is  to  confer  a  right  to  the  possession,  is  of  siich 
a  nature,  that  agreeable  to  general  understanding  and  the  nature  of 
things,  the  remainder  is  to  commence  in  possession,  at  whatever 
time  and  by  whatever  means  the  particular  estate  may  determine. 

From  the  observations  already  offered,  it  will  be  collected,  that 
this  construction  has  place  in  those  instances  only  in  which  a  limi* 
tation  is  for  a  long  term  of  years,  determinable  on  the  decease  of  a 
person ;  and  a  remainder  is  limited  to  commence  from  the  death 

iy)  Fearne,20;  J^appeTy,SmindtrsyBxAXA\9\  Lord  J>erfly*« caie, Litt. Rep. 870 ; 
Wtalt  r.  Lower,  PoUezf.  67.  (»)  P.  26. 


OF   OWE  FEE    IN    LIEU    OF    ANOTHER   FEE.  81 

• 

of  such  person,  and  not  on  the  expiration  of  the  years,  or  determi- 
nation of  the  term,  as  it  ought  in  propriety  to  be ;  so  that,  under 
the  terms  in  which  the  remainder  is  limited,  taking  thelh  in  a  literal 
sense,  it  is  possible  the  years  may  expire  before  the  decease  of  the 
person  on  whose  death  the  term  is  to  determine ;  and,  of  course, 
the  term  may  determine  before  the  remainder  could,  if  death  was 
the  time  of  commencement,  take  effect  in  possession.  Ho  we  vet, 
since  in  all  human  probability  the  life  will  not  continue  beyond  the 
given  space  of  years,  and  the  term  of  years  will  determine  with 
the  life,  the  Courts  construe  the  remainder,  as  limited  in 
substance,  to  *commence  on  the  determination  of  the  term,  [*82] 
and  allow  the  remainder  to  be  vested  :  consequently  it  will 
confer  a  right  to  the  possession  on  the  expiration  or  other  sooner 
determination  of  the  term. 

To  afibrd  the  necessary  r^rounds  for  this  construction  or  conclu- 
sion of  law,  the  term  must  he  of  such  extent  in  its  number  of  years 
or  period  of  duration,  that,  in  all  human  probability,  the  life  will 
die  before  the  term  can  expire  by  effluxion  of  time. 

No  authority  can  be  adduced  to  warrant  the  specification  of  any 
particular  period,  as  equally  applicable  to  all  cases,  for  raising  this 
construction.  Every  case  must,  it  is  submitted,  depend  on  the 
age  of  the  person  whose  life  is  named.  Whenever  the  fair  and  ra- 
tional presumption,  consistently  with  the  order  of  nature,  is,  that 
the  person  whose  life  is  named  will  die  before  the  years  can  expire, 
then  the  principle  of  the  decisions  will  be  applicable  to  thcLcase. 
In  one  instance,  threescore  and  ten  years  were  held  a  sufficient 
time  to  call  for  the  construction.  Perhaps,  as  a  general  rule, 
seventy  years  may  be  taken  as  the  standard  for  the  continuance  of 
life  ;  and  the  number  of  years  be  in  every  instance  tried  by  that 
standard.  Health,  or  disease,  or  constitution,  cannot  be  a  guide 
for  l^al  presumption. 

It  should  seem  to  follow,  that  a  much  shorter  period  would  equal- 
ly require  that  construction,  when  the  difference  in  time  is 
made  up  by  the  •age  of  the  life ;    for  it  is  by  reference  to   [*83] 
the  age  of  the  life  and  the  probability  that  the  term  will 
expire  before  the  decease  of  the  life,  or  that  the  life  may  survive 
the  term,  that  the  construction  must  be  governed. 

Under  this  construction,  the  owner  of  the  remainder  will  be  en- 
titled to  the  possession,  after  the  expiration  of  the  term,  without 
any  regard  to  the  continuance  of  the  life.  Should  the  term  deter- 
mine by  his  death,  the  remainder  would  commence  in  possession 
on  the  death  ;  and  should  the  life  survive  the  term,  the  remainder 
woold  commence  in  possession  on  th^^xpiration  of  the  term,  with- 
out waiting  for  the  decease  of  th^.^^e.  These  conclusions  neces- 
sarily flow  from  allowing  the  jp^i^inder  to  be  vested. 

Another  reason  for  whv^  a  remainder  must  be  contingent,(a) 
is,  from  its  relative  sittu^o"  ^o  another  estate,  as  depending  on  the 

(a>  i^ddington  and  Kimtj  Lord  Rnym.  206.  ^ 
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circumstance,  that  another  estate,  previously  limited  in  contingent 
cy,  shall  not  vest  in  interest.  This  is  peculiarly  the  case  of  alter- 
nate fees  ;  t.  e,  a  gift  of  one  fee  to  be  substituted  in  the  place  of 
another  fee,  in  case  that  other  fee  should  not  vest  in  interest. 

Thus,  if  a  grant,  or  limitation,  or  devise,  be  made  to  •A  for  his 
life,  and  after  his  decease,  in  case  he  shall  have  a  smij  to  such  son 
in  fee,  or  to  a  person  in  esse  in  fee  on  a  contingency,  be* 
[*84]   ing  in  law  a  condition  precedent ;  and  in  case  *^  shall  not 
have  a  son,  or  such  contingency  shall  not  happen  in  his  life- 
time, then  on  the  death  of  •/?,  to  B  in  fee. 

The  estate  of  B  will  be  contingent,  partly  at  least,  because  his 
estate  is  to  take  place  only  in  case  another  estate  in  fee  shall  not 
vest  in  interest ;  and  this  contingency  is  implied  by  the  law  pre- 
cisely to  the  same  extent  as  if  it  were  expressed. 

By  express  words,  the  second  fee  might  be  vested  while  the 
first  fee  remained  in  contingency  ;  but  then  the  first  fee  must 
operate  by  executory  devise  or  shifting  use,  and  not  as  a  strict  and 
proper  remainder.  ' 

The  instance  of  a  residuary  devise  passing  the  fee,  while  the 
remainder  is  in  contingency,  may  be  deemed  an  exception. 

Perhaps  it  is  an  anomaly,  and  adverting  to  principle,  it  is  far 
from  being  clear,  that  the  intended  remainder  may  not,  by  reason 
of  the  residuary  devise  giving,  in  effect,  the  vested  remainder,  be 
converted,  ex  necessitatey  and  by  operation  of  law,  into  an  execu- 
tory devise  ;  for  how  can  the  same  estate,  depending  on  two  in- 
terests, one  vested  and  the  other  contingent,  be  in  one  and  the 
same  person  at  one  and  the  same  time. (6) 

Of  interests  limited  on  a  contingency,  it  is  generally  true,  that 

they  cannot  vest  unless  the  contingency  arises. 

[*85]        With  a  view  to  the  greater  number  of  ^instances,  the 

contingency,  when  it  is  expi*essed,  must  arise  agreeable  to 

the  words  of  contingency,  and  the  sense  the  parties  have  annexed 

to  these  words. 

Sometimes,  however,  we  hear  of  contingencies  with  a  double 
aspect.  Under  these  contingencies  an  estate  may  take  place,  al- 
though the  contingency  which  is  expressed  does  not  arise.  A  few- 
observations  on  the  nature  of  this  contingency  may  be  useful,  and 
shall  be  subjoined. 

A  contingency  with  a  double  aspect,  is  when  one  event  only  is 
expressed  by  the  party,  and  two  events  are  clearly  in  his  contem- 
plation. This  is  a  construction  in  favor  of  the  intention,  that^the 
intention  may  not  be  frustrated.  The  general  rule  is,  that  an  in- 
terest to  commence  on  a  c%Qtingency,  shall  not  take  place  unless 
that  contingency  shall  arise.  V  ig  in  »  few  cases,  only,  that  this 
favor  is  extended  by  construction.  The  exception  seems  to  have 
been  borrowed  from  the  mode  in  w-^h  remainders  are  limited^ 
and  the  construction  which  the  limitatiutg  of  remainders  receive  * 

(b)  But  see  OoodHtUy.  WkUt^  2  New  K«^.  303. 
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«;nd  under  which  every  estate  will  lake  place  after  Ae  preceding 
estate,  without  any  regard  to  the  particular  time  at  which,  by 
the  words  of  the  remainder,  the  estate  is  to  take  place.  In  these 
cases,  the  Court  proceeds  on  the  intention  that  the  determination 
of  every  prior  or  intermediate  estate,  shall  accelerate  the 
comnaencement  of  the  more  remote  estate.  It  is  ^on  simi-  [*86] 
lar  grounds  of  intention,  that  the  contingency  with  double 
aspect  is  allowed  ;  for  it  is  allowed  on  the  idea  that,  by  the  intent 
of  the  testator,  the  estate  limited  on  a  contingency  referrible  to  one 
estate,  shall  also  take  place  in  case  the  contingency  should  not 
arise  on  which  the  prior  gift  is  to  vest  in  interest ;  and  then,  in 
point  of  law,  the  contingency  has  a  double  aspect :  providing,  by 
expression,  for  a  contingency  annexed  to  the  interest  previously 
limited,  and  also,  by  inference  and  construction  of  law,  for  the 
event  that  the  contingency  on  which  the  prior  interest  is  to  vest, 
shall  never  arise.  This  is  the  nature  and  import  of  a  contingency 
with  a  double  aspect. 

In  Gnlliver  v.  fVicJeen^(c)  the  testator  devised  to  his  wife  for 
life,  and  after  her  death,  to  such  child  as  she  was  then  supposed  to  be 
enseini  with,  and  to  the  heirs  of  such  child  for  ever  :  provided,  that 
if  such  child  as  should  happen  to  be  born,  should  die  before  the  age 
•of  twenty-one  years,  leaving  no  issue  of  its  body,  then  he  devised 
to  other  persons  :  and  the  wife  neither  had  a  child  nor  was  enseint 
with  one,  and  it  was  held,  that  the  limitation  over  was  good ;  and, 
in  delivering  the  opinion  of  the  Court,  Chief  Justice  Lee  observed, 
''  we  are  of  opinion,  that  whether  the  limitation  to  the  child  never 
took  effect,  or  whether  it  did  and  was  determined,  was  the 
same  thing;  and  as  *the  remainder  to  the  child  never  could  [*S7] 
take  effect,  the  next  devise  over  must  take  effect.^'  And  in 
Fonnereau  and  Fonnereau,{d)  in  expressing  the  grounds  of  a 
judgment  on  a  devise,  under  similar  circumstances.  Lord  Mansfield 
observed,  "  there  could  be  no  devise  over,  in  case  of  the  issue  of 
a  child  dyings  and  not  in  case  of  the  child  itself  dying  without 
any  issue  at  alU^  So  that  these  cases  turn  on  the  ground  of  in- 
tention, inferred  from  the  collective  interpretation  of  the  will. 
The  Courts  imply  those  words  of  contingency,  which  woOId  have 
clearly  expressed  that  intention,  which  they  infer  from  the  terms 
of  disposition  in  which  the  testator  has  expressed  his  will. 

These  contingencies  with  a  double  aspect  were  also  very  accu- 
rately described  by  Lord  Mansfield^  in  the  case  of  Jones  and  Jlfor- 
gan.{e)  In  Evelyn  and  fVardy{f)  Lord  Hardwxcke  said,  "  he 
knew  qfno  case  of  a  remainder  or  conditional  limitation  over  of 
a  real  estate,  whether  the^r^^  limitation  were  by  way  ofparticU' 
lar  estate  so  as  to  leave  a  proper  remainder,  or  the  conditional 
subsequent  iimitaiion  were  to  defeat  an  absolute  fee  before  limit- 
ed ;  but  \(i\if& precedent  limitation,  by  what  means  soever,  be 
out  of  the  case,  the  subsequent  limitation  should  take  place.^ 
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(e)  1  Wil«.  Rep.  10«.  (d)  1  Dougl.  487.  (c)  MS.  Rep. 

{/)  1  Vc«.  420.  V  /  I- 
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The  conclusion  from  the  cases  is,  that  the  limitation  over  will 
be  considered  to  give  an  estate  to  commence  in  possession, 
[*88]  as  soon  as  *the  interest  previously  limited  shall  be  removed, 
either  by  fading  of  effect ^  or  by  taking  effect  and  after- 
wards  determining^  as  often  as  the  intention  calls  for  this  con- 
struction, although  the  contingency  which  is  expressed  merely  pro- 
vides for  the  determination  of  the  interest  under  the  former  gift. 

In  short,  every  conditional  liihitation  over,  to  operate  by  way 
of  remainder,  or  to  take  effect  after  a  prior  gift,  or  in  case  that 
gift  shall  fail  of  effect,  is  assimilated  to,  and  construed  as  of  the  na* 
ture  of  a  remainder. 

As  soon  as  an  interest  .ceases  to  he  contingent^  without  failing 
of  effect^  it  becomes  a  vested  interest. 

Estates  vested  in  interest,(^)  are  also  said  to  be  executed ;  and 
interests  which  are  contingent,  are  said  to  be  executory. 

These  terms  are  applied  witrf  reference  to  estates,  in  regard  to 
the  certainty  of  the  right  of  enjoyment. 

An  estate  which  is  vested,  is  executed  as  to  that  right  \{h)  while 
an  interest  which  is  contingent,  is,  in  this  particular,  only  execu- 
tory. 

All  estates  which  are  executed,  admit  of  transfer  by  alienation  ; 
some  absolutely,  others  sub  modo. 

Interests  which  are  contingent,  or  for  any  other  reason  not  vest- 
ed, are,  with  the  exception  of  an  interesse  termini j  not  the 
[*89]    subject  of  ^alienation  otherwise  than  by  devise.     Thus  an 
interest  which  is  executory,  and  in  that  sense  not  vested, 
may  be  devised  ;  but  it  cannot,  under  the  rules  of  the  common 
law,  be  transferred  by  deed. 

This  interest,  as  well  as  all  other  contingent  and  executory  in- 
terests, may  be  released,  or  may  be  extinguished  by  feoffment,  fine, 
or  common  recovery,  operating  by  estoppel, (z)  or  may  be  bound 
by  estoppel  \{k)  and  an  assignment  to  a  purchaser  for  a  valuable 
consideration,  will  be  sustained  in  equity ^  on  the  ground  of  an 
agreement ;(/)  and  when  the  interest  becomes  vested,  that  Court 
will,  against  the  vendor,  order  a  conveyance  to  be  made  in  per- 
formance of  the  agreement. 

Whether  this  equity  be  personal  against  the  vendor,  and  not  obli- 
gatory on  his  heir,  is  a  point  in  doubt,  and  on  which  it  is  desirable 
that  a  decision  should  be  obtained. (m) 

An  estate  in  possession  gives  a  present  right  of  present  enjoy- 
ment. 

Afi  estate  in  remainder  gives  a  right  of  future  enjoyment,  whe- 
ther certainly  or  eventually,  will  depend  on  the  form  of  the  gift : 

(jet)  2  Bl.  Com.  168. 

(k)  2  Bl.  Com.  163;  1  Leon.  33  ;  2  Woodd.  733. 

(i)  1  Leon.  33 ;  PtlU  and  Brown,  Cro.  Jac.  690 ;  Fearne,  8 ;  1  Inst.  149  a ;  Helps 
T.  Hereford,  2  Barn,  b  Aid.  242. 
{k)  Weale  v.  Lower,  PoUexf.  64. 
(/)   Wright  V.  WrigtU,  I  Ves.  409.  (m)  1  Anstr.  11. 
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and  when  the  interest  is  contingent  in  its  limitation,  then  on  the 
events  which  have  taken  place. 

An  estate  in  reversion  gives  a  present  fixed  right  of  future 
enjoyment. 

*A  remainder  (n)  is  an  estate  limited  to  commence  after  [*90] 
the  determination  of  a  particular  estate,  previously  limited 
by  the  same  deed  or  instrument  oat  oif  the  same  subject  of  pro- 
perty 5  or,  as  Lord  Coke{o)  defines  a  remainder,  it  is  **a  remnant 
of  an  estate  in  lands  or  tenements  expectant  on  a  particular  estate^ 
ereated  together  with  the  same  at  one  time."(j9) 

In  defining  a  remainder,  Noj/y  in  his  Maxims,  describes  it  to  be 
'^  the  residue  of  an  estate,  at  the  time  appointed  over,  and  that 
must  be  grounded  on  some  particular  estate/' 

And  it  should  seem,  a  remainder  may  be  limited  by  one  of  two 
deeds  made  at  the  same  time,  and  operating  as  part  of  the  same 
assurance.(7) 

Indeed,  even  a  gift  by  appointment  in  one  deed,  made  in  pursu- 
ance of  a  power  in  anotlier  deed  or  instrument,  may  be  a  remain- 
der ;(r}  and  it  should  seem,  though  that  point  is  doubtful^  may  be 
connected  with  an  estate  of  freehold,  so  as  to  -bring  a  limitation  to 
the  heir  or  heirs  of  the  body,  within  the  influence  of  the  rule  in 
SheUey^s  case. 

A  reversion  is  that  part  of  an  estate  which,  after  the  disposition 
of  a  particular  estate,  or  several  particular  estates,  remains 
in  the  ^person  who  creates  that  estate  or  those  estates.  [*91] 

A  remainder  must  necessarily  be  preceded  by  a  particu- 
lar estate  ;  and  that  it  may  be  good  in  the  first  instance,  it  must  be 
limited  and  have  efiect  by  the  deed  or  instrument  by  which  that 
particular  estate  is  created,  and  so  as  to  take  place  in  possession 
immediately,  without  any  interval,  on  the  regular  and  proper  de- 
termination of  the  estate  immediately  preceding,  and  Twt  in  abridge 
tnent  or  derogation  of  that  estate  ;  and  to  commence  in  interest 
after  a  particular  estate,  and  not  after  and  expectant  on  the  deter- 
mination of  an  estate  in  Jee,  either  qualified^  base,  or  determina- 
ble :{s)  and  an  estate  at  will  is  not  a  sufiBcient  foundation  for  a 
remainder,  (t) 

It  has  already  been  observed,  and  may  again  with  propriety  be 
noticed  in  this  place,  that  the  person  who  has  the  estate  in  remain- 
der, cannot  take  any  advantage  of  conditions  annexed  to  the  pre- 
ceding estate;  and' that  an  interest  limited  by  way  of  remainder, 
to  commence  on  an  event,  marked  by  a  condition  to  defeat  the 
{H'eceding  estate,  is  void  in  its  limitation  ;  and  that  when  a  condi- 
tion is  annexed  to  a  preceding  estate,  and  the  remainder  is  limited 
to  commence,  substantively ,  on  the  determination  of  that  estate, 

(n)  Fearne,  8.  12 ;  ChodtUU  v.  BiUiJ^on,  Dougl.  Rep.  727 ;  1  Tr.  Atk.  594. 
(e)  1  Init.  143  a.  '  (p)  More  ▼.  Parker,  4  Mod.  316. 

iq)  Sed.  Qu.  (r)  VenabUt  ▼.  Morris,  7  Term.  Rep.  342. 

(i)  1  Init.  47. 143  a  378  a ;  Piowd.  26;  2  Bl.  Com.  165;  FearaCi  15. 191 ;  Cogm 
asd  C0gan,  Cro.  £Ui.  360. 
(i)  ^Vatk.  Principles,  3d  edit.  p.  6. 
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iiideptndenily  of  the  ^condition,  the  condition  will  be  discharg-' 
ed,  and  the  estate  of  the  particular  tenant  become  simple. and 
absolute,  (u) 

An  estate  arising  by  clauses  o{  springing  or  shifting  use  or  ex* 
ecutory  devise,  may  take  place  independently  of  the  determination 
of  subsisting  estates,  either  by  defeating  the  same,  or  removing 
them  still  farther  from  the  right  of  conferring  a  title  to  the  pos- 
session, (a?) 

It  follows,  that  estates  which  arise  by  these  means,  do  not,  on 
their  limitation,  fall  within  the  description  of  remainders,  though 
eventually,  when  they  are  executed  and  become  expectant  on  the 
determination  of  a  preceding  estate,  they  may,  with  propriety,  be 
ranked  under  this  class  of  estates.  These  interests  take  effect  by 
limitations,  termed  conditional^  in  contra-distinction  to  limitations 
upon  contingency  ;{y)  and  it  is  to  be  understood,  that  conditional 
limitations  have  effect  only  in  wills  and  conveyances  to  uses,  and 
not  in  deeds  which  owe  their  operative  force  entirely  to  the  com- 
mon law. 

The  difference  between  limitations  which  give  contingent  re- 
mainders, and  limitations  which  give  estates  conditionally,  not 
being  remainders,  is,  that  all  remainders,  whether  they  are 
[*93]  to  ^take  place  absolutely,  or  on  an  event,  must  be  limited 
to  commence  in  possession  on  the  regular  and  proper  deter- 
mination of  the  estate  immediately  preceding ;  and  estates  which 
take  effect  by  conditional  limitation,  are  to  commence  in  possession 
independently  of  the  regular  and  proper  determination  of  the  pre- 
ceding estate,  and  in  abridgment  and  derogation  of  that  estate ;  and 
these  irregular  gifts  can  be  limited  only  in  wills  or  conveyances  to 
uses,  or  on  trusts  by  conditional  limitations,  as  distinguished  from 
those  limitations  on  a  contingency,  which  give  estates  falling  under 
the  denomination  and  description  of  remainders. 

These  conditional  limitations,  when  made  by  will,  are  termed 
executory  devises^  and  are  tb  be  referred  to  the  learning  on  that 
subject ;  and  when  contained  in  conveyances  to  uses,  they  assume 
the  name  of  springing  or  shifting  uses. 

Conditional  limitations,  in  a  more  general  sense,  comprehend 
the  learning  on  contingent  reniainders. 

In  this  Essay,  remainders  of  this  description  will  be  considered 
as  havine  effect  by  limitations  on  a  contingency. 

The  observations  already  made,  are  not  offered  with  an  inten- 
tion to  deny  that  one  limitation  may  not  substitute  an  estate  in  the 

place  of  another,  and  still  give  a  remainder. 
[*94]        The  only  instance  of  a  conditional  limitation  *at  the 
common  law,  as  distinguished  from  contingent  remainders^ 

(u)  Fearne,  by  Mr.  Butler,  271 ;  Dr.  BvM*t  rase,  10  Rep.  41 ;  1  Inst  118  b. 
(z)  Com.  n'lg.  U»et,  L.  4;  Feame,  11.  390;  Butler  on  1  Inst.  271;  Cancardine 
and  Carwardinet  Feame,  Mr.  Butler's  ed.  388. 
(y)  Feame,  11. 17. 103.  187. 
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is  the  case  of  a  grant  in  fte^  on  condition,  in  enlai^ement  of  an 
estate  for  years,  (z) 

It  is  clear,  that  even  at  the  common  law,  one  fee  may  be  substi- 
tuted in  the  place  of  another  fee  ;  but  then  these  fees  must  be  pre- 
ceded by  a  prior  particular  estate ;  and  the  latter  gift  can  be  ^iod^ 
and  give  a  vested  interest  only  in  the  event  that  the  fee  first  limited 
should  not  vest  in  interest. (a) 

Cross  remainders  are  of  a  complex  nature,  and  of  them  a  defini- 
tion is  now  to  be  attempted.  Remainders  of  this  sort  have  this 
denomination,  when  several  farms  or  parcels  of  land,  or  several 
parts  of  the  same  farm  or  parcel  of  land,  are  conveyed  to  several 
persons^  and  these  seyeral  persons  are,  by  the  form  of  the  limita- 
tion, to  have  the  farm,  parcel,  or  part  of  each  other,  when  their 
respective  estates  in  their  respective  farms  or  parts  shall  determine. 
These  remainders  are  common  to,  and  may  be  raised  effectually 
under  deeds  at  the  common  law,  limitations  of  use,  and  limitations 
by  devise.  In  deeds  they  cannot  arise  without  express  limitation, 
at  least  without  words  clearly  expressing  an  intention  to  give  re- 
mainders of  this  sort.  In  wills  they  frequently  arise  by 
implication  ;  and  in  distinguishing  the  instances  in  *  which  [*95] 
they  may  and  may  not  arise,  great  skill  and  nicety  are 
required. 

And  since  questions  of  this  sort  generally  and  for  the  most  part 
are  applicable  to  gifts  of  estates  tail,  the  learning  on  those  remain- 
ders will  be  introduced  into  the  chapter  treating  of  these  estates. 
The  present  purpose  will  be  answered  by  defining  these  remain- 
ders, and  showing  their  nature,  their  qualities,  and  extent. 

It  is  not  necessary  that  the  parties  should,  in  the  first  instance, 
take  by  way  of  remainder. 

It  frequently  happens  that  they  take  under  limitations,  which, 
as  to  their  original  shares,  confer  a  right  of  immediate  possession. 

The  doctrine  of  cross  remainders  is  always  applied  to  estates 
which  are  to  take  place  in  the  share  or  parcel  of  land  of  each  per-  . 
son,  on  the  determination  of  his  estate  in  that  share  or  parcel  of 
land.  The  denomination  does  not  apply  to  the  estates  which  the 
parties  take  in  the  original  shares  under  the  first  gift  or  limitation 
to  them. 

Cross  remainders  must  be  deRned,^r^/,  as  between  two  persons, 
and,  secondly^  as  between  three  or  more  persons  ;  for  no  definition 
of  cross  remainders,  as  between  two  persons,  would  be  su£Bciently 
extensive  to  show  the  nature  of  these  remainders  as  between  three 
or  more  persons. 

Cross  remainders,  between  two  persons,  are  a  remainder 
limited  to  each  df  two  persons,  in  *lands,  or  the  parts  of  [*96] ' 
lands,  previously  limited  to  the  other  of  them. 

Cross  remainders,  as  between  three  or  more  persons,  are  several 

(s)  1  Inst.  216  a. 

(a)  Loddinglon  and  £tme,  1  Lord  Raym.  208. 


96  CROSS  REMAINDERS. 

remainders  limited  to  eacK  of  three  or  more  persons,  in  lands,  or 
the  parts  of  lands,  previously  limited  to  ^ch  of  them,  and  ope- 
rating by  way  of  successive  accumulated  remainders  on  the  several 
aliquot  parts,  which  each  takes  in  the  shares  of  the  others  ;  so  that, 
in  the  first  place,  or  by  way  of  immediate  estate,  each  person  is  to 
have  a  parcel  of  land,  or  a  part  of  a  parcel  of  land,  and  the  others, 
as  tenants  in  common,  are  to  have  an  estate  in  remainder  in  the 
lands  or  part  of  this  person ;  and  the  persons  taking  each  part  un- 
der each  successive  gift  of  remainders,  are  to  have  remainders,  in 
like  manner,  in  the  part  limited  (o  each  other,  till  every  subdi- 
vided part  is  divisible  between  two  persons  only ;  and  then  each 
of  these  persons  is  to  have  a  remainder  in  tbe  share  of  the  other ; 
so  that,  ultimately,  by  small  undivided  parts,  the  entirety  of  the 
lands  may  centre  in  one  person.  Jhese  remainders  place  the  par- 
ties in  the  like  situation  as  coparceners,  inheritable  to  each  other  : 
observe  this  difference,  however ;  as  many  parties  as  there  are, 
according  to  the  number  of  the  persons  taking  under  cross  remain- 
ders, so  many  successive  interests,  either  vested  or  contingent^ 

there  will  be  in  every  part.  The  consequence  is,  that  i£ji 
[*97]   and  B  "^are  tenants  in  common,  with  cross  remainders,  each 

of  them  has  an  estate  in  the  part  of  the  other ;  and  in  each 
part  there  are  two  estates  ;  one  limited  to  the  person  taking  origi- 
nally, the  other  to  the  person  taking  by  way  of  remainder. 

So  if  three  persons  are  tenants  in  common,  with  cross  remain- 
ders between  them,  there  will  be  three  distinct  and  successive  es- 
tates, in  different  degrees,  in  each  part;  and  the  second  estate, 
being  the  first  remainder  in  that  part,  will  limit  that  part  between 
those  two  persons  who  do  not  take  any  interest  in  the  original 
share  of  that  part ;  and  these  two  persons  will  take  as  tenants  in 
common,  and  a  remainder  be  limited  to  each  of  them  in  the  share 
of  the  other.  When,  more  than  three  persons  are  tenants  in  com- 
mon, with  cross  remainders  between  them,  there  will  be  an  in- 
creased number  of  remainders  ;  adding  one  remote  or  successive 
remainder,  in  every  part,  and  in  every  degree,  for  each  distinct 
person  ;  and  every  remainder,  in  each  part,  will  exclude  the  per- 
son who  takes  under  the  limitation  or  gift  of  any  prior  estate  in 
that  part ;  or  in  the  original  share  of  which  this  particular  part  is 
a  subdivided  pottion. 

The  subdivision  is  originally  by  parts ;  so  that  each  person  taking 
under  oross  remainders  has  an  estate  in  each  'part;  and  the  owner 
of  every  other  part  takes  a  remainder  in  the  share  or  respective 

shares  of  the  other  or  others  of  the  donees. 
[*98]       *The  right  of  possession  under  cross  remainders,  may  be 

assimilated  to  the  order  of  succession  between  coparceners* 
In  tbe  mode  in  which  they  become  entitled  to  the  possession,  and 
the  proportions  in  which  they  take,  there  is  a  very  near  and  stri- 
king analogy.  In  point  of  estate  and  interest,  there  is  not  any  re- 
seniblance  whatever.  Every  person  whose  title  is  to  commence 
by  descent,  has  a  mere  expectancy,  a  right  or  chance  of  successions 
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■depending  on  the  death  of  his  ancestor,  and  subject  to  the  power  ot 
Alienation  by  that  ancestor!  Under  cross  remainders,  each  person 
takes  an  estate  in  his  own  right ;  so  that  he  has  an  estate  in  every 
part  of  the  land  at  the  same  time,  by  parts.  In  some  parts  he  may 
hare  an  estate  in  possession ;  in  other  parts,  one  estate  by  way  of 
immediate  remainder ;  and  in  other  parts,  one  estate,  or  several 
estates,  by  way  of  more  remote  remainder :  and,  ultimately,  he 
may  beeolne  entitled  to  the  entirety  in  possession.  But  then  his 
right  will  be  by  different  degrees  of  possession,  and  under  different 
estates  in  every  part 

Generally  speaking,  the  entirety  is,  in  the  first  place,  divided 
into  equal  shares ;  corresponding  to  the  number  of  persons  who  are 
to  take  these  shares ;  and  on  the  determination  of  the  estate  of 
each  person,  the  others  are  to  take  the  part  of  that  person  between 
them,  as  tenants  in  common,  by  way  of  remainder.  Thus 
the  lands  are,  as  between  these  remainder- men,  *divfded  [^99] 
into  one  9hare  less  than  the  original  shares  of  all  the  parties. 

On  the  determination  of  the  estate  of  each  remainder-man,  the 
part  of  that  person  is  to  be  divided  between  the  other  donees,  by 
way  of  remainder ;  so  that  the  shares  in  that  part,  under  this  re- 
mainder, will  be  reduced  in  number;  and  so  on,  as  to  the  part  of 
each  person,  under  each  successive  remainder,  till  the  entirety  of 
each  original  share  shall,  by  parts,  have  been  limited  to  each  person, 
and  consequently,  by  parts,  the  entirety  may  vest  in  possession  in 
one  individual. 

Cross  remainders,  as  between  four  persons,  do,  with  a  view  to 
each  part,  become,  in  the  first  line  of  remainders,  as  cross  re- 
mainders between  three  persons ;  and  in  the  next  line,  as  cross  re-^ 
mainders  between  two  persons. 

When  the  remainders  are  limited  as  between  more  than  four 
persons,  then  on  each  successive  limitation  of  remainders  in  each 
part,  the  remainder  in  that  part  will  experience  a  similar  reduction ; 
and  on  every  more  remote  and  successive  line,  the  remainders  in 
each  part  must  be  considered  as  crossed  between  one  person  less 
than  the  number  of  persons  in  the  former  line  of  remainders  in  that 
part    ' 

The  reason  of  this  reduction  is,  that  each,  successive  remainder 
is  introduced  in  place  of  the  estate  of  aiiother  person  ;  and  is 
a  provision  for  the  determination  of  that  estate,  *and  ma-   [*100] 
king  it  necessary  that  the  estate  of  that  person  should  be 
determined  before  the  next  remainder  limited  in  that  part  should^ 
as  far  as  respects  the  possession,  come  into  its  place. 

To  elucidate  these  observations,  and  apply  them  first  to  cross 
remainders  between  two  persons. 

On  cross  remainders  between  two  persons,  either  separate  par- 
eels  of  land  or  undivided  parts  of  the  same  land,  are  limited  to  them 
with  this  provision,  resulting,  as  a  consequence  of  law,  on  the  de- 
clared, or,  in  wills,  the  presumable  intention  of  the  settlor,  that 
each  taker  shall  have  the  lands,  or  the  part,  of  the  other  of  them, 
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when  the  estate  of  that  person  shall  determine.  And  as  each  per-' 
son  has  a  remainder  in  the  lands,  or  part,  of  the  other  of  thejn, 
these  estates  are  called  cross  remainders. 

It  is  dijBGicult  to  represent  the  situation  of  those  persons  who  have 
these  remainders,  by  lines  or  any  symbolical  figures.  It  is  still 
more  difficult  to  define  remainders  of  this  description*  They  are 
to  be  described  rather  than  defined.  The  descriptions  now  giyen, 
are  as  accurate  as  the  Author  of  this  Treatise  could  make  them. 
He  is  sensible,  however,  that,  of  themselves,  they  will  convey  a 
very  imperfect  idea  of  the  remainders  intended  to  be  described. 

The  most  satisfactory  manner  in  which  the  estates,  and 
["^101]   the  situation  of  the  tenants  of  these  ^remainders,  can  be 
exhibited,  is  by  a  short  abstract ;  showing  the  order  in 
which  the  remainders  are  placed. 

Suppose  Ji  and  B  to  be  tenants  in  common,  with  cross  remain- 
ders between  them ;  in  point  of  efifect,  the  lands  will  stand  limited 
in  this  mannoi' : 


As  to  one  noiety : 

To  df  for  life,  or  in  tail. 

Remainder  to  B  for  life,  or  in  tail. 


As  to  the  other  moiety  : 
To  B  for  life,  or  in  fail. 
Remainder  to  A  for  life,  or  in  tail. 


When  three  persons  (for  instance,  «/f,  J3,  and  C)  arc  tenants  in 
common,  with  cross  remainders  between  them,  then  the  order  of 
limitation  will  be  in  this  form  : 


As  to  on*  third  part : 
To  A  for  life,  or  in  tail. 
Remainder  to  B  and  C,  as 
tenants   in  commojii  for 
life,  or  in  tail. 


As  to  another  third  part : 
To  B  for  life,  or  in  tail. 

Remainder  to  A  and  C,  as 
tenants  in 
life,  or  in  tail. 


common,  for 


As  to  the  oiher  third  part : 
To  C  for  life,  or  in  fail. 

Remainder  to  A  and  B^  as 
tenants  in  common,  for 
life,  or  in  tail. 


Sometimes,  indeed  generally,  remainders  are  superadded  on 
these  cross  remainders,  so  as  to  cross  the  remainders  between  the 
several  persons  taking  as  tenants  in  common,  and  make  the  aliquot 
parts  which  they  take  under  each  limitation  of  cross  remainders, 
the  subject  of  another  line  of  remainders ;  by  these  means 
[*102]  extending  the  right  of  each  tenant  to  the  share  *of  his  con>* 
panion  in  the  tenancy.  Tiie  descriptions  attempted  to  be 
given  of  cross  remainders  between  three  or  more  persons,  is  in- 
tended to  represent  this  accumulation  of  remainders. 

When  the  remainders  are  limited  in  this  manner,  then  as  to  the 
part  taken  under  each  successive  remainder,  other  remainders  are 
superadded,  and  limited  crosswise,  to  the  different  persons :  thus, 
in  the  instance  of  cross  remainders  between  three  persons,  the  finst 
remainder  divides  the  share  of  Ji  between  B  and  C,  as  tenants  in 
common  ;  the  next  remainder  limits  cross  remainders  of  the  share 
oi  •^  as  between  B  and  C ;  the  same  distribution  of  shares  takes 
place  between  ^  and  C  in* the  share  of  .8,  and  between  Ji  and  S 
in  the  share  of  C     Thiis,  as  to  the  third  part  oi%^i 

Ji  is  tenant  for  life,  or  in  tail :  B  and  C  are  remainder-men,  as 
tenants  in  common  for  life,  or  in  tail ;  with  remainder  as  to  the 
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Mth  part  of  S  to  C,  and  with  the  like  remainder  as  to  the  sixth 
part  of  C  to  B. 

When  these  remainders  are  (Crossed  between  more  than  three 
persons,  with  the  intention  that  the  entire  property  may  finally  be 
enjoyed  by  one  person,  then  the  remainders  are  multiplied  ;  and 
one  estate  in  every  subdivided  part  must  be  added  for  each  dis- 
tinct person ;  thus  the  original  shiires  will,  in  point  of  number,  be 
equal  to  the  number  of  persons  taking  these  shares ;  and 
OD  the  first  limitation  of  remainders,  *that  part  will  be  [*103] 
distributed  into  subdivided  parts  among  the  owners  of  the 
other  shares;  and  on  each  successive  remainder,  the  parts  will  be 
multiplied  into  aliquot  parts,  by  dividing  each  aliquot  part  among 
tiiose  who  are  to  take  the  same  as  tenants  in  common. 

In  these  cases,  the  limitations,  or  the  law  in  its  application  of 
them,  runs  successive  changes  of  estates  in  remainder  in  each  part, 
from  one  person  to  another,  as  long  as  there  are  two  or  more  per- 
sons to  divide  any  and  every  part  between  them.  By  these  means, 
the  parts,  and  subdivided  parts,  will  be  increased  by  a  multiplied 
progression. 

As  between  two  donees,  the  parts  are. 

Half Half. 

And  they  will  not  experience  any  greater  subdivision. 

As  between  throe  donees,  the  parts  are, 


1 

s 

1 
3 

1 
3 

6        6 

6        6. 

And  each  third  part  will  be  subject  to  the  like  subdivision. 

*As  between  four  donees,  the  parts  are,  [*104] 


I  I  I 

4  4  4 


4 


12         12         12 
24:        24. 
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And  each  fourth  part,  and  every  twelfth  part,  must  be  subdi- 
vided in  like  manner  as  the  first  fourth  and  first  twelfth  parts  re* 
spectively. 

It  follows,  when  there  are  cross  remainders  between  two  per- 
sons, each  may  have  the  entirety  by  moieties ;  one  moiety  by  the 
original  gift,  and  the  other  moiety  under  the  remainders. 

And  when  there  are  three  cross  remainders,  and  these  remain- 
ders  are  continually  crossed,  then  each  donee  will  have  the  whole ; 
and  he  will  take  the  same  by  parts,  of  different  proportions.  For 
instance,  Jiy  the  owner  of  the  first  share,  will  have  one  third  part 
by  original  gift ;  two  sixth  parts  by  the  first  remainder,  being  one 
half  of  the  share  of  the  remainder  to  B,  and  one  half  of  the  share 
of  the  remainder  to  C ;  and  under  the  second  remainder  be  will 
have  two  further  sixth  parts ;  making,  by  different  parts,  the  en- 
tirety of  the  whole.  These  parts,  however,  are  ti^en  with  an 
ownership,  conferring  a  right  of  possession,  at  different  times ; 
and  each  person  takes  an  estate  in  each  subdivided  part,  what- 
ever the  number  of  subdivisions  may  be.  This  is  also  the  case 
as  to  each  original  donee,  with  a  view  to  the  several  shares  of 

all  his  T^mpanions  in  the  tenancy. 
[*105]       *To  elucidate  these  observations  still  further,  they  shall 
be  applied  to  cross  remainders  between  four  persons. 

Thus,  suppose  four  persons  to  take  as  tenants  in  common,  with 
cross  remainders  between  them,  and  w?  to  be  one  of  the  donees ; 
he  will  be  entitled  to  the  several  aliquot  parts  noticed  by  the  iium<» 
ber  to  which  the  letter  Jl  is  prefixed :  thus, 
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*So  that  Ay  as  tenant  in  common,  does,  in  the  first  degree^ 
take  one  fourth,  or  a  quarter  part.  In  the'first  line  of  remain- 
ders, by  distinct  parts,  and  for  a  distinct  estate  in  each  part,  he 
takes  three  twelfth  parts,  being  another  fourth  part.  In  the 
second  line  of  remainders,  he  takes  six  twenty-fourth  parts,  be- 
ing another  fourth  part ;  and  in  the  last  line  he  takes  six  twenty- 
fourth  parts,  being  the  remaining  fourth  part:  and  his  title  to  the 
entirety  is  by  sixteen  different  shares,  and  one  estate  in  each  of 
these  parts.  The  multiplication  of  shares  will  increase  according 
to  the  number  of  persons  between  whom  the  cross  remainders  are 
first  limited  ;  increasing  the  shares  in  a  certain  ratio,  by  the  rules 
of  compound  multiplication,  or  rules  bearing  some  analogy  to  that 
mode  of  computation. 

The  observation  arising  from  this  table  of  cross  remainders,  is, 
that  in  every  line  of  remainders  •^  does,  in  the  successive  remain- 
ders, severally  answering  to  each  line,  take  several  parts,  equal  in 
the  whole  to  his  original  aliquot  part.  The  same  observation  ap- 
plies  to  By  C,  and  D  respectively. 

Thus,  under  the  first  line  of  remainders,  operating  on  the  ori- 
ginal shares  of  B^  C,  and  Z>,  A  has  three  twelfths,  or  one  fourth 
part ;  in  the  second  line  of  remainders  he  has  six  twenty-fourth 
parts,  being  three  twelfth  parts,  or  another  fourth  part ;  and 
[•108]  under  the  third  line  of  *remainders  he  has  six  other  twenty- 
fourth  parts,  being  the  remaining  fourth  part. 
Tom  these  deductions  it  appears,  that  cross  remainders  are 
most  accurately  represented  by  lines,  or  degrees  of  possession  ; 
and  that  the  aliquot  parts  of  each  person,  in  each  line,  are  always 
equal,  and  no  more  than  equal,  to  his  original  share.  It  is  also 
observable,  that  the  number  of  aliquot  parts  in  each  line  will  vary- 
according  to  the  number  of  persons  who  take  shares  in  the  entire- 
ty ;  and  that  in  the  last  line  of  remainders,  and  also  in  the  last  line 
except  one,  the  parts  will  be  the  same  in  number ;  because,  in  the 
last  line  of  remainders,  the  limitation  of  each  part  is,  in  fact,  a 
limitation  of  cross  remainders  as  between  two  persons  ;  and  the 
last  line  only  changes  the  part  between  these  two  persons  on  the 
determination  of  the  estate  of  each  other. 

On  the  table  of  cross  remainders  it  is  observable,  with  reference 
to  the  possession,  that  as  between  two  persons,  one  of  them  has  at 
first  half,  and  eventually  he  may  have  the  whole.  One  of  three 
persons  hiais  at  first  one  third  part ;  afterwards  he  may  have  a  moie- 
ty, or  half;  and  finally,  the  whole.  One  of  four  has  at  first  one 
fourth  part ;  2dly,  he  may  have  a  third  ;  8dly,  he  may  have  one 
xnoiety,  or  half  part;  and  finally,  he  may  have  the  whole,  or,  in 
other  terms,  the  entirety.  And  so  on  in  like  manner  in 
[*109]  each  gradation  of  numbers,  reducing  the  ^original  share 
according  to  the  higher  denomination,  and  adding  one  as 
the  estate  of  each  donee  determines. 

The  utility  of  considering  and  defining  remainders  of  this  de- 
scription may  be  easily  proved ;  since,  from  the  nature  of  cross 
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remainders,  practical  conclusions,  of  very  material  consequence,  are 
to  be  drawn.  The  opinion  to  be  formed  on  the  power  of  alienation, 
and  also  on  the  operation  of  an  assurance,  will  frequently  depend 
on  a  perfect  solution,  and  consequently,  knowledge  of  the  nature 
of  these  remainders.  Under  cross  remainders,  each  person  has  an 
estate  extending  in  difierent  lines,  and  with  different  degrees  of 
right  to  the  possession,  to  every  part  of  the  lands  which  are  the 
subject  of  these  remainders  ;  consequently,  he  has  a  power  of  alien- 
ation, over  every  part  of  the  land,  according  to  the  nature  of  his 
estate,  and  the  extent  and  relative  degree  of  his  ownership,  in  each 
particular  part. 

In  each  part  he  has  only  one  estate^  ^nd  that  estate  is  either  in 
possession  or  remainder ;  and  as  to  his  estates  in  remainder,  he  has 
a  remainder  in  a  more  immediate,  or  more  remote,  degree,  accord- 
ing to  the  order  and  place  in  which  that  estate  stands  in  the  table 
of  cross  remainders.     He  has  not  two  estates  in  any  one  part  of 
the  land.     It  follows,  that  whether  he  levies  a  fine  or  makes  a 
conveyance  of  the  entirety  of  the  land,  that  fine  or  conveyance 
will  extend  to  his  estate  in  e^^ch  particular  part ;  and  it  also         i 
follows,  *that  the  estate  of  every  tenant  in  possession,  hold-   ['^llO] 
ing  under  a  limitation  with  subsisting  cross  remainders, 
is  succeeded  by  a  remainder  or  remainders  over  in  favor  of  other 
persons. 

A  consequence  flowing  from  these  deductions  is,  that  a  tenant 
in  tail  with  cross  remainders  cannot  of  himself,  without  the  con- 
currence of  those  in  remainder,  make  a  good  title  to  the  particular 
part  of  which  he  has  the  freehold  in  possession,  by  any  other 
means  than  suffering  a  common  recovery  of  that  part. 

A  fine,  feoffment,  or  other  like  conveyance  of  that  particular 
part  of  the  lands,  would  pass  a  fee,  determinable  on  the  failure  of 
the  issue  inheritable  under  the  intail.  It  would  not  alien  the  estate 
of  the  persons  in  remainder.  To  overreach  and  bar  their  estate  in 
this  part,  and  exclude  their  title,  a  common  recovery  is  absolutely 
necessary.     This  is  a  point  deserving  attention  in  practice. 

To  simplify  the  case  as  much  as  possible,  and  to  show  the  appli- 
cation of  ^these  observations,  let  it  be  supposed  that  Ji  and  B  are 
tenants  in  tail,  with  cross  remainders  between  them,  and  that  one 
of  these  persons  wishes  to  seller  acquire  the  fee-simple  of  his  moie- 
ty. To  do  this  effectually,  he,  acting  alone,  must  suffer  a  reco- 
very. That  assurance  would  bar  the  remainder  existing  in  his 
moiety ;  but  a  fine,  or  conveyance  by  feoffment,  lease  and  release, 
ire.  would  merely  pass  the  time  of  his  own  estate  ;  and, 
after  his  death,  and  failure  of  issue,  tjie  person  ''entitled  to  [*111] 
this  moiety,  under  the  limitation  of  cross  remainders, 
might  by  entry,  (unless  the  remainder  was  discontinued,  and,  if  dis- 
continued, then  by  action)  recover  this  moiety.  In  this  particular, 
the  difference  between  cross  remainders,  and  a  limitation  to  two 
persons  as  tenants  in  tail,  with  remainder  or  reversion  to  them  in 
fee^  is  deserving  of  attention.     In  the  former  case,  each  person  has 


Ill  0!f  CftOSS   KEMAINDEKS* 

ijmt  estate  in  different  parts,  and  a  power  of  alienation  over  eaeli 
of  these  parts,  aecording  to  the  order,  nature,  and  situation  of  hi4 
estate  in  that  part  In  the  other  case,  .each  person  has  two  estate! 
in  the  «ame  identical  party  and  no  estate  whatever  in  the  other 
-part ;  and  for  this  reason,  no  power  of  alienation  over  that  part(&) 

A  consequence,  however,  of  his  having  several  estates  in  the 
same  part,  is,  that  a  fine  levied  of  his  moiety,  if  with  proelamationSy 
will  complete  the  title  to  the  fee-simple  of  that  moiety ;  because 
the  fine  will  take  from  the  estate*tail  the  privilege  of  the  issue  uih 
der  the  statute  dk  donis;  and  then  the  time  of  the  estate-tail  in  thi& 
moiety  will  merge  in  the  reversion  or  remainder  in/ee  of  the  sanu 
moiety.  But,  as  will  afterwards  be  noticed,  a  fine  is  even  in  this 
case  an  ineligible,  and  sometimes  an  improper,  assurance,  since  it 
may  accelerate  charges  on  the  reversion,  and  subject  the  owner  to 
incumbrances,  which  he  might  have  avoided  by  suffering  a  com- 
mon recovery,  (c) 
[*112]  *These  observations  may  be  illustrated,  and  their  apfdi-* 
cation  rendered  more  obvious,  by  opposite  examples. 

Assume  then  the  facts,  that  «tf,  J?,  and  C  are  tenants  in  tail,  with 
cross  remainders  in  tail  between  them,  with  reversion  in  fee  to 
them :  a  fine  by  them  jointly  of  all  the  land  would  effectually  e:&- 
tiuguish  their  several  estates-tail  in  possession  and  remainder,  and 
pass  the  ownership  under  the  estates-tail  and  the  reversion  in  fee  ; 
for  as  the  fine  of  each  person  extends  over  all  the  land,  it  will  bar 
his  estate  in  every  part.  By  these  means,  cmteris parifmSy  a  good 
title  would  be  made  to  the  entirety  of  the  lands  in  fee-simple. 

So  if  each  of  them,  separately,  levied  a  fine  of  the  entirety  of  the 
land  to  the  same  person,  that  fine  would  complete  the  title ;  be* 
cause  each  person  would  give  his  estate-tail  in  possession  in  a  third 
part,  and  also  his  estates-tail  in  the  first  and  second  line  of  remain- 
ders of  the  other  two  third  parts,  and  also  his  reversion  in  fee  in 
his  original  third  part :  but  admit  that  each  tenant  in  tail  should 
levy  a  fine  of  the  entirety  to  a  distinct  person  ;  that  fine  would 
operate  on  the  estate-tail  and  reversion  of  the  conusor  of  the  fine 
in  his  particular  share  ;  but  it 'would  not  bar,  exclude,  or  defeat  the 
two  lines  of  remainders  in  that  share ;  and  consequently,  after  4i 
failure  of  issue  of  the  conusor  in  any  one  of  the  fines,  the  others, 
or  their  issue  or  alienee,  entitled  under  the  cross  remainders,  might 
by  their  entry,  if  there  was  not  any  discontinuance  (and, 
[*lld]  in  case  *of  a  discontinuance,  by  their  action),  recover  this 
share  of  the  lands,  and  would  become  tenants  in  tail  of  the 
same  share ;  and  if  each  should  levy  a  fine,  or  suffer  a  recovery  of 
the  original  and  particular  jhare  of  which  he  is  tenant  in  tail  ^n 
possession,  he  would  not  even  exclude  himself  or  his  issue  from  the 
estates  in  the  other  parts  which  he 'has  by  way  oi  remainder. 

From  the  same  principles  it  follows,  that  if  two  of  these  three 

(h)  Church  t.  Edwardi,  2  Bro.  C.  C.  180 ;  3  Conrey.  91. 
<c)  1  CoiiTey.54. 
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tenants  in  tail  should  saBer  a  common  recovery  of  their  two  third 
parts,  and  the  other  tenant  should  levy  a  fine  of  his  third  part,  the 
title  would  be  open  to  the  objection  that  those  donees  who  suflfered 
the  recovery  still  had  a  remainder  in  the  share  of  the  person  who 
kvied  the  fine ;  because  that  fine  does  not  operate  with  efi*ect,  to 
bar  these  remainders.  It  also  follows,  that  tlie  recoveries  being  a 
bir  of  all  remainders  in  the  two  third  parts  of  which  they  are  suf- 
fered, the  third  tenant  in  tail  and  his  issue  have  not  any  existing 
tide  in  these  two  parts. 

Suppose  one  of  several  tenants  in  tail,  with  cross  remainders,  to 
be  desirous  of  selling  his  estate  throughout  the  different  parts  of  the 
lands  ;  and  let  it  be  considered  what  is  the  proper  mode  of  assu« 
tiDce  for  transferring  these  estates. 

Of  that  part  of  which  he  is  tenant  in  tail  in  possession  he  may 
suffer  a  common  recovery ;  and  that  recovery  will  be  ef- 
fectual to  bar  all  the  *remainders  in  the  share  of  which  he  [*1 143 
is  seised  in  this  manner.  A  complete  title,  therefore,  may 
be  made  to  this  part  of  the  land.  The  remaining  parts  of  the  land 
are  held  for  estates  by  way  of  remote  remainder.  Of  these  parts 
he  alone  cannot  suffer  a  recovery,  which  will  be  good  even  against 
his  own  issue,  much  less  against  those  in  remainder ;  for  as  the 
freehold  of  these  shares  is  not  in  his  power,  his  recovery  would  be 
defective  for  want  of  a  good  tenant  to  the  writ  of  entry.  By  a  fine 
with  proclamations,  he  may  dock  his  estate-tail  in  the  shares  of  his 
companions,  and  convey  to  a  purchaser  that  degree  of  interest 
which  he  has  in  those  shares;  namely,  an  estate  to  continue  as  long 
as  there  shall  be  issue  inheritable  under  the  estate-tail.  The  own- 
ership under  that  conveyance  will  be  liable  to  be  defeated  by  the 
alienation  of  the  other  tenants  in  tail,  by  their  suffering  a  common 
recovery :  and  these  observations  will  show,  that  in  a  case  with 
these  circumstances,  a  purchaser  cannot  rely  either  on  a  fine  of  ther 
whole,  or  a  common  recovery  of  the  whole. 

He  ought  to  require  a  recovery  of  those  parts  of  which  the  te- 
nant in  tail  is  seised  in  possession,  and  a  fine  with  proclamations  of 
those  parts  of  which  he  is  seised  by  way  of  remainder,  and  also  a 
covenant  to  suffer  a  common  recovery  when  the  estate-tail  of  these 
parts  shall  fall  into  his  possession.  In  these  cases  it  is  taken  for 
granted,  that  the  other  tenants  in  tail  would  not  concur  in 
the  alienation.  When  their  ^concurrence  can  be  obtained,  *[115] 
a  common  recovery,  duly  suffered  ;  or,  admitting  them  to 
have  the  immediate  reversion,  or  remainder  expectant  on  their 
estates-tail,  a  fine  with  proclamations,  duly  levied  by  all  of  them, 
would  complete  the  title  to  the  fee-simple. 

On  the  modes  of  alienation  by  a  tenant  in  tail,  and  on  the  effect 
of  the  assurances  made  by  them,  some  practical  observations  will 
he  offered  in  the  chapter  on  Estates  Tail. 

A  reversion,  and  even  a  reversion  after  an  estate-tail,  is  an  es- . 
tate.  It  must  be  preceded  only  by  particular  estates  derived  out  of 
an  interest  of  larger  extent;  and  the  particular  estates  must  leave 
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some  portian  of  time,  as  aa  ownership,  in  the  grantor.  Asi  ofteD^ 
as  a  disposition  of  the  fee  is  made,  by  a  conveyance  at  the  common 
laWf  and  by  the  limitation  of  the  legal  estate,  either  absolutely  of 
on  a  contingency y  (so  as  in  the  latter  case  the  limitation  may  be 
good  in  events)  there  is  not  any  reversion  in  the  person  from  whom 
the  grant  proceeds*  The  grantor  has  merely  ih%  poMibility  qf  the 
reversionyand  not  any  right  of  immediate  ownership.  Thus  stands 
the  lavv,  as  the  author  of  this  Essay  understands  it ;  but  Mr. 
Feame^  in  the  last  edition  of  his  Essay  on  Contingent  Remain' 
dersy  contends  that  the  owner  of  the  fee,  who  limits  that  estate  in 
contingency,  has  the  reversion  till  the  contingency  arises.     But, 

notwilhstamling  the  arguments  urged  by  that  very  able 
[*I16]    writer  in  support  of  his  observations,  there  *seem  to  be 

very  strong  grounds  to  incline  to  the  opinion  entertained 
by  former  writers^  that  the  fee  is  completely  in  abeyance.{d)  And 
the  grantor  has  that  possibility  only  in  those  cases  in  which  the  fee 
i^  in  contingency  f  or  is  for  a  qualified  or  determinable  estate,  «iid 
while  the  interest  continues  contingent y  quaKfiedy  or  determina* 
ble,{e\  As  soon  as  the  estate  becomes  absolutely  vested,  and  ia^ 
neither  determinable  or  qualified,  but  iaa/itireand  simple  fee^ 
vested  in  interest,  this  possibility  ceases^ 

•  Also,  when  under  a  limitation  of  a  contingent  fee,  it  becomes  im^ 
vossible  that  the  estate  should  vest  in  interest ;  or,  when  under  » 
J  imitation  of  a  qualified  or  determinable  fee,  the  estate  shall  de^ 
terminCy  the  person  by  whom  the  conveyance  was  made,  will  have 
the  estate  of  the  reversion,  or  as  circumstances  may  require,  the 
actual  possession. 

On  conveyances  to  uses  and  devises,  in  one  case,  the  person  who- 

makes  the  conveyance  to  uses,  and  in  the  other  instance,  the  per- 

.son  who  is  the  testator's  heir  at  law,  will  have  an  estate  in  reversion 

till  Ihe/ecy  w/ien  limited  in  contingency y  shall  vest  in  in- 

tercst.(/) 
[*117]       *When,  on  a  conveyance  in  fee  to  uses,  the  use  of  the 

fee  or  ultimate  estate  is  not  Unfiled  so  as  to  be  vested  in 
interest ;  or  is  H  mited  to  the  right  heirs  of  the  person  who  conveys 
the  estate  to  serve  the  uses,  it  is  said,  albeit  he  departs  with  the  whole 
estate,  he  hath  a  reversion.  It  certainly  would  be  more  accurate,  and 
more  con  espondent  with  the  common  law,  to  say  he  hath  an  estate 
in  the  nature  and  with  the  qualities  of  a  reversion.  This  learning 
depends  on  the  practice  of  courts  of  equity  respecting  uses  in  their 
fiduciary  state;  and  Lord  Kenyon^s  decision  in  Croupe  v.  Bald- 
tverCy  oiled  in  a  subsequent  page,  may  with  great  propriety  be 


(d)  2  Abstrncts,  p.  100. 

(r)  2  Bl.  Com.  107 ;  Perk.  $  87 ;  1  Lord  Raym.  326 ;  1  Inst.  342 ;  Litt.  §  646,. 
647  ;  Lane  v.  Hill,  Godb.  368. 

(/)  As  to  conveyances  to  n?«8,  Darit  t.  Speed,  Carth.  262^1  Vin.  Abr.  206.  pi. 
10;  Took  V.  Glascock,  Sannd.  260;  Fenwick  v.  MUfard,  1  Leon.  182:  £arl  Bcdford'0 
case,  Poph.3.  M  to  devises,  Carter  r.  BamardUlon,  1  P.  W.  506;  1  Vin.  Abr.  106, 
pi.  16;  Hunt  ▼.  mndieUea,  2  Burr.  879;  1  Black.  Rep.  187.  As  to  copyhold*,  6 
Vin.  197. 
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ibrred  to  this  principle.     And  the  same  learning  is  elucidated  and 
fully  explained  in  •dbboi  y.  BuTion^{ff)  by  Ch.  2V«w. 

In  short,  by  means  of  the  limitation  to  the  use  of  the  right  heirs 
of  the  grantor,  or  under  the  estate  which  he  takes  by  resulting  use, 
be  bath  a  new  estate^  with  all  the  qualities,  for  the  purposes  of  de* 
seent,  of  the  old  dominion  or  use.  This  is  the  sound  distinction ; 
it  is  founded  on  the  rules  of  equity,  as  they  existed  antecedent  to 
the  statute  for  transferring  uses  into  possession,  and  were  incorpo- 
rated into  the  law  by  the  provisions  of  that  statute,  ^^hen  the  sta- 
tute gave  to  estates,  arising.from  uses  changed  into  estates,  the  like 
qualities  as  were  annexed  to  the  use  in  its  fiduciary  state. 

It  is  of  the  utmost  importance  to  treasure  in  *the  mind  *[118] 
ifae  proposition,  that  when  the  fee  is  not  limited,  or  is  li- 
mited, and  that  limitation  fails  of  effect,  there  is  a  reversion  in  the 
grantor;  and  that  when  ne  disposition  is  made  of  the  fee,  or  the 
disposition  which  is  made  fails  of  effect,  the  grantor  or  his  heir 
has  an  estate,  which,  from  the  ^extent  and  perpetuity  of  his  owner- 
ship, will  enable  him  to  limit  with  effect  as  many  particular  estates 
(tad  under  thiis  term  estates-tail  are  included)  as  he  pleases ;  sub- 
ject only  to  be  defeated  by  a  common  recovery,  regularly  suffered 
Dy  the  person  who  has  an  estate-tail  in  possession,  or  by  the  owner 
of  aqpfmote  estate-taiil,  when  he  prevails  on  the  tenant  of  the  im- 
mediate freehold  to  join  with  him  in  suffering  a  common  recove- 
ry. There  are  a  few  exceptions  iiv  restraint  of  this  power  of  te<- 
Dants  in  tail,  enacted  by  the  statute  laws:  Thus,  women  tenants  ia 
tail  of  the  gift  of  their  husbands  or  their  ancestors,  and  tenants  in 
tail  of  the  gift  of  the  crown  for  services  performed,  are,  while  the 
reversion  remains  in  the  crown,  precluded  from  barring  the  issue 
and  the  remainders  ;(g)  and  even  at  the  common  law  a  common 
recovery  would  not  bar  a  reversion  or  remainder  in  the  crown,  or 
any  estate  more  remote  than  the  estate  of  the  crown,  when  the 
crown  has  a  remainder.  But  if  a  grant  be  made  to  the  crown  frau- 
dulently, with  an  intention  to  abridge  the  power  of  alienation  by 
tenant  in  tail,  the  grant,  as  being  fraudulent,  would  be  void,  and 
disappoint  the  intention. 

*In  the  same  land  there  may  at  the  same  time  be  an  es-   [^119] 
tate  in  possessiony  and  one  estate  or  several  estates  in  re- 
maindeTy  and  an  estate  in  reversion. 

When  the  estate  in  possession  is  determined,  the  estate  in  re- 
mainder, if  there  be  any,  otherwise  the  estate  in  reversion,  will 
become  an  estate  in  possession,  with  priority  as  to  the  estates  in 
remainder,  when  there  are  several,  according  to  the  order  in  which 
thev  are  limited. 

Remainders  must  always  take  effect  in  regular  course  and  in  suc- 
cession, according  to  the  orderin  which  the  remainders  are  limited, 
and  without  any  interval ;  and  no  remainder  can  take  effect  in 

(jOT)  11  Mod.  181.  (s)  1  Convc/.  p.  146. 
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|K>88e8sion9  otherwise  than  on  the  regular  determination  of  the. 
estate  by  which  it  is  immediately  preceded. 

Whenever  a  remainder  is  to  be  accelerated,  or  take  priority 
over  a  particular  estate,  this  end  must  be  accomplished  under  the- 
learning  of  executory  devises  or  shifting  uses.  For  this  purpose 
it  is  the  executory  devise,  or  shifting  or  springing  use,  and  not 
the  quality  of  the  estate  as  a  remainder,  which  produces  the  ope- 
ration  of  the  cesser  of  the  particular  estate,  or  the  acceleration  of 
the  remaioder. 

Any  other*  interest  already  created,  or  a., new  interest,  might 
have  been  substituted,  and  with  equal  effect,  instead  of  the  remain^ 

der,  in  the  place  of  the  particular  estate. 
[*120]  An  interest  in  possession,  aod  an  interest  in  ""^remainder 
or  reversion,  are  several  parts  of  the  same  estate.  (A)  W  hen 
there  are  a  particular  estate  and  a  remainder,  the  several  limitations 
give  distinct  interests  to  the  persons  to  whom  these  limitations 
are  made. 

These  interests  (different  as  they  are  in  their  nature)  and  also  a 
reversion,  are,  with  reference  to  the  person  by  whom  the  limita- 
tions are  made,  and  the  connexion  and  relative  situation  of  the 
tenants,  several  parts  of  the  same  estate. 

Estates  are  said  to  be  in  remainderx>r  reversion,  according  (p  the 
relative  situation  they  bear  to  each  other. 

-  The  interest  which,  as  to  one  man,  is  an  estate  in  remainder, 
may,  as  to  another  person^  be  an  estate  in  reversion.  Thus  A 
leases  to  B  for  life,  with  remainder  to  C  in  fee,  and  C  leases  to  D 
for  life  ;  the  estate  of  C  is  still  a  remainder  in  reference  to  the  es- 
tate of  J7.     In  reference  to  the  estate  of  2)  it  is  a  reversion. 

So  an  estate  which,  as  to  one  person,  is  an  estate  in  possession  or 
a  particular  estate,  may,  as  to  another  person,  be  an  estate  in  rever- 
sion ;  and  consequently  there  may  be  two  reversions  in  the  same 
land.  As  if  A  lease  to  B  for  life,  B  has  the  ppssession,  and  A  the 
reversion,  as  between  themselves ;  and  if  B  lease  to  C,  then,  as 
between  B  and  C,  C  has  the  possession,  and  B  a  reversion  :  hence 

the  doctrine  of  privity  of  estate. 
[*lSi]       When  a  person  grants  as  much  time  as,  or  *more  time 
than  he  has  in  the  land,  though  he  professes  to  make  the 
grant  by  way  of  lease,  the  instrument  will  operate  as  an  assign- 
ment. (») 

So  when  there  is  an  estate  for  life,  with  several  limitations,  giv-* 
ing  concurrent  or  cotemporary  fees,  the  latter  to  be  substituted  in 
the  place  of  the  former,  in  case  the  former  shall  not  vest  in  interest, 
as  in  Loddington  and  Kime  \{k)  the  interest  which  passes  by  each 
of  these  limitations  is  a  remainder  as  to  the  preceding  particular 
estate,  though  the  several  fees  are  not  remainders  as  to  each  other. 


(h)  1  Inst.  143  ft ;  2  Black.  Rep.  ]64. 
i)  2  Convey,  p.  124. 
*fr)  1  Lord  Ra^m.  208;  SovXkhyy.  Stofiehoust,  2  Vca.GlO;  infra,  ch.  Fee. 
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lese  estates,  with  reference  to  one  another,  are  said  to'be 
pneedmg  or  expeetani  and  depending;  mediate  or  intervening^ 
and  hnmediatei  original  or  primitiye,  and  not  original  or  deriva* 
Ove* 

An  estate  which  gives  the  right  of  enjoyment  at  a  time  prior  to 
another,  is  called  a  preceding  estate,  in  reference  to  the  more  re- 
mote estate ;  because  the  latter  estate  is  to  give  the  right  of  enjoy- 
ment at  fiome  future  time. 

And  when  it  is  said  that  an  estate  is  immediately  preceding 
another,  it  must  be  understood  that  there  is  not  any  mediate  or  in- 
tervening estate.  ^ 

An  estate  which  gives  the  right  of  enjoyment  on  the  deternii- 
nation  of  a  preceding  estate,  is,  with  reference  to  that  estate, 
said  to  be  expectant  *or  depending :  this  term  is  used  as  an   [*122] 
allusion  to  the  right  of  possession,  for  which  it  is  to  wait. 

Also,  these  estates,  with  reference  to  one  another^  are  said  to 

1.  Mediate  or  intervening, 

2.  Immediate. 

The  term  mediate  or  intervening  (as  the  word  imports)  refers 
it  the  same  time  to  an  estate  preceding,  and  to  an  estate  in  rever- 
sion or  remainder  of  (that  is,  depending  on)  the  estate  in  question. 
So  that  when  «d  is  tenant  for  life,  with  remainder  to  J3  for  life  or 
in  tail,  remainder  or  reversion  to  €^  in  fee,  the  estate  of  JB  is,  in 
relation  to  the  other  two  estates,  the  mediate  or  intervening  estate. 

The  term  immediate  may  refer  as  well  to  the  estate  on  which 
another  estate  is  expectant,  as  to  the  estate  which  is  immediately 
preceding.  Therefore,  to  make  the  application  of  the  term  clear 
and  precise,  and  that  it  may  be  fully  understood  with  what  view 
it  is  used,  the  reference  must  be  collected  from  the  context,  or  from 
some  expression  which  shows  the  intention  of  the  parties. 

When  ^d  is  tenant  for  life,  with  remainder  to  B  for  life,  and  re- 
version or  remainder  to  C,  the  estates  of  ^^  and  B  are  immediate 
to  each  other;  and  so  are  the  estates  of  B  and  C.  The  estate  of 
B  is  mediate  to  both  the  other  estates  ;  immediately  preceding  tho 
estate  of  C,  and  immediately  expectant  on  the  estate  of  w^. 
.  *An  or^no/ estate  is  the  first  of  several  estates,  bear-  [^123] 
ing  to  each  other  the  relation  of  a  particular  'estate  and  a 
revereum* 

The  word  original  is  a  term  of  relation.  Every  fee-si itaple 
estate  is  the  original  estate,  with  reference  to  all  other  estates.  S^ 
also  a  particular  estate  may  be  an  original  estate,  as  to  another 
estate  carved  out  of  it :  thus  c^,  tenant  in  fee,  leases  to  B  for  life, 
who  demises  to  C  for  years  :  the  estate  of  Ji  is  the  original  estate 
as  to  J?  and  C,  and  the  estate  of  B  is  also  an  original  estate  with 
reference  to  that  of  C 

An  original  estate  is  contrasted  with 

A  derivative  estate  ;  and  a  derivative  estate  is  a  particular  inte- 
rest carved  out  of  another  estate  of  larger  extent* 
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The  principal  quality  of  a  derivative  interest  is,  that  when 
granted  by  a  person  who  has  a  particular,  a  determinable,  or  a  con* 
ditional  estate,  the  event  on  which  the  original  estate  is  to  deter- 
mine, forms,  in  construction  of  law,(/)  a  collateral  determinatioa 
to  the  derivative  interest :  thus  t^,  tenant  for  life,  subject  to  a  con- 
dition, demises  to  B  for  ten  years.  Though  in  the  limitation  of 
this  term  nothing  be  said  of  the  death  of  •tf,  or  the  defieasibility  of 
his  estate  by  the  condition,  yet  the  determination  of  the  estate  of 
«f  by  its  limitation,  as  his  death,  or  by  the  condition,  will  involve 
in  it  the  determination  of  the  estate  of  B,    The  maxim  is  cuaanU 

stcUu  primitivOy  cesaai  atque  derivativus,{m) 
[*124]  *Also,  when  tenant  for  life  grants  a  rent-charge  to  another 
and  his  heirs  generally  ,(n)  the  grantee  under  the  limitation 
would  have  a  fee*simple,  if  the  grantor  had  an  interest  sufficiently 
extensive  to  warrant  an  estate  of  that  duration  ;  but  the  estate  of 
the  grantee  will  continue  only  during  the  life-time  of  the  grantor, 
unless  the  grant  be  confirmed  by  the  reversioner  or  remainder^ 
man.  The  interest  which  the  grantee  has,  does,  as  to  himself  and 
all -persons  claiming  under  him,  partake  of  the  nature,  and  has  all 
the  qualities  oi^feesimple^sed  quaere^  till  it  is  determined  by  the 
death  of  the  tenant  for  life, '  It  may  therefore  be  confirmed  as  a 
grant  in  fee.  If  there  be  a  fee  before  confirmation,  it  arises  from 
the  learning  of  estoppels,  and  is  one  of  the  anomalies  of  the  law. 

And  it  may  be  concluded  to  be  a  general  rule,  that  an  estate 
of  a  freehold  interest  cannot  arise  out  of  an  estate  of  a  chattel 
quality.(o) 

In  some  cases,  as  will  appear  under  the  chapter  on  Estates  for 
Years,  such  construction  will  be  hiade  as  will  give  efiect  to  the  in- 
tention, as  near  as  may  be  :  but  a  rent  granted  for  an  estate  of  free- 
hold, cannot  issue  out  of  lands  held  for  years,  though  the  charge 
be  on  some  lands  held  for  an  estate  of  freehold^  and  on  other 
lands  held  for  a  term  of  years.  For  one  entire  rent  cannot  be  a 
freehold  out  of  Blackacre  (in  which  there  is  an  estate  of 
[*125]  freehold,)  and  a  chattel  *out  of  Whiteacre  (in  which  there 
is  an  estate  of  a  chattel  quality  ;)  but  there  will  be  ji  free- 
*'  Jd  estate  in  the  rent ;  and  the  lands  held  for  the  chattel  interest 
may  be  charged  with  a  distress  for  the  rent,  though  they  cannot 
be  charged  with  the  rent  itself,  {p) 

The  remedy  by  assize  for  recovery  of  rents  induced  this  con- 
sequence. 

In  practice,  this  difiiculty  is  avoided,  by  granting  the  rent- 
charge  out  of  thefreeliold  land,  and  demising  the  freehold  land, 
and  demising  or  assigning  the  leasehold  lands  for  a  term  (^years^ 
upon  trusts  j^^ect/rtn^  the  annuity  ;  or  by  granting  the  annuity 
for  years,  to  be  issuing  out  of  the  freehold  and  leasehold  lands  ; 


(0  1  Inft.  301  a ;  1  Abttr.  357.  (m)  6  Rep.  34  ',  1  Abstr.  197. 

n)  1  Inst.  301  a ;  1  Rep.  147. 
o)  BxaVi  case,  7  Rep.  25 ;  2  Abstr.  1.  ^)  7  Rep.  25. 
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■nd,  to  «Yoid  the  queatioo,  whether  a  rent^^harge  for  life  can  be 
tmnsmiasible  to  executors  and  administrators,  the  practice  of 
grantiog  rent-charges,  even  out  of  freehold  lands  for  yters  deter- 
BUDsble  on  lives,  instead  of  granting  them  for  the  lives,  is  become 
very  gfinmL 

An  absolute  estate  (q)  is  an  interest  not  subject  to  any  qualifica* 
tion  or  collateral  delermiDation  by  which  Jt  may  be  determined, 
or  condition  by  which  it  may  be  defeated.    ^ 

An  estate  of  this  quality  will,  in  point  of  duration,  continue  to 
the  utmost  period  of  time  to  which  it  is  extended  by  the  limita- 
lioD  or  gift. 

An  absolute  estate  depends  wholly  on  the  words  of  direct  limi- 
tition.  The  epithet  absolute^  is  used  to  distinguish  an 
estate  extended  *to  any  given  time,  without  any  condition  [*ld6] 
to  defeat,  or  collateral  limitation  to  determine  the  estate 
in  the  mean  time,  from  an  estate  subject  to  a  condition  or  collate- 
fsl  limitation.  The  term  absolute  is  of  the  same  signification  with 
the  word  pure,  or  sifnpky — a  word  which  expresses  that  the  estate 
is  not  determinable  by  any  event  besides  the  event  marked  by  the 
clause  of  limitation. 

These  observations  apply  to  all  the  variety  of  estates  which  give 
an  interest  of  any  duration ;  and  all  estates  give  an  interest  of 
some  duration,  unless  they  are  estates  at  will. 

An  estate  to  a  man  and  his  heirs  for  ever,  generally,  is  a  simple^ 
pare,  and  absolute  estate. 

Again,  an  estate  for  twenty  years,  and  which  in  point  of  limita- 
tion will  certainly  continue  to  the  end  of  that  period,  is  of  the  like 
quality  ;  because  that  time  may  not  be  ab;*idged  by  any  event  ex- 
pressed in  any  clause  of  condition  or  collateral  determination,  or 
implied  by  law. 

In  this  sense,  an  estate  which  is  absolute  differs  from 

A  determinable  estate,  which,  according  to  the  express  terms 
of  the  limitation  thereof,  when  it  is  first  taken,  or  tl^e  construc- 
tion of  law  on  the  nature*of  the  estate  after  it  is  created,  may  de- 
termine, by  some  event,  before  the  period  shall  be  completed 
through  which  it  is  extended,  and  during  which  it  may  continue. 

An  estate  to  ^  and  his  heirs,  tenants  of  the  manor  of  Dale,  is  a 
determinable  estate. 

*Though  in  point  of  duration  and  extent  of  time,  the    [*1^7] 
right  of  holding  the  land,  in  virtue  of  the  limitation  to 
the  heirs,  may  continue  for  ever,  the  estate  which  passes  by  this 
limitation  is  subject  to  be  determined  by  the  event  marked  by  the 
words  of  qualification. 

Also,  an  estate  to  «tf,  during  her  widowhood^  is  ^  determinable 
estate.  In  construction  of  law  she  has  an  estateybr  lifCf  determir 
nable  on  her  marriage:  her  marriage  will  put  an  end  to  her  estate 

(9)  1  Inst.  1  b. 
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sooner  than  it  would  otherwise  expire :  on  that  account  her  esfaCe  ft 
classed  among  determrnable  interests. 

Also,  when  a  lease  is  made  to  B  for  twenty  years,  itJl  should 
live  so  long,  the  period  of  enjoyment  under  that  title  may  be 
shortened  by  the  death  of  ^  in  the  mean  time ;  and  theiefore  a  de^ 
terminable  estate  passes  by  a  lease  in  these  terms. 

Every  particular  estate  is,  flrom  its  nature,  necessarily  a  deter* 
minable  one  ;  but  those  estates  alone  which  have,  by  limitation^  a 
collateral  determination  annexed  to  the  disposition  of  the  land,  or 
which,  from  the  nature  of  the  original  estate,  fall  within  the  de«* 
scription,  according  to  the  common  acceptation  of  the  term,  are  the 
objects  of  the  present  remarks. 

The  terms  absolute  and  determinable  are  contrasted  with  the 
term  conditional;  and 

A  conditional  estate  may,  by  reason  of  the  condition 
[*108]   annexed  to  the  same,  be  defeated  ^before  it  shall  have  com- 
pleted  the  period  for  which  it  may  continue  under  thelimi* 
tation. 

A  grant  to  •S  for  twenty  years,  provided  that  if  C  should  pay 
20/.  to  •tf  on  the  first  day  of  next  May^  the  term  shall  cease,  is  at 
first  an  estate  on  condition,  and  not  an  absolute  estate. 

Suppose  the  estate  to  be  absolute,  it  would  continue  under  the 
stipulation  of  the  parties  to  the  end  of  the  twenty  years ;  but  as  a 
condition  is  annexed  to  the  estate,  to  defeat  it  before  the  end  of 
that  term,  by  eflSuxion  of  time,  in  case  the  event  marked  by  the 
condition  should  arise  within  the  term,  the  estate  is  subject  to  a 
condition,  and  not  absolute* 

The  quality  which  giyes  to  an  estate  the  denomination  of  deter* 
minable  or  conditional  is,  whilst  annexed  to  the  estate,  so  incom- 
patible and  wholly  inconsistent  with  a  simple,  a  pure,  or  an  abso- 
lute estate,  that  the  existence  of  the  one  quality  negatives  the  other. 
But  some  estates,  which  are  determinable  or  conditional,  may 
eventually  become  absolute :  thus  an  estate  to  a^,  subject  to  ba^ 
void  on  payment  of  a  sum  on  a  given  day,  will  become  absokite  by 
default  in  payment  of  the  money  on  that  day. 

Also,  an  estate  to  t/^,  or  to  •d  and  his  heirSy  till  B  shall  return 
from  Rome,  will  become  absolute^  by  the  death  of  J?,  before 
his  return ;  since  it  becomes  impossible  that  the  estate  should  de- 
termine by  the  event  fixed  on  for  the  collateral  determination  of 

the  estate. 
[*199]  *Also,  an  estate  which  is  conditional  may  become  sim- 
ple, or  absolute,  by  release  of  the  condition^  or  a  deter- 
minable estate  may  become  simple,  and  absolute,  by  conformation, 
or  release  from  the  person  interested  in  taking  advantage  of  this 
collateral  quality. 

And  a  determinable  estate'tail  will  become  an  absolute  fee-sim- 
ple, by  a  recovery  duly  suffered  by  the  tenant  in  tail ;  since  the 
recovery  will  bar  all  conditions  and  collateral  limitations  annexed 
to  the  estate-tail.(r) 

(r)  Drivtr  v.  EdeoTi  Cowp.  379;  Benson  and  Hodson,  1  Mod.  108 ;  Page  r.  HasT" 
vard,  2  Salk.  67flL 
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Itistometimes  a  question  of  construction,  whether  certain  words 
are  of  Jimitation  or  of  condition  :  when  they  are  of  limitation,  they 
circamscribe  the  continuance  of  the  estate,  and  mark  the  period 
which  is  to  detennine  the  estate ;  when  they  are  of  condition,  they 
sender  the  estate  liable  to  be  defeated,  in  case  the  event  expressed 
in  the  eonditton  should  arise  before  the  determination  of  the  estate. 
The  instances  in  whrdi  this  question  can  arise  in  deeds  are  not 
Twy  numerous.  The  following  is  the  most  remarkable  case  which 
has  occurred : 

A,  lease  was  made  to  a  widow  for  forty  years,  with  the  words, 
IB  Latin,  added  to  the  limitation  :  '<  under  this  condition,  that  she 
ihaU  so  long  continue  a  widow,  and  inhabit  the  premises.'^  She 
died  within  the  term,  and,  according  to  Moor^  it  was  held 
that  the  term  was  not  ^determined  by  her  death,  but  trans-  [*1 30}. 
Biitted  to  her  executors,  (rr) 

According  to  the  opinion  of  Popham  and  Clench^  had  the  word 
**  iP  been  omitted,  the  superadded  clause  would  have  been  clearly 
a  condition  ;  and  had  the  words  ^<  under  this  condition,  that,''  &c« 
been  omitted,  the  superadded  words  would  have  formed  part  of  the 
limitation.  According  to  Oolctsboroughy{a)  the  whole  clause  was 
considered  to  be  insensible,  and  for  that  reason  the  term  was  held 
to  continue. 

But  the  question,  whether  words  are  of  limitation  or  condition, 
more  frequently  arises  in  construing  wills.  In  these  instances 
the  question  is,  whether  the  estate  is  to  commence  on  the  contin- 
gency ;  or  is  to  vest  immediately  in  interest,  subject  to  be  defeated 
in  the  event  expressed  as  a  condition  annexed  to  the  estate. (/) 

When  one  has  the  right  of  enjoyment  solely,  he  is  said  to  have 
a  sole  or  several  estate,  to  distinguish  his  interest  from  a  joint-te- 
nancy ;  and  he  is  said  to  have  the  possession  of  the  land  separately 
by  himself,  to  distinguish  his  right  from  a  tenancy  in  common,  or 
in  joint-tenancy,  or  coparcenary,  or  by  entireties. 

Even  a  tenant  in  coymmon  has  a  sole  or  several  estate 
in  his  share ;  there  is  a  severalty  *of  seisin,  as  to  each   [*13l 
share,  though  there  is  a  community  of  possession  between 
the  several  part  owners. 

Tenancy  by  entireties  {u)  is  when  husband  and  wife  take  an 
estate  to  themselves  jointly,  by  grant  or  devise,  or  limitation  of 
use,  made  to  them  during  coverture^  ca?  by  a  grant,  &c.  to  them, 
which  is  in  fieri  at  the  time  of  their  marriage,  and  completed,  by 
livery  of  seisin  or  attornment,  during  the  coverture. (a*) 

(it)  Sawiftr  r.  Hardt/,  Moor,  400,  pi.  526. 
(t)  Goldsb.  179;  10  Vin.  Abr.  222. 


Franklin,  2  Salk  668 ;  Hob.  3  ;  1  Inst.  1 12.  187 ;  Fearne,  48  ;  2  Vern.  120 ;  2  Blaclc. 
Rep.  211 ;  Com.  Di^.  Est  K.  1 ;  Plowd.  Com.  483;  1  Inst.  187  a.  b;  Sjfmond'mwe, 
Mo.  92 ;  Moody  y.  Moody,  Ambl.  649. 
(x)  Plow.  Com.  433;  1  Inst.  187  a.  b;  310  a. 
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The  husband  and  wife  have  not  either  a  joint  estate,  a  sole  or 
several  estate,  nor  even  an  estate  in  common.  From  the  unity  of 
their  persons  by  marriage,  they  have  the  estate  entirely  as  one  in- 
dividual, and  on  the  death  of  one  'of  them,  the  entire  tenement 
will,  for  all  the  estate  of  which  they  are  seised  in  this  mmner, 
belong  to  the  survivor,  without  the  power  of  alienatioiKor  for- 
feiture (y)  of  either  alone,  to  prejudice  the  right  of  the  other. 

And  this  tenancy  may  be  of  an  estate  in  tail,  as  well  as  aa  estate 
in  fee-simple,  or  of  mere  freehold. 
[*132']  In  the  accounts  of  this  tenancy  it  is  stated,  *that  the 
husband  and  wife  must  take /otn/Zy ;  and  this  position 
seems  well  founded.  It  is  the  legal  notion  of  the  unity  of  twa 
persons,  who  are  husband  and  wife,  which  gives  occasion  to  tlie 
construction  of  an  entirety  of  interest  on  their  tenancy. 

In  point  of  fact,  and  agreeable  to  natural  reason,  free  from  arti- 
ficial deductions,  the  husband  and  wife  are  distinct  and  individual 
persons  ;  and  accordingly,  when  lands  are  granted  to  them  as  te- 
nants in  common,  thereby  treating  them  without  any  respect  to 
their  social  union,  they  will  hold  by  moieties,  as  other  distinct  and 
individual  persons  would  do.  (2:) 

Also,  when  a  grant  is  made  to  a  husband  and  his  wife  and  a  third 
person,  as  tenants  in  common,  each  of  these  three  persons  will 
severally  have  a  separate  and  distinct  interest  in,  and  tenancy  of, 
a  third  part. 

When  an  estate  is  limited  to  a  husband  and  wife  and  a  third  per- 
son, jointly,  then,  as  against  the  third  person,  the  husband  and 
wife  have,  in  point  of  ownership,  a  moiety  only ;  and  of  this  moi- 
ety, and  also  of  the  other  moiety,  in  case  it  should  become  tbeir 
property  by  survivorship,  the  husband  and  wife  will  be  tenants  by 
entireties;  and  as  to  the  whole,  the  husband  and  wife  and  third 

person  will  be  joint-tenants. (a) 
[*133]  When  husband  and  wife  are  tenants  by  ^entireties  in 
fee,  and  the  wife  sumves,  so  that  she  becomes  solely 
seised,  and  dies  intestate,  her  heir,  it  should  seem,  would  take  the 
fee  by  descent,  and  the  heirs  of  the  blood  of  the  husband,  merely 
as  such,  would  be  excluded. 

But  it  is  more  difficult  to  ascertain  what  would  be  the  course  of 
descent  of  a  fee  taken  by  the  heir  of  their  two  bodies,  under  a  de- 
scent to  him  of  an  estate-tail  to  his  father  and  motlier,  and  the  heirs 
of  their  two  bodies,  and  which  he  had  by  common  recovery  ei^ 
larged  into  a  fee-simple. 

He  took  by  descent  from  his  father  and  mother ;  each  of  his 
parents  was  equally  the  purchasing  ancestor.  The  difficulty  is  to 
decide  whether  the  heir  of  the  blood  of  each  parent,  or  the  heir  of 
the  blood  of  the  survivor  of  them,  considered  as  a  surviving  joint- 
tenant,  should  be  admitted  into  the  succession. 

(V)  1  iHSt.  187  b.  (s)  1  Inst.  187  b.  S  P. 

(a)  Litt.  §  291 ;  1  fnst.  107. 187;  Back  r.  /indnwt,  2  Vera.  120. 
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The  probability  is,  that  the  decision  would,  from  analogy,  be  ia 
laTor  of  the  heirs  of  the  blood  of  the  survivor. 

lo  FmMs  Law  {b)  it  is  said,  a  man  and  feme  sole  have  a  villein^ 
and  aflBnoardB  iniermarryj  and  the  villein  purchase  lands,  they 
diaU  not  have  the  liands  by  eniiretieSf  but  by  moieties,  jointly  or 
ia  commoB,  as  they  had  the  villein. 

This  poiot  is  referred  to  the  maxim,  *  things  are  construed  ac- 
eording  to  that  which  was  the  cause  thereof;'  and  the 
point  is  noticed  as  it  *may  lead  to  conclusions  on  the  ex-  [*134] 
eeation  of  uses  in  favor  of  husband  and  wife,  and  as  a  con- 
tested ease  to  the  lease  by  eoparcenevs,  who  reserve  a  rent,  and 
sell  the  reversion,  retaining  the  rent ;  for  though  they  were  co- 
pareeaers  of  the  reversion  before  alienatioo,  they  will,  after  alien- 
•atioQ,  be  ioint*tenants  of  the  rent 

Aod  if  an  use  be  limited  to  a  man  and  -his  intended  wife,  pre- 
paratory to  their  marriage,  and  they  intermarry,  they  would  be 
joint-tenants,  and  not  tenants  by  entireties,  (c) 

When  husband  and  wife  are  seised  by  entireties  for  life,  with 
remainder  to  the  husband  in  tail,  his£ne  devests  the  estate  of  his 
wife,  and  turns  it  to  a  right  ef  entry,  (i/) 

This  conclusion  flows  from  the  rules  of  the  common  law ;  name- 
ly, the  power  which  the  husband  had  over  the  freehold  of  his  wife. 

An  alienation  by  the  husband  alone,  in  the  lifetime  of  the  wife, 
will,  in  the  event  of  his  surviving  his  wife,  be  g9od  for  the  sharo 
of  himself  and  his  wife. 

In  this  respect,  .also,  there  is  a  difference  between  a  tenancy  by 
entireties  and  a  joint-tenancy.  A  joint-tenant  cannot  do  more  than 
convey  the  aliquot  part  which  is  his  share,  individually. 

When  the  husband  and  wife  are  tenants  in  tail  by  en- 
tiretie8,(^)  aod  when  the  husband  *alone  aliens  by  a  fine  {*135] 
with  proclamations,  and  dies  in  the  lifetime  of  his^ife, 
the  fine  excludes  the  issue  in  tail  from  taking  as  heirs  under  the 
intail,  and  yet  the  wife  retains*  all  her  ownership  and  powers  of 
alienation  as  donee  in  tail|  in  like  manner  as  if  the  fine  had  not 
been  levied.    She  may  suffer  a  common  recovery,  and  bar  the  re- ' 
mainders,  &c.  but  on  her -death  the  estate,  deprived  of  its  descendi- 
ble quaKty  under  the  intail,  may  descend  to  «her  general  heir  as 
heir,  but  cannot  descend  to  her  issue  as  heirs  in  tail ;  unless,  in- 
deed, (and  this  ciriiumstance  does  not  disprove  the  point,  but 
merely  adds  a  qualification  to  it,)  there  be  a  confirmation  to  her 
and  the  heirs  in  tail,  so  as  to  revive  the  old,  or  rather  create  a  new 
estate-tail. 

And  when  husband  and  wife  and  a  third  person  are  joint-tenants, 
^8  between  themselves,  apd  the  husband  and  wife  are  tenants  by 
entireties,  as  between  themselves,  and  the  husband  makes  a  feofl- 
ment  of  the  entirety  in  the  lifetime  of  his  wife  and  joint-tenant, 

(b)  Piige  10.  (e)  1  Iflst.  187  b. 

id)  Buttantt  case,  4  Rep.  121. 

(e)  Beaumonl't  cate,  0  Rep.  133 ;  Baker  and  WUOm,  Cro.  Car.  471 ;  2  Abstr.  44% 
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and  then  the  husband  dies,  the  wife  and  the  other  joint^tenant  are 
joint-tenants  of  the  ri^ht ;(/)  and  if  she  die  in  the  lifetime  of  the 
other  joint- tenant,  the  right  will  vest  in  him  by  survivorship. 

But  if  the  husband  had  made  a  feoffment  of  one  moiety  only, 

and  he  and  his  wife  had  died,  the  right  to  their  moiety  would 

have  survived   to   the  joint -tenant ;    for  as  against  the 

{*136]   *joint-tenant,  the  feoffment  of  the  husband  is  neither  void 

or  voidable,  though  as  against  the  wife  and  her  heir,  it  is 

Toidable.(^) 

But  if  the  Wife  had  survived  and  entered,  she  would  have  be- 
come joint^tenant  with  her  companion  in  the  tenancy,  unless  he 
had  severed  the  tenancy. 

A  husband  also,  who  is  tenant  by  entireties  with  his  wife,  and 
joint-tenant  with  a  third  person,  may  take  a  release  of  the  share 
of  the  third  person,  and  such  release  will  be  good,  without  words 
of  inheVitance. 

Joint-tenancy  is  when  several  persons  have  any  subject  of  pro- 
perty jointly  between  them,  in  equal  shares,  by  purchase. (A)  Dur- 
ing the  time  they  are  to  hold  jointly,  neither  of  them  has  an  estate 
in  any  particular  part.  Each  has  the  whole  and  every  part,  with 
benefit  of  survivorship,  unless  the  tenancy  be  sevei^d.^  In  the  an- 
cient language  of  the  law,  joint-tenants  hold  per  my  et  per  t€ut. 

The  real  distinction  is,  joint-tenants  have  the  whole  for  the  pur- 
pose of  tenure  and  survivorship,  while,  for  the  purpose  of  imme- 
diate alienation,  each  has  only  a  particular  part.  Joint-tenants, 
while  they  are  joint-tenants,  have  not  any  devisable  interest ;  and 
a  devise  by  one  of  several  joint- tenants,  while  the  joint-tenancy  is 
-  in  force,  will  be  void,  although  he  survives  his  companion.(t) 

[*137]        *That  a  will  may  operate  even  for  any  part,  it  must  be 
made,  or  there  must  be  a  republication  of  the  will,  after 
the  tenancy  becomes  sole  by  survivorship,  release,  &c. 

The  case  of  a  husband  and  wife  who  hold  jointly  with  a  third 
person,  may  seem  an  exception  to  Ihe  proposition,  that  the  tenants 
must  hold  by  equal  shares.  In  truth  it  is  not  one.  The  law,  when 
left  to  its  genuine  construction,  considers  the  husband  and  wife  as 
one  person ;  consequently,  the  terms  of  the  description  in  their 
legal  sense,  with  reference  to  the  legal  unity  of  the  persons  of  a 
husband  and  wife,  apply  directly  to  this  particular  case. 

This  tenancy  may,  by  the  act  of  either  of  the  parties,  be  changed 
into  a  tenancy  in  common  ;  and  by  survivorship  before  the  joint- 
tenancy  is  severed,  it  may  be  changed  into  a  sole  or  several  tenancy. 

Tenancy  in  coparcenary,  is  when  several  persons  have,  by  de- 
scent^ a  tenement  among  them  in  common,  by  equal  proportions, 
as  coheirs  in  the  same  degree,  or  in  unequal  proportions,  as  coheirs 
in  different  degrees. 

(/)  1  InM.  187  b.  188  a. 

(^)  1  Inst.  188  A.  (/i)  Litt.  $  291 ;  1  Inst.  183  b. 

(0  Stcijl  ▼.  Roberts,  3  Burr.  1488;  Ambl.  617. 
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Their  right  to  the  posaowion  is  in  commoii^  ami  they  have  aeTe* 
Ttl  aod  diatiact  estates. 

Each  of  them  has  a  power  of  alienatioti  over  his  or  her  share^ 
io  the  same  manner  as  a  tenant  in  common  has  oyer  his  share. 

Their  estates  are  held  in  coparcenary,  so  lon^  only  as  they  claim 
try  descent.     As  soon  as  any  part  is  sevtured,  by  convey- 
anoe,  from. die  *title  of  the  remaining  part,  the  part  so   ['^^ISS] 
severed  will  be  held  in  common. 

Between  the  alienee  and  the  other  coparceners,  there  will  be  a 
teoaney  in  common.  The  remaining  coparceners  will,  as  between 
themselves,  continue  to  hold  in  coparcenary.  This  is  material  to 
the  doctrine  of  descent,  and  sometimes  to  the  operation  of  a  parti* 
«olar  assurance;  for  tenants  in  common  cannot  release  to  each 
other ;  they  most  conrey.  (k)  But  coparceners  or  joint-tenants  may 
rdease  to  each  other.(/)  One  cof>arcener  may  also  enfeoff  another ; 
but  a  joint-tenant  cannot  make  a  feoffment  to  his  companion  in  the 
tenancy,  (m)  All  that  is  to  be  understood  by  the  latter  proposition, 
is,  that  an  instrument  in  the  form  of  a  feoffment  cannot  operate  in 
that  mode.  But  if  there  be  a  deed,  the  instrument  may,  under  the 
liberal  construction  now  applied  to  assurances,  be  pleaded  as  a  re- 
lease, (n)  It  is  observable^  however,  that,  one  joint-tenant  may 
lease  or,  grant  for  a  partici^lar  estate  to  his  companion.(o) 

According  to  Finchi{oo)  a  rent  annexed  to  a  lease  by  coparce- 
ners, will,  by  a  sale  of  the  reversion,  ^retaining  the  rent,  become  a 
rent  in  joint-tenancy.  This  change  of  tenancy  is  accounted 
for  cm  the  maxim,  'Mhe  cause  ceasing,  *the  effect  doth   [*139] 
likewise  cease."     It  is  one  of  the  anomalies  of  law. 

Tenan^  in  common  is,  when  several  persons  have  several  dis- 
tinct estates,  either  of  the  same  or  of  a  different  quantity,  in  any 
subject  of  property,  \m  equal  or  unequal  shares,  and  either  by  the 
same  act  ot  by  several  acts. 

A  tenancy  in  common  differs  from  a  joint- tenancy  in  this  respect : 
joint-tenants  have  one  estate  In  the  whole,  and  no  estate  in  any 
particular  part :  they  have  the  power  of  alienation  over  their  res- 
pective aliquot  parts,  and,  by  exercising  that  power,  may  give  a 
separate  and  distinct  right  to  their  particular  parts.  Tenants  in 
common  have  several  and  distinct  estates  in  their  respective  parts  : 
hence  the  difference  in  the  several  modes  of  assurance  by  them. 
Each  tenant  in  common  has,  in  contemplation  of  law,  a  distinct 
tenement,  a  distinct  freehold,  &c. 

Nor  should  it  be  passed  over  without  observation,  that  the  same 
estate  may,  as  to  part  of  the  period  limited  for  its  duration,  partake 
of  a  joint-tenancy  ;  and,  as  to  other  parts,  be  a  tenancy  in  common. 

This  state  of  tenancy  may  exist,  although  the  estate  passes  by 
one  limitation.     An  example  occurs  in  the  instance  of  a  gift  to 

(k)  Brooke,  Feoffment,  pL  45;  1  Inst.  200. 

(0  1  Inst.  163  n.  196  b.  (m)  lb. 

(u)  Brooke,  Confirmation,  pi.  11. 

(o)  1  Inst.  166  a.  193  a.  (oo)  Finch,  Ley.  p.  9. 
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two  persons,  who  may  aot  lawfully  intemany,  and  their  heirs  of 
their  bodies,  and  is  peculiar  to  this  instance,  and  other  limitations 
in  tail  similarly  circumstanced. 

In  their  lifetime,  and  till  aeverence,  the  donees  are 
pl40]  joint-tenants  of  the  freehold;  so  that  unless  a  'severance 
be  made  of  their  tenancy,  the  freehold  will,  on  the  death 
of  one  of  them,  remain  with  the  other.  Still,  however,  the  seve- 
ral persons  have  several  and  distinct  inheritances  to  some  purposea; 
for,  after  the  death  of  one  of  them,  the  part  of  that  person  (subject 
to  a  right  in  the  survivor  to  enjoy  the  same  for  his  life)  will  descend 
to  the  heirs  of  the  body  of  the  deceased  donee  ;  and  the  heirs  €^ 
each  person  (unless  there  be  a  limitation  by  way  of  cross  remain* 
ders)  will  be  entitled  to  that  part  only  which  belonged  to  faiaanoee- 
lor,  the  donee. 

Perhaps  it  may  be  said,*  that  the  construction  of  the  law  on^  a 
limitation  in  these  terms  is,  that  the  donees  have  several  and  dis- 
tinct estates :  one  for  the  lives,  of  the  donees,  the  other  in  tail, 
expectant,  as  to  the  moiety  of  each  donee,  on  the  estate  of  freehold, 
and  applicable  from  time  to  time  to  his  particular  part. 

For  the  conclusion  that  the  donees  have  more  than  one  estate, 
there  is  not  any  reason  or  authority.  The  case  of  King  and  Bd» 
wards  {p)  seems  an  authority  for  the  positions  advanced  in  this 
Essay. 

At  first  view,  the  case  of  Owen  and  Margttn,(q)  which  had  for 
its  subject  a  title  derived  under  a  gift  to  a  man  and  his  wife,  and 
the  heirs  of  the  body  of  the  husband,  seems  to  negative  these  posi- 
tions. The  particular  circumstances  of  that  case,  called  for  the 
decision  ;  and  the  reasons  offered  in  illustration  of  this  case, 
[*141]  so  *far  from  proving  that  the  limitation  to  the  heirs  of  the 
body  gave  the  husband  an  estate  in  remainder,  expressly 
negatives  such  conclusion ;  for  it  states,  that  for  the  cause  there 
assigned,  it  was  as  much  (meaning  the  same)  as  if  the  husband  had 
bad  a  remainder  in  tail,  expectant  on  an  estate  for  life. 

And  Mr.  Feame  (r)  observes,  that  in  instances  of  this  sort,  the 
estates  are  so  far  executed  in,  or  blended  with,  the  possession,  as 
not  to  be  grantable  away  from  or  without  the  freehold,  by  way  of 
Remainder.  And  in  the  case  of  the  Queen  v.  Marquis  of  Win" 
ehesteTf  which  seem&lo  be  decisive  of  the  point  under  consideration, 
a  gift  was  to  Lionel  Norries  and  •^nn  Mills^  and  the  heirs  of  the 
body  of  the  said  Lionel ;  and  it  was  held,  that  a  common  recovery- 
buffered  by  him  alone,  in  the  lifetime  of  n^nn  Mills^  with  single 
voucher^  *%vas  good  for  one  moiety  ;  so  that  this  case  must  have  been 
determined  on  the  grourrd,  that  in  one  moiety  of  the  land  he  had 
Q\\  estate-tail  in  possession,  as  part  of,  and  connected  with  his  estate 
of  freehold,  and  not  by  way  of  remainder  as  a  distinct  interest. 
When  the  inheritance  is  distinct  from  the  freehold,  the  intail  cannot 

(p)  Cro.  Cnr  320.  {q)  3  R#»p  6. 

fr\  Essty  on  Rpniainc^Qrs,  p.  41 ;  JVhcnrs  ^nhe,  2R(»p.  41 ;  3  Rep.  I. 


M*  tsw.  141 


be  btrral^  untew  there  he  a  vonder  of  the  donee  in  tail^  or  of  the 
lieir  10  tail  and  a  youeher  over. 

From  these  determinationSy  and  in  jiarticnlar  for  the 
leisons  assigned  for  the  decision  of  *  (hoen  and  Morgany(s)  [*  I4i^\ 
h  mast  be  ooneluded  that  the  last-mentioned  case  owes  its 
decision  to  the  fact,  that  the  husband  had  his  estate  by  way  of  pos* 
session,  and  not  of  remainder.  ClUhero  v.  FrankUnj{t)  which 
leeognises  Owen  and  Morgan  to  be  an  unquestionable  authority^ 
does  not,  by  its  determination,  carry  the  law  one  point  farther. 
For  ID  CUther^  ▼.  FranUiny  the  inheritance  was  clearly  and  ex- 
pressly limited  by  way  of  remainder,  and  distinct  from  the  estate 
of  freehold. 

An  estate  is  then  said  to  arise  by  limUation  tf  the  legal  enate, 
when  it  is  conveyed  by  some  or  one  of  those  modes  of  assurance^ 
which  wholly  dmend  for  e£fect  on  the  rules  of  the  common  law, 
and  have  their  enect  entirely  ander  these  rules ;  and, 

Bjf  limitation  qf  t»f,  when  the  estate  arises  by  bargain  and 
sakenroUed;  or  a  ootwnant  to  stand  seised  to  tMe$,(being  assuran* 
ees  which  have  their  effect,  as  giving  a  legal  right  and  a  legal  estate, 
wholly  and  merely  by  the  Statute  of  Uses  ;)  or  by  limitation  of 
use,  on  some  conveyance  at  common  law,  or  will.  In  cases  of  the 
ktter  description,  the  assurance  gives  a  legal  title,  through  the 
medium  and  by  the  operation  of  the  Statute  of  Uses, 

An  use  («)  was  formerly  the  right,  in  equity,  of  having  a  con- 
veyance of  the  land,  or  a  colhteiral  interest  out  of  the  land,  for 
sometime. 

*Even  at  this  day  this  use  is,  in  most  cases,  executed  into   [*14S] 
estate  by  the  act  of  the  law,  without  any  act  of  the  party  ; 
or  mediately  only  by  the  act  of  the  party. 

The  doctrine  of  uses,  forms  a  copious  and  intricate  branch  of  Ie« 
gal  knowledge,  too  extensive  to  be  considered  at  large  in  the  pre«^ 
sent  Work. 

Frequent  reference  must,  of  necessity,  be  made  to  this  doctrine* 
Many  of  the  most  curious  distinctions  in  our  books,  are  founded  on 
the  difference  between  an  estate  taken  by  tbe  common  law,  and 
estates  taken  through  the  medium  of  a  conveyance  to  uses,  or  un- 
der uses  without  any  conveyance :  and  it  will  be  worth  the  inquiry 
to  go  so  far  into  the  learning  on  uses,  as  may  be  a  means  of  ren^* 
dering  intelligible  the  cases  to  be  noticed  in  different  parts  of  this 
£s8ay,  respecting  the  measure  and  quantity  of  estates. 

Prior  to  the  statute  (:r)  which  transferred  the  estate  to  the  use,  or, 
in  other  terms,  the  use  into  estate,  the  use  consisted  in  a  confidence 
reposed  by  one  person  in  another,  that  he  would  suffer  him,  or  some 
person  whom  he  had  named  or  should  name,  to  take  the  profits  of 
the  land,  till  a  conveyance  should  be  made  thereof,  according  to  the 
Irusts;  and  that  he  would  make  conveyance  of  the  land  when  that 

t 

(«)  3  Rep.  0.  (0  2  Salk.  6S8.  (u)  2  Eunomas,  10S. 

(x)  27  Hen.  VIIL  c.  10.  , 
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conveyanee  riioald  bt  reqnirad  from  him.  And  if  the 
[*1442  feo£fee  or  other  donee  refused  to  *permii  the  profits  to  be 
taken  by  the  person  on  whose  behalf  he  was  entrusted  to 
make,  when  required,  a  conveyance  to  him,  the  Court  of  Chance* 
ry,  (in  which  alone  matters  of  this  sort,  as  depending  on  con^ 
science,  were  properly  cognizable)  would  compel  him  to  do  that 
which,  in  honesty  and  good  faith,  he  ought  to  haye  done  without 
any  coercion  or  suit. 

It  must  be  understood,  that,  in  the  several  instances  which  have 
been  noticed^  the  eesttU  que  use  was  entitled  to  the  use  9i  the 
land,  or  to  some  interest  out  of  the  land,  as  a  rent-charge.  As  oftas^ 
as  the  trust  was  for  the  payment  of  debts,  or  for  like  purposes,  to 
be  performed  by  the  trustee,  no  person  could  call  for  a  convey-- 
ance  of  the  land*  No  creditor  was  entitled  to  the  use  of  the  land« 
His  only  remedy  was$  to  require  a  sale,  and  by  that  means  enforce 
a  performance  of  the  trusts.  Hence  the  difference  at  the  eemmoa 
law,  between  uses  and  trusts.  Every  use  was  a  trust,  but  every 
trust  was  not  necessarily  an  use.  And,  even  at  this  day,  those 
trusts  which  are  not  uses,  are  left  unaffected  by  the  statute  of  27 
Hen.  VIII.  and  remain  subject  to  the  jurisdiction  of  courts  of  equi- 
ty. They  never  can  become  legal  estates,  except  through  the 
medium  of  a  conveyance,  even  in  those  instances  in  which  they 
can,  from  their  nature,  be  the  subject  of  a  conveyance. 

The  law,  as  distinguished  from  equity,(^)  did  not  take 
[*145]   any  notice  of  the  interest,  even  *of  the  cestui  que  use^  or 
person  entitled  to  take  the  profits  and  call  for  the  convey^ 
ance. 

When  he  obtained  the  possession,  he  was  deemed  tenant  at  will 
to  the  trustee,  as  the  owner  of  the  legal  estate ;  and  the  trustee 
might  eject  the  cestui  que  use  from  the  possession,  whenever  he 
thought  proper :  and  an  action  of  trespass  might  have  been  main* 
tained  against  the  cestui  que  tae,  for  a  continuance  in  possessioa 
against  the  will  of  his  trustee,  (z) 

If  the  trustee  thought  proper  to  take  the  profits,  then,  in  point 
of  law,  the  cestui  que  use  had  not  any  right  to  interrupt  him..  And 
if  the  cestui  que  use  made  a  lease,  which  did  not  conclude  the  les- 
see by  estoppel,  the  plea  of  nil  habuit  in  tenementiSf  was  a  bar  to 
his  action  of  debt  for  the  rent,  in  like  manner  as  it  was  to  the  ac- 
tion of  a  mere  stranger,  or  person  who  had  not  any  estate  in  the 
land,  or  in  the  use  of  the  land. (a) 

So  when  the  cestui  que  tise  levied  a  fine,  without  first  acquiring 
the  legal  freehold  by  disseisin,  or  by  a  feoffment  operating,  by  dis- 
seisin, the  fine  wss  void,  on  the  ground  tha^i  partes  finis  nihil  ha* 
buenunt  temporefinis  lev€(ti*(b) 

(y)  Kielw.  42  b,  1  and  314.  818.  (g)  Shep.  Touch.  602. 

'    (a)  Plow.  349  ;  15  Hen.  7,  1  Co.  140  a ;  1  And.  320 ;  Barr.  on  the  Statntes,  388 ;  1 
And.  820;  2  H.  7.  4 ;  CorbeVs  case,  2  And.  18. 

(6)  1  Burr.  95;  Sand.  309;  1  CruU«.  290. 310 ;  27  H.  8.  20;  Bac.  on  Uses,  6,  7 ; 
See  Safket  and  Pierce f  1  Vern.  226. 
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XkOy  tt  this  day,  a  fine  by  cestui  que  iruei,  without 
'first  acquiring  the  freehoM,  canaot  *Qperate  as  a  bar  by   [*146j 
Jiondbim  against  the  trustee,  or  other  owner  of  the  legal 
esUtef  whatever  may  be  the  operation  of  such  fine  as  between  ces- 
Mae  oue  trust  liaving  conflicting  rights,  (c) 

The  general  impression,  prior  to  Chohnondeley  y.  Clinton^  waS) 
Aat  a  fine  duly  levied,  by  a  person  who  claimed  to  be  the  equita- 
ble owner,  and  had  the  possession,  would,  except  as  agaiii(st  an  io^ 
iuit,  and  except  in  some  other  particular  instances,  operate  by  way 
of  nonclaim  in  bar  to  those  who  had  the  right  to  h^  the  ewners  of 
this  equitable  interest,  (^f) 

A  trustee,  (abd  whoever  has  the  possession  during  the  infancy  of 
inequitable  owner,  is  deemed  a  trustee  for  the  infant,)  or  a  mort- 
gagor CHT  mortgagee,  cannot,  by  a  fine,  bar  those  who  stand  in  the 
contrasted  relation  of  cestui  que  trust ^  mortgagor,  or  mortgagee. 

At  law,(c)  the. cestui  que  use  had  not  either  j^u^  in  re  nor  jus  ad 
rem;  in  plain  English,  neither  any  estate  in  the  land,  or  title  to 
the  same,  nor  any  remedy  to  enforce  an  observance  of  the  trust  on 
the  part  of  the  trustee. 

His  only  remedy  was  in  the  Court  of  Chancery ;  and  in  that  court 
he  might  commence  his  suit  by  subpo&na,  a  writ  requiring  the  party, 
under  a  stated  penalty,  to  appear  in  the  Court  of  Chancery^^and  an^ 
swer  the  complaint  of  the  aggrieved  party. 

*A11  questions  on  these  uses  or  confidences,  were  the  £*147] 
subject  of  discussion,  investigation,  and  decision,  in  the 
Court  of  Chancery.  That  court  administered  justice  to  the  parties 
iigreeably  to  the  merits  of  their  respective  cases,  without,  at  aH 
times,  regarding  the  xule  which  the  law  would  have  applied  to  a 
•similar  case,  on  a  question  relating  to  a  Jegal  estate,  with  the  like 
circumstances. 

The  judges  of  the  ordinary  courts,  were  bound  to  observe  the 
rules  of  the  common  law,  hosrever  strict. 

They  were  not  at  liberty  to  take  into  their  consideration^  ihe 
equi&ble  circumstances  of  which  ihe  several  cases  of  the  respective 
claimants  were  constituted. 

The  rules  of  the  common  law  were  adopted  on  reasons,  and  many 
of  them  of  feodal  origin,  which  at  some  period  rendered  it  necessa- 
ry that  these  rules  should  be  introduced  into  the  system  of  our  te- 
nures or  jurisprudence  ;  and  to  avoid  inconveniences,  which  could 
not  arise  in  consequence  of  a  departure  from  those  rules  by  courts 
of  equity,  in  deciding  questions  of  use.  Hence  arose  a  difference 
in  the  decisions  of  the  several  courts,  en  the  subject  of  the  several 
natters  within  their  respecti«ce  jurisdictions. 

Inconveniences  which  might  arise  by  means  of  the  limitation  of 
ihe  legal  estate,  contrary  to  the  rules  of  the  common  law,  could 
not  arise  from  similar  limitations  of  the  use. 

(e)  Batketr,  FUne,  1  Vera.  S26;  CholnumdeUy  w.  ClinUmf  2  Mem.  178. 

fd)  2  Freem.  21 :  2  Vera.  189 ;  Cruise  on  Fines,  187«  (e)  1  And.  2a.      ^ 
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*And  the  want  of  a  tenant  of  the  immediate  freehold,  or  the 
notoriety  of  change  of  ownership  threugh  the  form  of  livery  of 
seisin,  attornment,  &c.  &c.  were  not  of  any  importance  in  applica- 
tion to  uses,  when  they  were  trusts. 

The  intention  of  the  parties  frequently  required  that  courts  of 
equity  should  recede  from  the  rules  of  the  common  law  applicable 
to  estates.  .These  courts  complied  with  that  intention,  more  rea- 
dily, because,  from  the  different  rights  conferred  by  the  estate,  and 
the  use  of  the  estate,(y*)  the  several  cases  were  not  within  a  parity 
of  reasoti. 

Hence,  also,  the  difference  in  modern  law,  betweeu  legal  estates 
and  trust  estates  :  that  in  limitations  of  trust,  the  freehold  may  be 
limited  to  commence  infuttiro;  and  that  a' contingent  remainder 
of  a  ttust  cannot  be  destroyed  by  the  alienation,  surrender,  or 
merger  of  the  particular  estate.  No  discontinuance  can  be  effected 
by  an  equitable  owner,  as  such. 

So  that  a  remainder  of  a  trust  may  have  effect,  notwithstanding 
the  determination  of  the  prior  particular  estate,(^)  before  the  re- 
mainder can  vest. 

But  at  this  day,  remainders,  owing  their 'effect  to  uses,  must  vest 
before  the  determination  uf  the  prior  particular  estate,  or  they  will 
fail  of  effect. 

Hence,  also,  contrary  to  the  rules  of  the  common  law, 
[*149]  several  persons  may  be  *joint-tenants  of  an  use,  although 
they  come  in  esse  at  different  periods  ;  yet  if  a  remainder 
be  limited  to  several  persons  as  joint-tenants  or  tenants  in  common, 
the  use  or  estate  will  vest  in  those  persons  alone  who  shall  be  ca* 
pable  at  or  before  the  determination  of  the  prior  particular  estate. 
The  case  of  Mogg  v.  Moggy  depends  on  this  rule,  {h) 

Many  and  successive  statutes  (i)  were  enacted  for  the  regulation 
of  uses,  and  to  prevent  injuries  to  the  interests  of  the  lords  of  the 
seignory,  who  lost  their  fruits  of  tenure  in  consequence  of  dividing 
the  right  of  taking  the  profits  of  the  land,  from  the  estate  which 
conferred  the  legal  title  of  receiving  these  profits. 

The  more  early  statutes  were  to  little  purpose :  they  did  not 
reach  the  evil.  For  this  reason,  a  statute  {k)  was  passed,  by  which 
the  legal  estate  was  transferred  to  the  eqtiUable  interest ;  or,  as  it 
is  variously  expressed,  the  ui»e  was  transferred  into  estate  ;  or  the 
possession,  in  other  words  the  estate,  transferred  to  the  use. 
.  By  the  operation  of  this  statute,  the  use,  to  the  extent  in  which 
the  same  was  affected  by  the  statute,  was  confounded  in  the  estate  ; 
and  the  interest,  which  before  the  statute  was  merely  equitable, 
Secame  wholly  legal. 

Instances  of  trust,  however,  still  exist,  unaffected  by  that  statute  ; 
or  exist  through  the  medium  uf  that  statute;  because  the  statute^ 

(f)  Hopkins  and  Hopkins^  Cm.  temp.  Tnlb.  44 ;  1  Atk.  693. 

(fO  Chapman  v.  Bliu^U,  Cas,  temp.  Talb.  145. 

(h)  See  infra,  Cl».  Preeliold. 

(t)  2  Leon.  16,  17 ;  Per  J-Inrpcr.  (k)  27  H  8.  c.  10.. 
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Recording  to  the  inteipretation  it  has  receiyed,  affected  those  uses 
only  which 

Isty  Were  declared  of  the  ownership  of  estates  of  a  freehold 
quality  5 

iSdly,  Were  uses  in  the  first  degree,  or  in  other  words^  not  uses 
upon  uses ; 

Sdly,  Were  uses  as  distinguished  ftom  trusts. 

This  statute  enumerates  by  recital  the  many  mischiefs  which 
arose,  from  allowing  the  use  to  be  in  one  person  and  the  estate  to 
be  in  another  person. 

This  recital  is  interesting,  as  giving  a  key  to  the  object  of  the 
statute. 

It  states,  '^  where,  by  the  common  laws  of  this  realm,  lands,  te- 
nements and  hereditaments  be  not  devisable  by  testament,  nor 
ought  to  be  transferred  from  one  another  but  by  solemn  livery 
and  seisin,  matter  of  record,  writing  sufficient  made  bona  fidty 
without  covin  or  fraud,  yet,  nevertheless,  divers  and  sundry  ima* 
ginations,  subtle  inventions  and  practices  have  been  used,  where- 
by the  hereditaments  of  this,  realm  have  been  conveyed  from  one 
to  another  by  fraudulent  feoffments,  fines,  recoveries,  and  other  as- 
surances craftily  made  to  secret  uses,  intents  and  trusts  ;  and  also 
by  wills  and  testaments  sometime  made  by  nudeparolx  and  words, 
sometime  by  signs  and  tokens,  and  sometime  by  writing,  and  for 
the  most  part  made  by  such  persons  as  be  visited  with  sickness,  in 
their  extreme  agonies  and  pains,  or  at  such  time  as  they 
have  scantly  had  any  good  ^memory  or  remembrance,  at  [*1513 
which  times,  they  being  provoked  by  greedy  and  covetous 
persons  lying  in  wait  about  them,  do  many  times  dispose  indis- 
creetly and  unadvisedly  their  lands  and  inheritances,  by  reason^ 
whereof,  and  by  occasion  of  which  fraudulent  feoffments,  fines,  re- 
coveries, and  other  like  assurances  to  uses,  confidences,  and  trusts, 
divers  and  many  heirs  have  been  unjustly,  at  sundry  times,  dis- 
herited ;  the  lords  have  lost  their  wards,  marriages,  reliefs,  harri- 
ots,  escheats,  Mspur/airfiiz  chivalier  ei  pur  file  marier^  and 
scantly  any  person  can  be  certainly  as<<ured  ,of  any  lands  by  them 
purchased,  nor  know  surely  against  whom  they  shall  use  their  ac- 
tions or  executions  for  their  rights,  titles,  and  duties;  also,  men 
married  have  lost  their  tenancies  by  the  curtesy,  women  their 
dowers,  manifest  perjuries,  by  trial  of  such  secret  wills  and  uses* 
have  been  committed,  the  king's  highness  hath  lost  the  profits  and 
advantages  of  the  lands  of  persons' attainted,  and  of  the  lands  craf- 
tily put  in  feoffments  to  the  uses  of  aliens  born;  and  also  the  profits 
of  waste  for  a  year  and  a  day,  of  lands  of  felons  attainted,  and  the 
lords  their  escheats  thereof;  and  many  other  inconveniences  have 
happened,  and  daily  do  increase  among  the  king's  subjects,  to  their 
great  trouble  and  inquietness,  and  to  the  utter  subversion  of  the  an- 
cient common  laws  of  this  realm  ;  for  the  extirpating  and  extio- 
guishment  of  all  such  subtle  practised  feoffments,  fines,  re-^ 
coveries,  abuses  and  errors,  *heretefore  used  and  accustom-  [*152] 
€d  in  this  realm,  to  the  subversion  of  the  goed  and  ancient 


kirs  of  the  same ;  and  then,  to  the  inteot  tbtt  tiie  king^s  bighnesfy. 
or  any  other  his  subjects  of  this  realm,  shall  not  in  anywise  bere-^ 
after  by  any  means  or  inventionB  be  deceivedy  damaged  or  hurt  by 
reason  of  such  trusts,  uses  or  confidences,  the  statute  enacted,  that 
where  any  person  stood  or  was  seised,  or  at  any  time  theieafker 
should  happen  to  be  seised,  of  and  in  any  honors,  castles,  manors, 
lands,  tenements,  rents,  services,  veversions,  renntinders  or  other 
beredkatments,  to  the  use,  confidence,  or  fn  trust  of  any  other  per* 
son  or  persons,  c»r  of  any  body  politic,  by  reason  of  any  bargain, 
sale,  feoffment,  fine,  recovery,  covenant,  contract,  agreement,  will 
•r  otherwise,  by  any  manner  of  mains  whatsoever  it  be,  that  -in 
every  such:  case  all  and  every  such  person  and  persons,  and  bodies 
politic,  that  had,  or  thereafter  should  have,  any  such  use,  confi- 
dence, or  trust  in  fee  simple,  fee  tail,  for  term  of  Kfe  or  of  years, 
or  otherwise,  or  any  use,  eoofidenee  or  trust  in  remainder  or  re* 
verter,  should  stand  and  be  seised^  deemed  and  adjudged  in  lawful 
aeiein,  estate  and  possession,  of  and  in  the  same  honors,  eastles,^ 
manors,  hinds,  tenements,  rents,  services,  reversions^  remainders 
and  hereditaments^  with  their  appurtenances,  to  all  intents,  con* 
structions  and  purposes  in  the  law,  of  and  in  such  like  estatee,  a» 
they  had  or  should  have  in  use,  trust  or  confidence  of  or 
[*159]  *in  the  same  ;  and  that  the  estate,  title,  right,  and  posses- 
sion that  was  in  such  persons  that  were  or  thereafter  should 
be  seised  of  any  lands,  tenements  or  hereditaments  to  the  use,. 
confidence  or  trust  of  any  such  person  or  persons,  or  of  any  body 
politic  should  be  from  thenceforth  clearly  deemed  and  adjudged  to 
be  in  him  or  tbem  that  then  had,  or  thereafter  should  have,  such 
use,  confidence  or  trust,  after  such  quality,  manner,  form  and  con* 
dition,  as  they  had  before  in  or  to  the  use,  confidence  or  trust  thct 
was  in  them." 

There  are  other  pro  visions  in  this  statute.  These  provisions,  how« 
ever,  are  not  material  to  the  subject  under  consideration,  any  fur- 
ther than  as  they  are  afterwards  noticed. 

To  students  it  must  be  a  task  of  some  difficulty  to^  comprehend 
the  scope  of  the  statute,  without  some  previous  assistance.  With 
preparation  to  enter  on  any  study,  and  assistance  in  their  progress 
in  it,  what  cannot  they  accomplish  ? 

When  the  rule  involving  the  general  principle  which  governs 
any  doctrine  can  be  discovered,  it  will  be  an  easy  task  to  attain  a 
clear  and  comprehensive  view  of  the  several  cases  which  form  the 
rule,  or  arise  out  of  the  doctrine  to  be  deduced  fi*om  the  principles 
of  which  it  is  composed. 

With  a  view  to  lead  to  a  knowledge  of  the  spirit  and  construc- 
tion of  this  statute,  a  few  observations  will  be  added. 
.  [*154}       *The  s;reatobjectof  the  Legislature  in  passing  the  Sta«- 
tute  of  Uses,  was,  as  is  evident  from  the  recital,  to  reduce 
the  estate  of  the  cestui  que  use,  in  the  use,  into  an  estate  in  the  land ;. 
and.at  the  same  time  to  continue  to  the  estate  in  the  land,  arising 
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from  m  atltte  in  the  ine^M)  all  those  qoiHties  whidi,  prior  tti 
that  sUtate,  were  annexed  to  the  estate  in  the  use ;  a  propositioa 
to  be  always  kept  in  mind,  as  aoeounting  for  many  and  Tarious  dis- 
tiDciions  in  which  estates  arising  from  uses  are  governed  by  mietf  < 
diAreat  from  those  vriiich  prevailed  atthecommoo  law ;  and  among 
Aem, 

1.  That  the  first  use  may  give  a  freehold  in/utvro. 

9.  Thi^  one  fee  may  be  ddbated  by  another  entof  e. 

9.  Or  the  order  of  priority  be  ehanged  by  shifting  uses  or  by 


4.  That  sereral  persons  taking  at  diflTerent  times  may  be  joint- 
tsoants. 

5.  That  estates  of  freehold  may  oease,  ^)90  /aetOy  by  means  of 
conditional  limitations,  without  entry  or  claim. 

6L  That  a  new  ettaie  shall  be  governed  in  its  descent  by  the  right 
of  succeesioOy  by  which  the  use  would  have  been  regulated. 

To  ansfwer  effectually  all  the  purposes  of  this  enactment,  thd 
estate  in  the  land,  which  before  that  statute  continued  in  the  tnis* 
lees,  to  support  the  estate  limited  in  the  use,  was  transfer- 
led  to  *the  use ;  and  the  estate,  which  at  that  time  existed  in  [*155) 
the  use  of  the  land,  became  an  estate  in  the  land  itself,  by 
the  mere  operation  of  the  statute,  without  any  entry  or  other  act 
hy  the  party.(/) 

The  statnte  executes  the  use,  whether  present  or  future,  so  as  to 
vender  it  a  legal  interest  ;(m)  and  the  interest  thus  executed  will 
be  present  or  future,  according  to  the  manner  in  which  the  use  is 
limited ;  and  the  interest  in  the  use,  whether  limited  to  a  person  in 
certain,  or  to  a  person  to  be  ascertained ;  or  whether  limited  abso- 
lutely, independently  of  any  event,  or  to  take  effect  eyentually, 
will  exeetite  into  and  become  an  estate  or  interest  in  the  land 
itself;  and  as  an  estate  or  interest  in  the  land,  it  will,  with  the  dif- 
ference of  being  a  legal  instead  of  an  equitable  interest,  be  of  the 
same  quality  as  it  would  have  been  in  case  it  had  remained  an  es- 
tate in  the  use. 

Accordingiy,(n)  Mounaon  said,  in  Brent^s  ease,  the  case  which 
originated  the  doubt,  that  the  entry  of  the  wife,  with  commandment 
of  the  feoffees  to  uses,  was  lawful ;  and  Harper  was  of  this  opinion  ;(o) 
Bs^  (p)  urged  the  contrary ;  MounsoUf  negante. 

The  scope  of  the  statute  was  merely  to  give  a  legal  right  and  a 
l^^l  estate,  instead  of  an  equitable  one; (7)  the  le^l  es-  ' 
late  arising  from  *the  use  to  correspond  with  the  equitable   [^^156] 
•woership.(f>) 

The  consequence  is,  that  the  sanie  qualities  which  were  proper 
to  ases  when  they  were  fiduciary,  or  mere  equitable  interests,  fol- 

<M)  2  Leon.  IS.  Per  Manwood. 

(0  Green  v.  irueimm,  M.  41,  42  Eliz. ;  Owen,  87  ;  10  Vin.  Abr.  213,  pi.  6. 
(m)  2  Leon.  166.  179.  Per  Mmneood,  <n)  2  Leon.  18. 

(•)  Dver,  310.  b.  {p)  2  Leon.  18,  19.  {q)  1  Atk.  592, 

(r)  2  Leop.  10.  Pnr  Mamco0d, 
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low  them  now,  since  they  are  executed  into  estates^  or  are  becoincy 
legal  interests. 

By  some  eminent  lawyers  it  has  been  understood,  that  the  sta<« 
tute  does  not  annex  the  legal  title  to  any  uses,  till  these  uses  give 
Tested  interest$.(tf)  They  deduce  the  consequence,  that  as  oftea 
as  the  use  is  limited  in  contingency,  an  estate  in  the  land,  or  a  seit^ 
tiltajuriSy  commensurate  with  the  quantity  of  estate  in  the  use, 
remains  in  the  trustees  orfeofifees  to  uses,  to  supply  a  seisin  to  the 
use,  when  it  shall  become  a  vested  interest. 

Of  those  (/)  who  contend  that  the  seisin  is  transferred  to  such 
uses  only  as  give  vested  interests,  it  may  be  asked,  how  it  happens* 
that  8(  limitation  to  a  person  unborn,  for  an  interest  of  freehold  qua- 
lity, is  liable  to  be  destroyed  or  fail  of  e£fect  as  a  contingent  remain- 
der, unless  the  person  to  whom  the  remainder  is  limited  be  boro 
betbre  the  deterni^ination  of  all  the  preceding  particular  estates  of 
freehold  limited  by  the  same  deed  or  instrument?    And 
how  it  ^happens  that,  on  a  conveyance  to  uses,  the  fee  re-   [*157] 
suits  {u)  to  the  person  by  whom  the  conveyance  is  made, 
till  the  person  to  whom  the  fee  is  limited  has  the  capacity,  or  is  in 
tL  situation  to  take  the  same  estate,  supposing  him  not  to  be  capable 
at  the  time  when  the  conveyance  is  made. 

Unless  the  seisin  or  legal  title  be  transferred  to  the  use,  so  as  te 
fill  the  whole  measure  of  time  granted  to  the  feoffees,  the  feoffees 
must  have  the  time  or  quantity  of  interest,  which  does  not  pass  by 
means  of  the  statute,  to  the  objects  of  the  declaration  of  the  use; 
and  it  would  follow,  that  the  times  of  ownership  or  estates  of  the 
feoffees  would  be  vested,  and  that  the  contingent  uses  could  not 
be  destroyed  or  affected,  because  the  estate  in  the  feoffees  to  serve 
these  uses,  would  support  the  same. 

Another  reason,  of  more  weighty  consideration,  may  be  urged* 
These  interests  could  not  be  the  objects  of  the  doctrine  of  contin- 
gent remainders,  and  the  destruction  of  such  remainders  by  the 
failure,  destruction,  or  determination  of  the  estate  necessary  to  sup- 
port them  ! 

Whatever  may  have  been  the  theory  of  the  law,  on  this  point, 
the  established  practice  of  conveyancers  negatives  the  construction 
that  the  estate  is  executed  to  the  person  only,  and  not  to  the  use. 
All  agree  that  contingent  uses  give  contingent  interests  in 
[*'156]  the  land  or  seisin,  ^though  some  contend  that  an  estate,  or' 
a  scuullla  juris,  remains  in  the  feoffees,  as  often  as  some  of 
the  uses  declared  of  their  estate  are  contingent. 

It  is  universally  admitted,  and  is  quite  clear,  that  the  estate  in 
the  use,  when  it  becomes  an  interest  in  the  land,  through  the  me- 
dium and  by  the  operation  and  effect  of  the  statute,  becomes  liable 
to  all  those  rules  to  which  estates,  raised  by  the  common  law,  are 
Iiable,(;r)  with  this  distinction ;  the  qualities,  (as  the  liability  to 

(«)  Per  Booth.  See  his  opinion,  in  notes  to  Shepp.  Touch.  603;  Dyer,  ubi  tupra. 
(0  ChudUigtCt  case,  or  Dillon  and  Freine,  1  And.  314;  1  Rep.  120;  Poph.90;  1 
Aik.  592.  (u)  Bacon  oo  Uses,  61.  (x)  3  And.  75. 
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iie  overreached  by  the  exercise  of  powders ;  to  be  shifted,  to  eease 
ipso  factOy  by  clauses  of  cesser,  &c.  which,  by  the  indulgence  of 
the  Court  of  Chancery,  accompanied  uses  in  their  fiduciary  state,) 
are  not  separated  from  uses  when  they  change  their  nature,  and 
ftom  an  estate  tn^  tht  use  of  the  land,  become  an  estate  in  the  land 
itself.(y)  The  statute,  in  express  terms,  enforced  the  observance 
of  this  similitude. 

Hence,  too,  contingent  remainders  by  way  of  use,  must  fail. of 
efiect,  unless  they  become  vested  estates  before  the  determination 
of  the  particular  estates. 

Such  is  the  operation  of  the  statute,  according  to  the  interpreta- 
tion which  some  have  given  it  This  opinion  is  warranted  by  the 
doctrine  laid  down  and  ably  supported  by  Mr.  Feame.(2)  His 
opinion,  as  an  individual  considering  the  subject  maturely 
aod  deliberately  in  his  ^chamber,  and  weighing  the  reason  [*159] 
of  a  decision,  with  all  the  circumstances  under  which  a  con- 
trary doctrine  was  advanced,  and  with  the  advantage  of  comparing 
the  theory  of  the  law  with  its  influence  on  practice,  ever  has  had, 
and  ever  will  have,  great  weight  and  authority  with  the  profession. 
Let  it  also  be  observed,  that  the  opinion  he  has  delivered  on  this 
subject,  corresponds  with  the  opinion  given  by  the  Author  of  the 
Treatise  of  Equity;  a  book  of  very  considerable  merit.  The  inge<- 
nious  author  of  that  Treatise,(a)  refiers  to  the  doubt  which  had  ex- 
isted on  this  point,  and  he  assumes  the  point  as  settled. 

The  persons  who  incline  to  the  opinion,  or  express  themselves 
to  the  effect,  that  the  estate  in  the  land  is  not  transferred  to  the 
use,  suppose  it  to  be  transferred  to  the  person  who  hath  the  estate 
in  ^e  use,  in  respect  to  his  estate  in  the  use ;  and  hence  they  infer, 
that  no  use  can  become  a  legal  interest,  until  there  shall  b^  a'  per- 
son in  whom,  by  reason  of  his  existence,  and  the  form  in  which  the 
limitation  to  him  is  expressed,  an  estate  may  vest;  and  that  when 
the  estate  of  the  use  is  divided  into  portions,  and  there  is  a  discon- 
tinuance of  the  general  estate,  the  remainder,  which  is  in  contin- 
gency, may  not  be  coiitinued  till  the  trustee,  or  the  tenant  of  some 
preceding  vested  estate,  hath,  by  his  entry  or  his  action,  reduced 
the  estate  to  a  seisin,  to  serve  and  supply  the  uses,  as  the 
period  *at  which  they  may  become  vested  interests  and  [*160]</ 
legal  estates,  shall  arrive. 

From  what  souroe  they  deduce  this  doctrine.  Or  by  what  reason- 
ing they  maintain  it,  does  not  distinctly  appear.  A  mistaken  no- 
tion, grounded  on  decisions  pronounced  on  the  law  as  it  stood  on 
the  statute  of  Rich.  III.  and  of  course  antecedent,  in  ena'ctment, 
to  the  statute  of  Henry  VIII.  may  have  led  to  this  opinion. 

The  case,  which  states  the  necessity  of  an  entry  by  the  feoffees, 
to  recontinue  the  estate  limited  to  them,  to  serve  the  uses,  after  a 
discontinuance  of  that  estate,  is,  perhaps,  the  authority  relied 

(.V)  2  And.  76.  (?)  On  Contingent  ftemainders,  Batler*f  edit.  288^ 

(a)  Tr.  of  Equity. 
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•B.(i)  This  case  in  all  probability,  relates  to  the  law  as  it  stood  Ua^ 
tore  the  statute,  by  which  uses  are  transferred  into  possession  or 
estate;  and  applies  to  those  iostauces  only/iii  which  a  power  of 
ailicuation  was  giTCn  to  the  cestui  que  use  la  possession,  and  his 
conveyance  created  a  wrongful  seisin,  in  the  nature  of  a  disconti* 
nuance,  and  had  an  effect,  in  some  degree,  analogous  to  that  act; 
and  the  feoffees  were  obliged  to  enter  to  restore  the  s^sin  or  estate 
to  themselTes,  for  the  benefit  of  the  persons  entitled  to  the  use  in 
vemainder,  or  the  issae  in  tail,  when  tenant  in  tail  discontinued  his 

U8e.(c)  In  a  case  with  these  circumstances,  the  tenant  in 
£*161]   possession,  though  he  bad  the  *power  of  disposing  of  the 

land,(</)  and  a  right  of  giving  an  estate  therein,  had  not  any 
estate  in  the  land ;  he  merely  had  e^  estate  in  the  use :  and  after 
a  discontinuance,  the  issue  in  tail  and  remainder-men  could  have 
nothing  more  than  a  right  of  uat  for  the  several  estates  to  which 
they  were  entitled. 

After  the  discontinuance  they  no  longer  had  the  use  itself.  The* 
person  who  claimed  under  the  discontinuance,  did  not  hold  the 
estate  to  their  use ;  he  held  it  for  his  own  use.  The  right  of  entry 
<n*  of  action,  to  recontinue  the  estate,  remained  with  the  feoffees; 
and  it  was  on  them  alone  that  the  issue  in  tail,  or  remaioder^men, 
could  call  to  exercise  that  right  The  feoffees,  on  recontinuing  the 
estate  by  their  entr^  or  their  action,  stood  seised  to  the  use  of  the 
issue  in  tail  or  remainder-men,  in  the  same  manner  as  they  would 
have  done  in  case  no  discontinuance  had  taken  place.  JPmam, 
the  Chief  Baron  of  the  Exchequer,  in  delivering  the  reasons  of  his 
opinion  on  Chudleigh's  case,  with  reference  to  contingent  uses, 
limited  after  the  statute,  agreed  (e)  that  the  entry  and  re-«ntry  of 
the  feoffees  is  wholly  taken  away  by  the  intent  of  the  statute. 

The  case  stated  in  1  And.  332,  and  in  Moor,  38,  39,  in  which 
it  was  held,  that  the  feofiees  might  re-enter  to  restore  their  seisin 

to  serve  the  uses,  is  open  to  the  like  observations  as  are 
[*162J   made  *on  the  case  (ee)  already  mentioned.     In  the  ease 

now  under  consideration,  a  feoffment  was,  prior  to  the 
statute  of  27  Hen.  VIII.  made  to  B^  to  the  use  of  the  feoffor  and 
his  wifQ,  and  their  heirs  of  their  bodies,  and  for  default  of  such 
isstic,  to  the  use  of  the  right  heirs  of  the  feoffor ;  and,  the  feoffor 
being  tenant  in  tail,  he.  in  26  Hen.  Vlll.  (which  wa^  one  year 
before  the  passing  of  the  statute  of  27  Hen.  VIH.  c.  10,  which 
transfers  the  use  into  estate)  levied  a  fine  with  proclamations,  and 
died  in  the  7lh  Eliz. 

The  feoffee  to  uses,  entered  into  the  land  to  revive  the  uses,  and 
the  question  was,  whether  the  entry  of  the  feoffee  was  lawful  or 
not;  and  the  justices  agreed  that  it  was  lawful  in  this  case,  and 
that  all  the  interest  of  the  feoffee  was  not  taken  away  by  the  stat 
of  1  Rich.  III.  nor  by  the  statute  of  37  Hen.  VIII.     They  admit* 

(b)  Per  Hooper  adiI  Harrist  2  Leon.  178 ;  3  Leon.  2S2 ;  Plow.  861. 
(r)  Per  JVaim^fri/,  2  And.  314.  5.  (rf)  Plowd.  361. 


<eA  fhatlbe  fine  passed  an  estate  in  fee ;  but,  taking  it  to  be  dear^* 
that  ifii^  statute  qf21  Ben.  Fill,  kad  not  been  tnaeted^  the 
ftoffiie  might  have  lawfully  entered  and  had  such  estate  ae  th^i 
wife  kad  in  the  use;  and  that  the  statute  transferred  the  use  inte 
astaCe  enly  when  tbm  was  a  seisin  of  the  estate,  to  serve  the  uses, 
they  eottcUided  that  the  feofiee  must  reeontinue  his  seisin  and  estate, 
before  ibe  use  to  the  wife  could  arise ;  and  they  agreed,  that  as 
soon  as  the  feoCse  had  recontinued  his  estate,  the  use  arose  to  the 
wife  by  force  of  the  statute,  and  divested  the  estate  out  of  the  feojF- 
fte.  ' 

*iMamerc'#  case  {/)  was  adjudged  accordingly.  In  that  [*l6d] 
fsse,  abe^  the  feoffment  was  before  the  statute  of  27  Hen. 
VIII.  thdugh  the  question  was  not  agitated  till  the  time  of  9  Elie^ 
The  point  of  law  to  be  eelleeted  from  the  cited  cases.  Is  merely 
tiiat  the  entry  of  the  feoffees  was  not  taken  away  by  the  statute  of 
S7  Heo.  VIIL  in  those  instances  in  which,  at  die  time  of  passing 
that  statute,  the  estate  of  the  feofiee  was  in  a  third  person,  by  dis« 
laiain  or  discontinuance,  so  that  the  estate  could  not  be  communi- 
eated  or  executed  to  the  use.  In  order,  to  the  operation  of  the 
statute,  it  was  necessary  that  there  should  be  an  estate  to  serve  the 
uses.  For  that  reason  the  use  could  not  arise  till 'the  estate  was 
restored  to  the  feoffees.  It  was,  on  all  sound  principles  of  law^ 
higbly  reasonably  that4he  right  of  entry  or  of  action  should  not, 
iKider  sooh  eircumstanoes,  be  taken  from  the  feofiees  or  trustees. 
Unless  that  right  might  be  prosecuted  or  enforced  by  them,  no 
other  person  could  restore  the  estate ;  and  the  wrongful  possessor 
would  have  profited  by  his  own  wrong.  There  would  h^ve  been. 
SL  legislafive  extinguishment  of  the  right  and  ef  the  use,  by  mere 
iolerpretatioo ;  while  tfie  statute,  in  point  of  system  or  intentiOni 
iaterfered  with  the  intereats  of  the  fieoffees  in  those  instances  only 
io  which  they  had  a^egal  seisin,  to  serve  the  uses,  to  be  execoied 
into  estate.  These  observations  account  for  4he  decisions 
in  the  *cited  cases.  These  decisions,  however,  do  not  -[^164] 
lend  to  the  conclusion,  or  allow  of  the  inference,  that  no 
uses  are  executed  into  estates,  besides  those  which  give  a  present 
fixed  interest. 

Oo  the  contrary,  these  decisions  confine  the  point  of  adjudica* 
tion  to  Aose  cases  only  in  which  the  feoffees,  out  of  whose  estate 
tiie  uses  were  to  be  served,  had  not  a  legal  seisin,  at  the  time  when 
the  statute  was  passed.  They  only  settled  the  construction  of  the 
statute  to  be,  that  the  feeffees  must,  by  entry  or  action^  recover 
Ike  estate  conveyed  to  them,  as  the  means  of  serving  the  uses,  be<o 
lore  the  uses  could  execute  into  estate,  under  the  statute. 

There  is  not  any  resolution,  nor  any  expression,  in  these  cases^ 
ezeept  in  ChudleigKs  case,  as  afterwards  noticed,  which  lays  a 
gr5ilod  for  the  opinion,  that  contingent  uses  cannot  become  con- 
tingent legal  interests ;  so  as  to  experience  the  operative  force  of 

(/)  Plow.  346. 
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the  statute,  till  the  time  shall  come,  or  the  event  arrive,  when  these 
limitations  are  to  give  fixed  and  vested  interests :  or  that  the  estate 
may  not  be  executed  to  the  use  for  want  of  a  person,  in  whom  the 
estate,  thus  executed,  may  vest.  And,  notwithstanding  the  lan- 
guage of  some  bboks  to  the  contrary,  it  is  clear  from  others,  that 
limitations  of  conttngent  uses,  do  universally  give  contingtni  inr 
terests.  And  there  is  far  less  absurdity,  and  infinitely  less  incon- 
venience in  the  opinion,  that  a  contingent  interest  may  arise,  at 
law,  from  a  limitation  of  a  contingent  use,  than  that  the 
[*  1 65]  ^estate  to  serve  that  use,  or  a  sdntiuajuris  for  the  purpose, 
should  remain  with  the  feoffees.  In  this  place  it  may  be 
observed,  that  the  determinations  which  have  been  cited,  as  arisioi^ 
on  uses  or  estates  turned  to  a  right,  prior  to  the  statute  of  27  HeD« 
VIII.  cannot  be  of  any  authority  for  uses  limited  since  the  statute ; 
except  springing  uses  to  arise  from  the  immediate  seisin  of  the  for- 
mer owner,  as  in  the  case  of  a  covenant  to  stand  seised,  or  bargain 
and  sale. 

The  more  rational  opinion  seems  to  be,  that  the  statute  passes 
the  estate  of  the  feoffees  in  the  land,  to  the  estates  and  interests  ia 
the  use,  and  apportions  the  estate  in  the  land  to  the  estates  and  in« 
terests  in  the  use ;  and  modifies  the  estates  of  interests  in  the  use 
accordingly.  It  is  agreed,  {jg)  that  an  use  cannot  be  Served  out  of 
an  estate,  arising  from  an  use,  which  is  executed  into  estate  by  the 
statute ;  in  other  words,  an  use  on  an  use  is  void,  as  to  the  legal 
estate;  and  yet  an  estate  may  arise  by  springing  or  shifting  u^, 
to  the  exclusion,  in  the  whole  or  in  part,  of  an  estate  arising  from 
an  use  previously  limited;  and  the  statute  will  execute  estates 
arising  in  this  manner,  without  any  entry  by  the  feoSees.(A) 
[*166]  This  instance'  proves,  that  the  estate  of  the  ^feoffees  is  con- 
founded in  the  use,  in  whatever  manner  the  use  is  limited. 

In  Lord  Cokeys  report  of  Chudleigh*s  case,{t)  it  is  stated  to  have 
been  the  opinion  of  the  major  part  of  the  judges  who  decided  that 
ease,— 

**  That  the  statute  of  27  Hen.  VIII.  doth  not  transfer  any  pos- 
session to  any  use ;  only  to  uses  in  esse,  and  not  to  any  uses  in  fu- 
ture, or  contingency,  till  they  come  in  esse. 

*^  That  there  ought  to  be  a  person  in  esse,  who  should  he  seised 
to  the  use,  and  who  should  take  the  use ;  so  as  it  behoveth,  not 
only  to  have  a  use  limited,  but  a  person  capable  of  the  use,  when 
the  statute  transferreth  the  possession  to  it :  and  therefore  if  the 
person  fail,  it  is  not  possible  to  have  the  possession  executed,  by 
this  statute,  to  one  who  is  not  in  rerum  natura. 

'^  That  no  estate  can^  by  this  statute,  be  transferred  to  the  possv* 
bility  of  an  use. 

(g)  ^7^1  1S6;  1  Afid.  336 ;  2  And.  81 ;  1  Leon.  168  ;  Bacon  on  UsM  ;  t  Sf. 
Abr.383;  2  Bl.  Com.;i35  b;  Shrp.  Toucb.  607,  iu  nnie.«;  Uoyd  find  SpilUtt  Barn. 
Ch.  Bep.  884;  Sanders,  133;  Moor,  761 ;  Hopkhs  v.  Hopkint.  Ca«.  temp,  Tulb.  4|  \ 
1  Atk.  689.691. 

(A)  Moor,  ei^.  (i)  I  Rep.  W^ 


^Slhlit  liw.daiiie  ilrliich  enacts,  or  raflier  dedbai%ilM  the  es- 
tate, ^c  which  wasy  or  rather  liiuiili  te,  ia  the  f/dtma  seieBdy 
should  thenceforth  he  dearly  deemed  and  adjudged  in  the  person 
haFii^  ibe  use,  doth  not  divest  any  estate  out  of  the  feoffees^  ^ut 
when  it  can  be  executed  in  the  cestui  que  use. 

**  That  if  the  estate  should  be  utterly  out  of  the  feoffees,  and  all 
vested  in  those  who  have  the  present  uses,  then  the  future 
use  dial!  never  *arise ;  for  that  it  is  not  possible  that  it  [*ICT} 
should  be  raised  out  of  the  possession  of  the  cestui  que  use  ; 
far  an  itee  eannot  be  raised  out  of  an  use. 

^'  That  the  feoffees,  after  the  statute,  have  a  possibility  to  serva 
the  future  uses,  when  they  come  in  esse  ;  and  that,  in  the  mean 
timS)  all  the  uses  in  esse  shall  be  vested ;  and  when  the  future  use 
eomes  m  ease,  then  the  feoffees,  if  the  possession  be  not  disturbed 
by  disseisin  or  other  means,  shall  have  sufficient  estate  and  seisin 
to  serve  the  future  use  when  it  cometh  in  esse;  to  be  executed  by 
force  of  the  statute,  and  that  seisin,  and  execution  by  force  of  the 
ftatute,  ott{i;ht  to  concur  at  the  same  time. 

*^  That  if  the  possession  be  disturbed  by  disseisin  or  otherwiesip 
the  feoffees  shall  have  power  to  enter,  to  revive  the  former  uses, 
according  to  the  trusts  reposed  in  them ;  and  if  they,  by  any  ac^ 
bar  themselves  of  their  entry,  then  this  case,  not  being  remedied 
by  the  act,  doth  remain  as  it  was  at  the  common  law. 

*^That  although  the  estate  of  the  feoffees  tfe  transferred  unto  the 
uses  in  ease,  yet  a  possibility  doth  remain  in  the  feoffees,  which 
aiay  be  reduced  to  an  estate,  sufficient  to  serve  the  future  uses. 

<'  That  as  the  statute  of  the  27  Hen.  VlII.  doth  extend  to  the 
uses  in  esse  and  persons  in  esse^  and  not  to  any  uses,  which  depend 
only  in  possibility,  for  this  cause  contingent  uses,  as  long 
as  they  depend  in  possibility,  remain  at  ^common  law,  [*168} 
and,  by  consequence,  may  be  destroyed  or  discontinued 
before  they  come  in  esse^  by  all  such-  means  as  uses  might  have 
been  discontinued  or  destroyed  by  the  common  law.  .^ 

.  <^That  remainders,  limited  in  use,  shall  follow  the  rule  and 
reason  of  estates  executed  in  possession  by  the  common  law ;  and 
that  a  remainder  in  the  use  ought  to  vest  during  the  particular  es- 
tate, or  at  least  **  eo  instante^*  when  the  particular  estate  endeth, 
as  well  as  an  estate  in  possession. 

<*That  if  a  contingent  use  come  in  esse^  without  alienation  of  the 
estate  of  the  land,  it  shall  be  executed  by  the  statute  of  Hen.  VHI. 

<*  That  if  there  be  any  alteration  of  the  estate,  before  the  execu- 
tion, or  essence  of  the  future  use,  then  the  use  shall  not  be  trans- 
ferred into,  possession  before  the  impediment  be  removed^  and  the 
estate  recorUinuedJ^ 

The  judges  who  composed  the  couH  in  which  the  case  of  Chud^ 
high  was  decided,  proceeded,  in  delivering  their  opinion,  on  the 
notion  that  the  use  cannot  become  a  legal  estate,  unless  there  is  a 
person  in  whom  the  estate,  arising  from  the  use,  may  vest. 

This  construction  was  made  on  thojse  words  of  the  statutei  by 
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which  it  is  eoietiBdy  that  the  eitalw,  itc  of  the.ptrsoni  ^ho  iSitw 
were,  or  thereaitor  shoiiid  be^  aetsed,  should  be  in  th%  person  whor 
then  had,  or  thei«a(l«*  should  have,  the  uae ;  siid  it  wis, 
[*169]  by  these  jud|^,  deemed  ^necessary  thatthere  akoald  be  m 
person  to»lake  the  estate  of  the  laiia,  arising  from  an  estate 
id  the  use.  They  admitted,  that  the  estate  of  the  land  passes  out 
of  the  trustees  v' and  by  supposing  the  legislature  to  have  intended 
that  the  estate  of  the  land  should  be  in  the  person  to  whom  the  aa# 
is  limited,  when  there  shall  be  any  such  person,(ib)  or  there  beinr 
such  person,  when^in  point  of  limitation,  as'cnressed  by  words  f» 
contingency,  be  shall  have  the  Capaeity  of  taking  the  t§Me  (atid 
this  is  a  reasonable,  and  it  is  presumed,  the  proper  interpretation* 
of  th^  statute,)  the  law  will  stand  precisely  ss  it  has  been  stated.^ 
The  construction  of  the  statute  will  be,  that  tfae^estate  is  transfenred 
to  the  use^  and  not  to  t)ie  person;  and  in  support  of  this  eon** 
sthiction,  it  may  be  truly  ui^d,  that  the  word  person  is  frequetotljT 
used  in  statutes,  to  describe  persons  unborn,  as  well  as  pertona  ift 
existence,  as  must  be  the  daily  experience  o£  every  one,  who  ae^ 
customs  himself  to  legal  disquisitions. 

In  exposition  of  that  branch  of  the  statute  which  gives  the  right,. 
&c.  of  the  trustees  to  the  person  to  whom  the  use  is  limited,  BtSon^ 
in  his  Ti^din|;  on  the  statutes  of  uses,(/|)  says,  <^  it  takes  more 
from  the  feofim,  than  it  executes  pvesently,  in  cases  where  tbeM 

are  uses  in  contingency,  which  are  but  titles." 
[*170]       It  is  clear  then,  that  Bacon  is  to  be  ^undentood  to  hav* 
been  of  opinion,  that  the  estates,  thoi^^  ft  cannot  execute 
in  the  ceetui  que  use^  so  as  to  become  a  vested  interest,  shall,  by  the 
operation  of  the  statute,  be  drawn  out  of  the  trustees. 

His  remarks  on  the  word  ^^  dearly,''  in  this  branch  of  the* 
statute,  m^x^  fully  explain  the  nature  and  import  of  his  observa- 
tions. Turning  his  thoughts,  as  it  is  probable,  to  the  argllmeats 
in  Chudleigh^s  case,  then  recently  determined,  he  observes,  that 
this  word  <<  clearly,^'  seems  properly  and  directly  to  meet  with 
the  conceit  t{ sdntilia  juris.  On  the  application  of  this  word,  and' 
from  the  preamble  of  U)e»«tatote  this  profound  commentator  on  the 
law  of  uses,  concludes,  that  the  estate  of  the  trustees  is  clearly  ex* 
tinct.{m) 

From  these  deductions  and  authorities, (n)  it  appears  to  be  the 
most  reasonable  construction  of  the  statute  of  27  Hen.  VIII.  that 
immediately  after  a  convi^ance  to  uses,  no  scintilla  jurisy  or  the 
most  vetnoie  possibilitf/ 0/  seisin^  remains  with  the  trustees  to 
whom  lands  are  conveyed  to  supply  a  seisin  to  uses,  which  are,  or 
by  any  possibility ^  may  bejsome  vested,  and  consequently  be  ex- 
ecuted into  estate. 

And  it  is  observable,  that  ift  the  argument  of  Shelley's  case,(o) 

(k)  Brent's  case,  Djer,  389  b.  (0  Bacon  on  Ums,  p.  47. 

(m)  Bacon  oo  Use»,  47. 

(«)  1  And.  314,  per  Walmdey  ;  Ibid.  317|  per  Piertom,  Ch.Bkr. 

(o)  1  Rep.  101;  1  Leon.  268. 


ON  tJ8«S.  *I71 

iii0  of  tiie  cocrnsel  for  *the  defea4ant8-^(tfaey  were  Pophaniy 
afterwifds  Chief  Justice  irf*  King's  fieneb,  Caujper,  and  Lord 
Cake^  ail  men  of  distitigtiished  eminenee,  and  unqnestionablj 
at  the  head  of  Ibe  prcrfessioii} — after  observing  that  the  scope 
of  the  skfttvie  of  1  Rich.  III.  was  to  authorize  cestui  que  use 
XMmUsr  and  make  a  feoffnent,  that  the  feoffees  often  defeated  the 
ead  of  this  statute  l^  subtle  and  canning  practices ;  he  drew  the 
eonehisioiiy.that  to  take  away  all  the  power  and  means  of  deceiving 
by.tiie  feoifees^  th^  statute  of  37  Hen.  VIII.  was  made;  and  there- 
fore it  was  holdon  to  be  the  betUr  opinion  of  that  time  (23  Eliz.) 
tkatfor  the  rmslng  ^fxUure  uses  after  the  statute,  the  regress  of 
the  feofibes  was  not  requisite,  and  that  they  had  not  power  to  bar 
those  ftttttre  uses^  for  the  statute  had  transiferred  all  the  estate  out 
sf  tkeau  And,  agreeable  to  these  deductions  and  authorities,  the 
eonstruction  (p)  of  the  statute  is,  that  the  whole  estate  limited  to 
tbs  trastees  toservis  the  uses,  shdU  beeome  an  estate  or  interest  in 
the  hnd,  subject  to  those  qualifications  and  conditions,  to  which 
tfacesti^e,  arising  from  the  use,  had  it  been  originally  an  estate  in 
the  land,  would  have  been  subject;  with  this  exception,  however: 
the  person  who,  at  the  common  law,  would  have  had  only  a  jen»- 
AiKfify  of  reversion,  will,  by  resulting  use  and  the  execution  of 
that  use  into  estate,  have  the  estate  of  the  reversion,  and 
it  will  execute  in  him  quodam  modoym  as  *to  be  vested,  i*172} 
suspended,  removed,  and  to  attach  again  precisely  in  the 
same  manner,  and  under  the  same  qualifioations  as  the  Court  of  Chan* 
sery,when  uses  were  fiduciary,  decreed  the  property  of  the  reversion 
to  the  person  who  had  made  the  conveyance  to  uses,  and  had  disposed 
of  the  fee  on  a  contingency.  This  case,  beyond  all  other  cases, 
and  especially  in  •conjunction  and  with  the  aid  of  other  cases,  tends 
strongly  to  prove  the  positions  which  have  been  advanced  in  the 
inti»'^(ation  of  the  statute  of  27  Hen.  VIII.  It  favors  the  opi- 
nion, that  the  estate  in  the  land  executes  to  the  estate  in  the  use, 
in  respect  of  i\\e  estate,  and  not  of  i\it  person. 

This  was  the  opinion  of  Manwood;  for  after  stating  the  langunge 
of  the  statute  in  enaoting,  that  every  person  that  hath,  or  hereafter 
shall  have,  any  use,  &c.  he  concluded  from  these  words,  that  the 
statute  not  only  provided  for  those  persons  who  were  in  esse,  at 
.  the  time  of  the  act,  but  for  all  other  persons  who  might  have  any 
of  the  said  uses  or  trusts. 

From  the  instant,  then,  that  a  conveyance  is  made  to  uses,  the 
statute  operates  on  the  limitations  of  the  use  ;  and  the  interest  and 
all  the  estate  of  the  trustees,  as  far  as  they  claim  merely  by  the 
eonveyanee  to  serve  themses,  ceases  to  exist ;  and  the  trustees  are 
and  will  continue  to  be  no  otherwise  concerned  in  the  land,  in  re- 
spect of  the  legal  estate,  which  was  conveyed  to  them  to  serve  the 
uses,  than  if  no  conveyance  had  ever  been  made  to  them  ; 
*or  than  if,  after  taking  the  conveyance,  they  liud  trans-   [**173] 

(p)  Poll«xf.  883.  395, 
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ferred  the  estate  to  persons  who  bad  the  caftacity  of  eiij^inglfatt^ 
land  at  present  or  in  future.(9)  Indeed,  the  most  correct  notioa 
which  can  poasibly  be  obtained  of  the  operation  or  effect  of  the 
Statute  of  Uses,  on  the  subject  of  the  execution  of  the  seisin  or  e»^ 
late  to  the  use^  and  particukriy  with  a  view  to  this  much  contro- 
verted point,  may  be  lormed,  by  supposing  a  conveyance  to  uaes^ 
and  that  the  feoffees  to  uses  make  a  conveyance  to  those  persons  to 
whom>  on  the  conveyance  to  the  feoffees,  the  use  is  limited,  whe* 
ther  those  persons  be  in  esse  pr  in  posse  f  and  to  whom  it  would 
result  according  to  the  rules  of  courts  of  equity,  in  those  instances 
in  which  there  was  not  any  present  or  effectual  disposition  of  the 
use  of  the  fee. 

The  fourth  section  of  this  statute  is  appficable  to  rents,  an^ 
has  prescribed  this  very  construction,  and  materially  stre8i(^hens 
the  argument. 

The  language  of  the  sCatote  is,  <'  And  whereas  also  divers  per* 
sons  stand  and  be  seised  of  and  in  any  lands,  tenements  or  here- 
ditaments in  fee^simple  or  otherwise,  to  the  use  and  intent  that  some 
Other  person  or  persons  shall  have  and  pereeive  yearly  to  then^ 
and  to  his  or.  their  heirs,  one  annual  rent  of  X  li.  or  more 
[*I74J  or  less,  outof  the  same  lands  and  tenements ;  and  some*other 
person  one  other  annual  rent  to  him  and  his  assigns,  far 
term  of  life  or  years,  or  for  some  other  special  time,  according 
to  such  intent  and  use  as  hath  been  heretofore  declared  limited  and 
made  thereof; 

*^  Be  it  therefore  enacted,  by  the  authority  aforesaid,  that  io 
every  such  case  the  same  persons,  their  heirs  and  assigns,  that  have 
such  use  and  interest,  to  have  and  perceive  any  such  annual  rents 
out  of  any  lands,  tenements  or  hereditaments,  that  they  and  every 
of  them,  their  heirs  and  assigns,  be  adjudged  and  deemed  to  be  iot 
]>ossession  and  seisin  of  the  same  rent,  of  and  in  such  like  estate 
as  they  had  in  the  title,  interest,  or  use  of  the  said  rent  or  profit, 
and  as  if  a  sufficient  grant  or  other  iaui/ul  conveyance  had  beef^ 
made  and  executed  to  them^  by  such  as  were  or  shall  be  seised  to 
the  use  or  intent  of  any  such  rent  to  be  had,  made,  or  paid  accord^ 
iug  to  the  very  trust  and  intent  thereof;  and  that  all  and  every 
such  person  and  persons  as  have  or  hereafter  shall  have  any  title, 
use  and  interest  in  or  to  any  such  rent  or  profit,  shall  lawfully  dis* 
train  for  nonpayment  of  the  said  rent,  and  in  their  own  namea 
make  avowries,  or  by  their  bailifis  or  servants  make  cognizances 
and  justifications,  and  have  all  other  suits,  entries  and  remedies  for 
such  rents,  as  if  the  same  rents  had  been  actually  and  really  grant- 
ed  to  thenif  with  sufficient  clauses^  of  distress,  re-entry  or 
[''ns]  otherwise,  according  to  such  ^conditions,  pains  or  other 
things  limited  and  appointed  upon  the  trust  and  intent,  for 
payment  or  surety  of  such  rent." 

Between  a  conveyance  from  the  feoffees  to  the  cestuis  ^ue 

(9)  Bacon  on  Uses,  45. 
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t&d  the  ezacutioD  of  the  use  into  estate  by  virtue  of  the  statute  for 
transferring  uses  into  po8se8sion9(r)  various  differences  exist 

Thej  arise  out  of  the  spirit,  and  are  enforced  and  enjoined  hy 
the  lineua^  of  the  statute.     One  of  the  differences  is, 

Ist,  The  possibility  of  reversion,  if  there  be  any,  will  be  in  the 
penon  who  makes  the  conveyance  originally  to  uses,  instead  of  the 
fisoflees  in  whom  it  would  remain  on  a  reconveyance. 

fidiy.  The  interest,  which  under  the  operation  of  the  statute,  is 
tn  estate  when  the  use  of  the  fee  is  limited  in  contingency,  would, 
trndor  a  conveyance  of  the  legal  estate,  be  merely  a  possibility. 

Thus,  when  lands  are  limited  by  a  conveyance  at  common  lawy 
to  A  for  life,  remainder  to  the  heirs  of  £,  who  is  living,  the  fee 
will  pass  out  of  the  person  who  makes  the  conveyance. 

No  estate  will  remain  in  him.  He  will  retain  the  mere  possibi* 
lity  of  having  the  fee  as  a  vested  interest,  when  it  shall  be  certain 
that  the  fee  cannot  vest  in  the  person  to  whom  the  same  is  li* 
niited. 

Mr.  Feame  has  doubted  on  this  point,  or  *rather  ar-  [*176] 
rived  at  a  different  conclusion.    The  weight  of  authority, 
and,  it  seems,  the  principles  of  tenure  ane  against  bis  reasoning. 
He  judged  of  the  law  as  it  might  with  propriety  have  been,  instead 
of  pursuing  it  af  a  part  of  a  8ystem.(«) 

Suppose  B  to  survive  the  continuance  of  the  estate  of  ii,  then 
the  possibility  of  having  the  land  by  reversion,  will  become  an 
estate  by  reason  of  the  reversion ;  and  suppose  B  to  die  during  the 
existence  of  the  estate  of  A^  and  while  the  contingent  remainder 
is  capable  of  effect,  then  the  possibility  will  not  exist  any  longer. 

Again,  suppose  a  conveyance  to  be  made  to  A^  in  fee,  to  the  use 
^t  Aor  Bf  for  life,  remainder  to  the  heirs  of  C,  who  is  living. 

In  this  instance,  immediately  after  the  execution  of  the  convey^ 
tnce,  A  or  B  will  have  an  estate  for  life,  and  the  heirs  of  C  will 
teve  the  fee,  provided  C  should  die  during  the  continuance  of  the 
estate  of  ii  of  of  B,  being  the  tenant  for  life.  In  the  mean  time, 
till  the  renaatoder  Kmited  to  the  heirs  shall  vest  in  interest,  the  fee 
will,  by  resulting  use,  execute  in  the  person  who  makes  the  con* 
veyance  to  uses«  so  as  to  become  an  absolute  estate  in  him,  if  the 
conthgiint  fee  should  fail  of  effect ;  and  to  be  defeated,  if  the  limi* 
tation  to  the  heirs  of  C  should  f^ive  a  vested  interest ;  and  as  well, 
in  the  mean  time,  tiU  the  interest  conveyed  by  the  gift  to 
the  *heirs  shall  vest  in  estate,  as  after  that  limitation  shall  [*177] 
fail  of  effect,  the  person  who  makes  the  couveyance  to 
uses,  hath  an  estate  in  fee,  of  which  he  may  dispose  at  his  plea* 
sure ;  and  be  even  instrumental  in  barring;  the  contingent  remain- 
der by  uniting  his  reversion  to  the  particular  estate  by  which  the 
^lemamder  is  supported,  and  defeating  the  remainder  by  taking 
from  it,  through  the  learning  of  merger,  the  support  of  the  parti- 
cular estate  on  which  it  depends  for  effect  (I) 

(r)  27  Hen.  Vm .  r.  10.  (*}  »  \l»tr,  2S3.  (0  S-Conrey. 
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AUOf  he  may  induce  the  lil»  oMiaequeDees,  by  ajBceptitig  «  sur* 
render  of  all  thoae  particular  estatei  which  are  Uie  aupjArt  of  the 
remainder* 

Nemo  est  hseres  nivefUis,(tt)  For  thia  raaaon  the  limitation  to 
dM  hem  pasaes  a  remainder  in  contingency,  fior  want  of  a  ptarwon 
in  whom  the  intereat  may  vest. 

Till  the  death  of  the  aneeatoTy  it  ia  uncertain  who  wUl  he  his 
heir ;  on  that  account,  no  one  can  take  by  the  name  of  heir;  gene- 
rally, till  the  death  of  the  pergon  to  whom  thia  term  of  rdation  ia 
applied. 

The  liiEooibscrvatton  applies  to  a  remainder  to  heira  of  the  body^ 
uaed  in  the  proper  and  technical  aenae  of  these  teaoBa. 

These  obaerratioDa  are  equally  relerant,  when  the  remainder  ia 
eontingent,  by  reaaoo  of  the  form  of  the  limitation,  as  coniaining 

words  of  contingency. 
{*176}       ^Coo^eyanees  are  frequently  made  to  and  to  the  oae  of 
a  n»an  and  his  heirs.  (»)  . 

Under  a  conveyance  in  these  terma,  tiie  person  to  whom  the  uae 
is  limited,  i&  not  seised  by  force  of  the  Statute  of  Usea,  hut  by 
force  of  the  ordinary  operation  of  the  conveyanee,  ood  the  rulea 
of  the  common  law,  indepeodendy  of  the  Statute  of  Uaea. 

That  the  title  to  the  estate  may  depeml  on  tBe  operation  and 
efieot  of  the  Statute  of  Uses,  the  conveyance  muat  be  to  one  peraon 
and  the  use  limited  to  another  peraon ;  or  the  grantee  muat  be  one 
only  of  aeveral  persons  to  take  under  the  declaration  of  uses >  aa  one 
of  two  joint'^tenanta;(x)  or  if  the  uae.be  expressed  id  &vor  of  the 
person  to  whom  the  conveyance  is  made,  there  snuat  be  some  pur« 
poae  to  be  answered,  through  the  medium  of  that  cooTeyance, 
which  cannot  be  attaioed  under  the  rules  of  the  common  law ;  aa 
the  power  of  making  leases,  shifting  the  use,  ^.  voatiog  the  estate 
agreeable  to  the  intention  of  the  parties,  &c.(y)  ^ 

Hence  the  determination  in  the  recenf  case  of  Chaditt  s,  Brig^ 
hafny(z)  as  commented  on  in  3  Vol.  CouFey.  (pp.  165. 494^) 
[*179]   and  hence  the  ^observations  on  the  form  of  uses  for  pre- 
venting the  attachment  of  a  title  of  dower..(a) 

If  the  conveyance  be  to  and  to  tlie  use  ot  Ain  fee,  with  ulterior 
uses  declared  of  his  estate,  these  ulterior  uses  will  be  coneidjsred  aa 
uses  on  uses,  and  they  will  be  repognant  to  the  use  declared  to  A 
himself.  For  that  reason  the  ulterior  usea  are  not  of  any  avail,  at 
law.  They  are  merely  equitable  interests;  effectual  in  equity, 
though  denied  by  the  courts  of  law  to  be  of  any  validity  in  refe- 
rence to  the  legal  title. (6) 

(ti)  1  fiMt  22 1». 

(u)  Dyer,  186;  BRCon  on*  Usr^,  63;  Com.  R«p.  313;  Skin.  209 ;  €ilb.  $ep.  17; 
Butler  on  1  Inst.  271  b 

(x)  BiM:on  on  U?**,  64;  Dyer,  111. 

(it)  Bncon  on  1?.m's,  63;  Hntt.  112 ;  Cartoariint  and  Carwardmt,  Butler's  Fearoe^ 
388;  Sftnnners  cnhc.  i3Brp.  54;  Lev.  11.  (a)  1  Bos.  &  Full.  UK2. 

(a)  \\H\k.  Principles,  2d  edit,  p  49. 

(h)  mutslovt  V,  Biirv,  2  P.  Wms.  146;  Free,  in  Chan.  691 ;  3  Atk.  729. 
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Again,  on  a  conveyance  to  a  man({;)  in  fee,  there  is  a  difference 
when  a  particular  estate  is  limited  to  bis  use,  and  when  an  estate 
in  fee. 

r  In. those  instances  in  which  he  has  ^particular  estate,  he  will 
bold  that  estate  by  force  of  the  Statute  of  Uses  ;  because  he  cannot 
hzve  the  particular  estate  out  of  an  estate  in  fee,  otherwise  than  by 
means  of  this  statute. 

So  if  the  grantor  took  a  life  estate  or  in  tail,  he  would  be  seised 
by  force  of  the  statute. 

In  those  instances  in  which  the  grantee  has  the  general  estate, 
that  is,  the  estate  in  fee,  his  title  will  depend  merely  on  the  com- 
mon law ;  because  he  may  have  that  estate  consistently  with  the 
estate  he  took  by  the  conveyance.  The  limitation  of  the 
use  for  a  particular  estate,  affects  ^'only  part  of  the  time  [*180] 
taken  by  the  conveyance,  and  not  the  whole  of  that  time ; 
and  it  leaves  in  him  the  residue  of  the  ownership,  under  the  com- 
mon law  conveyance,  (cf) 

And  when  a  conveyance  is  made  to  A,  to  such  uses  as  A  shall 
appoint,  and  in  default  of  appointment  to  the  use  of  A  in  fee,  the 
uses  will  be.  void ;  and  A  will  be  seised  by  the  rules  of  the  com- 
mon law,  on  the  ground,  that  he  is  the  only  person  for  whose  be- 
nefit an  use  was  declared,  and  there  is  not  any  person  who  could 
have  called  on  him  for  the  execution  of  the  use  into  estate.  The 
estate  is  already  in  him,  and  the  equitable  ownership  is  blended  in 
the  legal  ownership. 

So  when  the  interest  limited  to  the  feoffees  is  contingent,  the  in- 
terest of  the  cestui  que  use  must  partake  of  that  quality ;  or,  more 
properly  speaking,  there  cannot  be  any  estate  in  the  use  till  the 
estate  of  the  feoffees  shall  he  vested.  If,  under  these  circumstan'- 
ces,  there  should  be  a  discontinuance  or  disseisin,  it  is  admitted 
that  the  feoffees  must  enter  to  restore  the  seisin,  before  the  use 
could  execute  into  estate. 

These  observations  will  illustrate  the  distinction  already  taken 
on  the  scintilla  juris  of  the  feoffees. 

When,  on  a  conveyance  to  a  man,  there  is  also  a  limitation  of 
use  in  his  favor;  as  to  A,  to  the  use  of  him  and  his  heirs, 
or  to  J.  and  his  ^heirs,  to  the  use  of  him  and  his  heirs  for  [*18I] 
lives  ;(e)  the  several  limitations  of  the  estate  and  the  use 
are  construed  as  several  parts  of  the  same  gift,  and  are  to  be  consi- 
dered, collectively,  as  marking  the  continuance  of  the  estate.  In 
this  instance,  the  clause  declaring  the  use  may  enlarge  or  explain 
the  limitation  to  the  grantee ;  or  rather  forms  part  of  that  limita- 

tlOfl. 

In  those  instances  (/)  in  which  the  conveyance  of  the  land  and 

(c)  Bacoa  on  Uset,  63,  64.    Bacon  is  very  confused  and  indistinct  on  this  point. 

\i)  Pien  and  Hoe*$  ease^  1  Leon.  125;  Dier,  186;  2  And.  180;  and  Crawley's 
case,  ib.  190. 

(e)  Jenknu  and  Fcmnr,  Cro.  Car.  167. 

(/)  OmoUy'i  case,  Cro.  Eliz.  721;  Owen,  126;  2  And.  130.  S.  C;  Shep. 
Touch.  016. 
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the  limitation  of  the  use  are  to  distinct  persons,  the  rule  of  law  is^ 
that  the  limitation  of  use  cannot  enlarge  the  estate  of  the  land* 

In  other  words,  when  a  man  takes  by  the  statute,  under  a  con- 
yeyance  to  uses,  the  estate  in  the  use  cannot  be  larger  than  thf 
estate  granted  in  the  land  to  serve  the  use.  The  estate  in  the  use 
and  the  estate  in  the  land  pass  by  limitations  which,  in  considera- 
tion of  law,  are  distinct.  In. cases  with  these  circumstances,  the 
estates  in  the  use  are  like  derivative  interests  out  of  the  estate  in 
the  land  limited  to  supply  the  estates  in  the  use. 

Of  consequence,  the  estate  in  the  use  cannot  be  larger  than  the 

estate  limited  in  the  land  to  serve  the  use.     At  the  utmost,  it  oan 

only  be  commensurate  with  the  estate  in  the  land,  however  small 

the  estate  in  the  land  may  be  when  compared  with  the 

[*182]    quantity  of  interest,  which  *the  words,  in  the  clause  of 

limitation  of  use,  are  sufficient  to  pass. 

The  distinctions  briefly  stated,  ai*e, 

1st,  A  limitation  to  pass  an  estate  by  force  of  the  Statute  of 
Uses,  cannot  give  a  more  ample  interest  than  is  conveyed  to,  and 
actually  vests  in  the  feoffees  to  serve  the  use. 

2dly,  When,  on  the  conveyance  of  the  land,  no  time  of  conti- 
nuance is  limited  by  express  words,  and  the  land  and  the  use  are 
limited  to  the  same  person,  the  declaration  of  use  will  form  part 
of  the  limitation  of  estate. 

Estates  are  said  to  arise 

By  resulting  use,(^)  when  an  assurance  is  to  have  its  operation 
solely  under  the  Statute  of  Uses ;  or  through  the  medium  of  a 
conveyance  at  common  law,  to  supply  a  seisin  to  the  uses ;  and  ne 
disposition  is  made  of  the  use  for  some  part  of  the  time  of  the 
estate  of  the  person  who  limits  the  use. 

In  this  case,  the  use  is  said  to  result  to  the  former  owner  of  the 
estate ;  and  the  use  will  execute  in  him,  exactly  in  the  same  man- 
ner as  if  the  use  had  been  limited  to  him  expressly  for  that  time ; 
and  he  will  be  seised  by  means  of  the  Statute  of  Uses,  and  not  by 
virtue  of  his  old  seisin  or  ownership.  This  point  affords  ample 
scope  for  illustration  by  differences  and  distinctions. 

In  this  place  it  will  be  sufficient  to  observe,  that  a  re- 
[*183]    suiting  use  is  that  part  of  the  ^ownership  of  which  no  dis^ 
position  is  made,  and  which  remains  with  the  author  of 
the  uses.(^) 

The  contingency,  when  it  arises,  draws  the  estate  to  the  use^ 
and  defeats,  in  the  whole  or  in  part,  the  use  which  resulted  to  the 
grantor. 

Uses  can  result  or  be  implied  only,  1st,  where  there  is  a  chasm 
in  the  disposition  of  the  ownership,  and  it  cannot  be  filled  by  any 
other  means  than  by  giving  to  the  person  who  is  the  author  of  the 
uses,  an  estate  for  that  precise  period  of  time  of  which  no  disposi- 
tion is  made.    This  can  happen  in  those  cases  only  in  which  there 

(g)  1  Lord  Raynt.  83;  Com.  t>ig.  Uses,  D.  1.  (h)  1  Inst.  22  b. 
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is  a  limitation  to  the  heirs  of  the  author  of  the  uses,  or  to  some 
other  person  after  his  dicec^e  ;  and  tKbg  only  when  no  estate  is 
limited  to  him  or  to  any  other  person,  for  the  exact  period  of  his 
owD  Hftj  and  he  himself  (AA)  does  not  take  any  estate  by  express 
lindtaiionj  which  excludes  the  implication,  and  negatives  the  con- 
struction of  an  intention  to  take  an  estate  for  that  period  ;  or, 

2dly,  Where  there  is  not  any  limitation  of  the  use  of  the  fee ; 
or,  where  the  fee  is  limited  in  contingency.  In  the  first  case,  the 
use  of  the  fee  will  result  absolutely;  and  in  the  second  case,  only 
till  the  contingency  arises.  But  it  never  will  result,  if  it  would  be 
contrary  to  some  estate  expressly  limited. (AA) 

The  doctrine  of  uses,  is  a  subject  of  great  importance  to  the  pro- 
fessioo ;  and  on  that  account,  the  Author  has  been  more  diffuse  on 
this  head,  than  may  be  deemed  necessary. 

*Po8sibly,  he  may  be  mistaken  in  his  construction  of  [^184] 
the  statute  on  the  disputable  points ;  and  the  readers  of 
this  book  will  act  prudently  to  suspend  theii^  opinions  on  the  doc- 
trine o{  scintilla  Juris  J  the  principal  point  of  discussion,  till  it  shall 
be  decided  by  the  solemn  judgment  of  a  court  .of  justice.  He  is  not 
aware  there  ever  has  been  a  decision  directly  on  the  point.  AH 
the  opinions  which  have  been  delivered  from  the  Bench,  on  this 
head,  have  been  extra-judicial.  If  any  argument  is  to  be  drawn 
from  the  decisions  themselves,  without  any  reference  to  the  opi- 
nions expressed  on  pronouncing  these  decisions,  or  if  practice  is  to 
be  the  guide,  they  seem  to  support  the  Author's  conclusion. 

Limitations  of  trust  do  not  give  any  estate  at  law.  They  merely 
entitle  the  person,  beneficially  interested,  to  an  estate  In  equity. 
Trusts,  simply,  by  way  of  beneficial,  without  any  legal  ownership, 
are,  at  this  day,  the  same  as  uses  were  before  the  statute  (^  27 
Hen.  VIII.  The  word  nse^  and  the  word  trusty  in  their  most  ex- 
tensive si«^nification,(t)  were,  in  those  days,  convertible  terms; 
although,  in  some  instances,  they  were  used  with  different  mean- 
ings ;  the  former,  to  express  the  beneficial  interest  in  the  land,  by 
having  the  use  and  enjoyment  of  the  land  itself;  the  other^  to  ex- 
press some  benefit  independent  of  the  use  of  the  land,  as  a 
sum  of  money  to  be  raised,  &c.  the  right  of  having  the  *be-  [*185] 
nefit  of  the  money,  arising  from  the  land  after  that  money 
was  received.  Every  trust  was  not,  in  the  terms  of  this  distinc- 
tion, an  tisey  although  every  use  was  a  trust  This  very  distinc- 
tion has  been  regarded  in  the  application  of  the  law  to  cases  arising 
on  the  Statute  of  Uses ;  and  therefore 

1st,  If  an  estate  be  conveyed  to  a  person,  to  the  intent  that  a 
eommon  recovery  may  be  suffered ;  or, 

2dly,  That  the  rents  may  be  received  by  the  feoffee,  and  applied 
in  a  particular  manner ;  or, 

Sdiy,  That  the  feoffee  may  do  some  act  with  the  rent  of  these 
lands,  as  pay  taxes,  repair  the  premises,  &c. ;  or  convey^  &c. ; 

(JkA)  Djer,  111  b.  (t)  2  Ean.  103. 
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these  trusts  are  not  executed  by  the  Statute  of  Uses ;  though  thejr 
are  declared  beneficially  for  another  person ;  for  in  all  these  cases 
the  estate  of  the  land  must  remain  in  the  fepfiee,  to  enable  him  to 
perform  the  trusts. 

A  trust,  with  reference  to  the  use  of  the  estate,  may  be  described 
to  be  a  right  in  equity  to  have  a  conveyance  of  Hie  land>  and  to  take 
the  profits  in  the  mean  time. 

*^  The  Statute  of  Uses  transferred  entirely  all  that  was  equitable  " 
(in  point  of  estate  must  be  understood)  ^<  into  a  legal  modification ; 
and  the  courts  of  law  were  then  bound  to  ask  what  was  the  equity , 
because  the  statute  said  that  the  law  should  follow  equity  :"(j)  while 
mere  trusts  are  to  be  executed  by  a  conveyance^  and  the 
[*186]  ^parties  have  a  right  to  apply  to  a  court  of  equity  for  that 
conveyance.  (A?) 

Trusts  are  divided  into 

1.  Trusts  executory 9 

2.  Trusts  executed. 

These  are  terms  of  relation,  and  to  the  person  rather  than  to  the 
interest.  Every  trust  is  executory, (/)  in  relation  to  the  person 
who  is  to  perform  the  trust.  On  the  other  hand,  every  trust  may 
be  said  to  be  executed,  with  reference  to  the  person  in  whose  favor 
it  is  made,  and  his  power  of  alienation,  by  reason  of  his  interest, 
under  the  trust. 

As  often  as  mention  is  made  of  trusts,  with  a  view  to  the  conduct 
of  the  trustees  and  the  nature  of  the  trusts,  the  tiusts  are  said  to  be 
executory  ;(m)  and  when  with  relation  to  the  person  who  is  to 
have  the  benefit  of  the  trusty  and  his  interest  by  reason  of  the 
same,  they  are  said  to  be  executed. 

This  'distinction,'  it  is  submitted,  accounts  for  the  difference  of 
expressions  which  frequently  occur  on  this  subject. 

The  expression,  trusts  executed,  is  used  in  some  instances,  in- 
deed more  generally y  in  another  sense,  different  from  that  already 
noticed.  Thus  uses  giving  the  legal  estate,  by  the  operation  of  the 
Statute  of  Uses,  are  frequently  distinguished  by  the  appellation  of 
trusts  executed f  to  distinguish  them  from  those  trusts 
[*I87]  *  which  remain  equitable  interests,  and  on  which  the  statute 
does  not  operate. 

In  point  of  fact  and  of  law,  the  former  species  of  trust  are  uses^ 
and  are  denominated  trusts,  only  from  the  terms  in  which  thi9 
mode  of  ownership  was,  prior  to  the  statute,  expressed. 

There  is  also  another  and  different  sense  in  which  the  expres- 
sions, trusts  executed  and  executory,  are  applied. 

Thus  a  trust  is  executory,  whether  arising  under  a  conveyance 
by  deed  or  will,  or  under  an  agreement  to  convey  ;  or  in  marriage 
articles,  when  the  trust  is  by  express  direction,  or  by  inference, 
from  the  nature  of  the  instrument,  (and  this  is  peculiarly  the  ^ase 

( t*)  Per  Lord  Mamfieldf  Cowp.  2G6. 

(i)  3  Burr.  1106.  (/)  1  Tr.  Atk.  694. 

(m;  Roberts  and  ZHxwell,  1  Atk.  <K)7. 
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ia  marriage  articles)  to  be  perfected  by  a  convejrance  or  settlement 
at  some  fature  period. 

Uader  these  circumstances,  the  trusts  are  to  be  carried  into  exe- 
cution, agreeable  to  the  intention ;  as  that  intention  can  be  coUectp- 
ed  either  from  the  genuine  sense  of  the  words,  or  discovered  from 
the  nature  of  the  instrument,  without  regard  to  the  strict  legal  im« 
port  of  the  words,  or  their  technical  sense ;  or  from  the  nature  of 
the  contract  and  the  objects  of  the  provision  ;  as  children  claiming 
under  marriage  articles.  For  by  the  direction,  or,  which  is  of  the 
same  effect,  the  necessary  inference,  that  a  conveyance  is  to  be  made^ 
it  is  evident  that  something  further  is  to  be  done }  and  it  devolves, 
as  a  consequence,  to  the  courts  of  equity,  to  order  in  what  manner 
and  with  what  limitations  the  conveyance  shall  be  made: 
and  that  court,  on  the  rules  of  ^established  practice,  will  [*1883 
order  the  conveyance  to  be  made  in  such  manner,  and  with 
soch  limitations,  as  will  best  answer  the  intention  of  the  author  of 
the  trust  Under  this  discretionary  power,  courts  of  equity  will 
construe  the  language  in  conformity  with  general  practice,  so  as  to 
give  estates  to  sons  in  succession  ;  to  supply  cross  remainders ;  and 
add  limitations  to  trustees  for  preserving  contingent  remainders^ 
&c.  &c. 

Of  trusts  of  this  description,  and  the  construction  applied  to 
them  by  the  Court  of  Chancery,  a  more  extended  view  will  be  ta- 
ken in  the  chapter  on  Freeholds,  and  in  considering  the  extent  of 
the  rule  in  Shelley^s  case,  and  the  exceptions  to  that  rule.(7») 

Drusts  executed  are,  when  by  deed  or  will  lands  are  conveyed  or 
devised,  in  terms  or  in  effect,  to  and  to  the  use  of  one  person^  or 
several  persons,  in  trust  for  others,  without  any  directions  that  the 
trustees  shall  make  any  farther  conveyance ;  so  that  there  is  not  any 
ground  from  which  it  appears  that  the  author  of  the  trust  had  a 
▼lew  to  a  future  instrument  for  accomplishing  his  intention. 

Dispositions  in  this  form  are  not  objects  on  which  the  Court  of 
Chancery  can  assume  a  directory  or  discretionary  power.  The 
rule  applicable  to  such  trusts  is,  that  equity  follows  the  law,  and 
limitations  of  equitable  interests  and  legal  estates  receive  the  like 
construction. 

Thus,  in  the  language  o(LordAlvanlet/,(p)  "This  Court 
[Ciiancery,]  has  determined  that  *such  equitable  estates  [*189] 
are  to  be  held  perfectly  distinct  and  separate  from  the  legal 
estate.  They  are  to  be  enjoyed  in  the  same  condition,  entitled  to 
all  tte  same  benefits  of  ownership,  disposable,  devisable,  and  bar- 
rable,  exactly  as  if  they  were  estates  executed  in  the  party ;  and 
the  persons  having  them  may,  without  the  intervention  of  the  trus- 
tees, or  the  possibility  of  their  preventing  them  from  exercising 
their  ownership,  act  as  if  no  trustees  existed ;  and  this  court  will 
give  validity  to  their  acts ;  and  when  I  am  told  that  legal  and 
equitable  estates  cannot  subsist  in  the  same  person,  it  must  be  un- 

(n)  Ch.  3.  (o)  Philips  ▼.  Brydges,  2  V«.  Jan.  127. 
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deratood  always  with  this  restriction,  that  it  is  the  same  estate  in 
equity  and  at  Iaw.''(oo^ 

In  the  application  or  the  law  to  trusts  executory,  the  construction 
is  different ;  for,  since  the  author  of  the  trusts  declares  it  to  be  his 
intention  that  something  farther  shall  be  done,  and  makes  provi* 
sion  for  this  object,  the  Court  of  Chancery,  which  hath  a  peculiar 
jurisdiction  over  interests  of  tliis  sort,  and  a  controlling  power  over 
the  conduct  of  the  trustees,  will  carry  into  execution  the  intention 
of  the  author  of  the  trust,  as  far  as  that  intention  can  be  collected^ 
and  can  be  complied  with  consistently  with  the  rules  of  law* 

Of  trusts,  being  uses  which  are  executed  by  the  statute  of  87 

Hen.  VIIL  and  of  trusts  executed,  which  are  not  uses,  and  give 

merely  an  equitable  ownership  ;  and  of  trusts  which  are 

['''190]   ^merely  executory,  the  following  are  apposite  examples^ 

showing  the  material  distinction  between  them. 
1st,  A  conveyance  or  devise  to  A  and  his  heirs,  in  trust  for  3 
and  his  heirs,  gives  a  trusty  .t.  e.  an  use  executed  under  the 
Staiute  qf  Uses;  and  the  trust  becomes  a  legal  estate  in  B, 
through  the  medium  of  that  statute. 
8dly,  A  conveyance  or  devise  to,  and  to  the  use  of  c^  and  his  heirs^ 
in  trust  for  B  and  his  heirs,  gives  a  trtsst  executed^  but  does 
not  pass  the  legal  estate  :  the  second  use  is  an  use  on  an  use, 
and  therefore  a  mere  trust,  or  use  in  the  second  degree,  con- 
ferring an  equitable  ownership. 
3dly,  A  conveyance  or  devise  to  Ji  and  his  heirs,  or  to,  and  to  the 
use  of  •&  and  his  heirs,  upon  trust  to  convey  to  B  and  his  heirsj 
is  a  trust  merely  executory. 
An  tf^tj^by  implication  of  law  has  place,  only  in  limitations  of 
use,  either  by  assurances  operating  merely  by  the  statute,  or  through 
the  medium  of  a  conveyance  to  serve  the  uses  $  and  in  devises  by 
wills. 

B^  the  rules  of  the  common  law  applicable  to  deeds, (/>)  no  in- 
tention will  be  presumed  unless  it  be  expressed  ;  and  consequently, 
no  estate  will  arise  unless  there  be  a  limitation  to  pass  that 
estate. 
[*191]  *In  devises  by  wills,  and  in  some  cases  in  limitations  of 
the  use,  a  different,  construction  is  made.(/;g9)  From  an  in- 
tention expressed  in  reference  to  one  person,  the  courts  of  justice 
will,  in  these  cases,  imply  an  intention  in  favor  of  another  person.(7) 
In  these  instances,  however,  the  implication  must  be  necessary ; 
such,  that  without  it,  the  intention  of  the  parties  cannot  have  ef- 
fect, according  to  the  terms  in  which  they  have  expressed  them- 

89)  Rohinton  ▼.  Cuming^  Cas.  temp.  Talb.  164. 
)  Vaogh.  260 ;  1  £q.  Abr.  11)6  ;  2  her.  79,  per  TwUden,  cites  13  Heo.  VII. ;  8  Loid 
Raym.  1162 ;  Perk.  §  173 ;  and  infra,  an  exception.  The  game  point  applies  to  copy- 
holds, Lex.  Ciist. ;  Tr.  on  £q.  69,  $  2. 

<  pp)  1  Inst.  22  b ;  Pybui  and  MUfordy  I  Vent.  372 ;  Tvppen  and  Coteii,  1  Lord  Raym. 
38 ;  4  Mod.  380 ;  2  Lev.  76 ;  Feame,  54 ;  WiUii  and  others  ▼.  PaltMr,  6  Burr.  2616 ;  2 
Black.  Rep.  687 ;  2  WiU.  22. 
(q)  Rvmilly  ▼.  JamtSj  6  Taunt.  263 ;  tn/ra,  ch.  Estates-Tail  and  for  Life. 


OF  ESTATES  BT  IMPLICATION.  191 

selves.    But  no  estate  can  arise  by  implication  to  defeat  an  estate 
which  is  expressly  limited. 

When  a  conveyance  is  made  by  a  man  to  the  use  of  his  hem^qq) 
and  no  estate  is  limited  to  himself,  or  to  any  other  person  for  his 
life,  and  he  does  not  take  any  estate  by  express  limitation  to  be  ex- 
cluded, or  which  would  be  merged  by  means  of  the  estate  to  be 
implied,  then  an  estate  will  arise  by  implication,  for  he  cannot  have 
aoy  heirs  till  his  death ;  consequently  there  is  a  portion  of  time 
commensurate  with  his  life,  and  which,  independently  of  the 
time  of  any  other  estate,  will  elapse  before  the  limitation  to  his 
heirs  can  take  place :  also  in  reference  to  any  other  estate  previous- 
ly limited,  and  liable  to  determine  in  his  lifetime,  so  that 
ao  interval  *may  happen  between  the  determination  of  that  [*192] 
estate  and  his  death ;  an  estate  for  life  will  arise  to  him  by 
implication.  And  as  Mr.  Feamej{r)  with  his  wonted  accuracy  and 
force  of  reasoning,  has  observed,  the  inference  afforded  by  the  se- 
veral cases  seems  to  be,  that  when  the  use  is  not  limited  away  c/ur- 
ing  the  whole  lift  of  tht  grantor^  [it  would  be  more  clear,  perhaps, 
to  say,  for  the  express  and  exact  period  of  the  life  of  the  grantor,] 
and  there  is  a  use  limited  which  cannot  commence  till  after  his  de- 
cease (as  is  the  case  of  a  limitation  to  the  heirs  of  his  body  taken 
by  himself,)  whether  that  use  be  limited  in  the  first  instance  (as  in 
Py6u9  V.  Mitford^)  or  to  be  preceded  by  limitations  for  terms,  for 
years,  (as  in  Penhay  v.  Hurrellf)  or  by  uses  of  the  freehold  and  in* 
beritance,  that  may  determine  in  the  grantor's  lifetime  (as  in  Willis 
V.  Palmer j)  the  use  results  to  the  grantor  for  life ;  immediately y 
in  the  first  case,  and  in  remainder  expectant  on  the  preceding  uses 
in  the  other,  where  there  is  no  express  use  limited  to  the  grantor 
himself,  inconsistent  with  such  an  implication,  the  law  will  imply 
an  intention  in  the  author  of  the  uses  to  retain  the  use  to  himself 
for  his  life. 

These  positions  flow  from  the  rule,(5)  that  so  much  of  the  use  of 
an  estate  as  is  not  limited  away,  remains  in  the  person  out  of 
whose  estate  these  uses  are  created ;  and  the  rule  applies  to 
*those  instances  only  in  which  the  measure  of  the  time  in  [*193] 
'  the  use  would  not  be  completely  and  fully  disposed  of, 
unless  an  estate  for  life  was  held  to  result  to,  or  abide  in  the  person 
by  whom  the  uses  are  limited^  as  the  author  of  them.  To  call  the 
rule  into  operation  and  effect,  there  must  be  an  interval,  and  a  ma- 
nifest vacancy  of  ownership  ;  and  the  time  of  that  vacancy  must, 
in  deeds  and  wills,  be  commensurate  with  the  life  of  the  person 
from  whom,  as  their  author,  the  uses  flow ;  or  in  wilk,  commensu- 
rite  with  the  ownership  under  an  estate-tail ;  because,  under  any 
other  circumstances  than  those  which  leave  a  vacancy  for  his  life, 
or  in  wills  equal  to  the  measure  of  an  estate-tail ;  the  courts  have 

(^)  1  Inst  22  b ;  Pybui  uid  Mitfwd,  1  Vent.  872 ;  Tipptn  aod  Cwun,  1  Lord  Rajm. 
38 ;  4  Mod.  880 ;  2  htw.  76 ;  Fearoe,  64 ;  WiUtM  and  othen  ▼.  Palmer y  6  Burr.  2615 ;  2 
Slack.  Rep.  667 ;  2  WiU.  22. 

(r)  P.  48.  («)  1  Inst.  22  b ;  Ftnwiek  r.  Mitfwdy  1  Leon.  182. 
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thought  there  was  not  any  reason  to  imply  an  intention  to  retain 
the  US9  for  the  intermediate  time. 

The  law,  as  now  settled,  implies  an  estate  for  life  by  resultioe 
use,  as  well  when  the  limitation  to  the  use  of  the  heirs  is  by  way 
of  remainder,  after  limitations  of  use  to  commence,  and  which  may 
determine  in  the  lifetime  of  the  author  of  these  uses,  as  when  no 
disposition  of  the  use  is  previously  made  for  any  estate  of  freehold. 
In  Pyhus  and  Mitfordf{t)  the  limitation  to  the  use  q/*  ihe  heirs  of 
the  body  was  not  preceded  by  any  limitation  of  an  estate  of  free* 
hold  ;  and  in  Willis  and  PalmerXtt)  there  was  a  limitation  of  the 
use  for  several  estates  for  life,  and  in  tail,  prior  to  the  limi- 
[*194]  tation  to  the  use  of  *  the  Imrs  of  the  body  of  the  person  out 
of  whose  estate  the  uses  arose,  but  there  was  not  any  es- 
tate for  the  exact  period  of  the  life  of  thsit  person  ;  and  in  both  these 
instances,  it  was  held,  that  an  estate  for  life  resulted  to  the  former 
owner  of  the  property,  so  as  to  give  him  an  estate  of  freehold  for 
his  life,  which,  under  the  rule  in  Shelley^s  case,  attracted  to  it  the 
benefit  of  the  limitation  to  the  use  of  the  heirs  of  his  body,  and 
vested  the  intail  in  him,  so  as  to  make  it  descendible  from  him  to 
his  issue,  and  to  be  claimed  in  succession  from  him  ;  and  not  in  the 
issue  originally  in  their  own  right  as  purchasers  under  the  tiames 
of  heirs  of  his  body. 

When  an  estate  for  the  life  of  the  author  of  the  uses  is  limited 
to  another  person,(u)  the  reason  for  raising  an  estate  for  life  by  im- 
plication cannot  exist,  though  there  be  afterwards,  in  the  same  in- 
strument, a  limitation  to  the  use  of  his  heirs  of  his  body.  The  rea- 
son is  obvious :  an  use  is  declared  of  all  the  time  or  ownership  of 
the  estate  which  is  convejred ;  and  therefore  no  room  is  left  for 
any  implication  ;  and  the  consequence  is,  that  these  heirs  will  take 
an  estate  hy  purchase  in  their  own  right,  without  deriving  that  es- 
tate from  or  through  their  ancestor.  They  take,  merely  because 
they  fall  under  the  given  description,  and  because  the  name  or  cha- 
racter by  which  they  are  described,  is  fulfilled  in  their  persons  as 

heirs  of  the  body. 
[*195]  *An  estate  cannot  be  raised  or  implied  by  resulting  use, 
to  any  person  except  the  owner  of  the  estate  out  of  which 
the  uses  are  raised  ;(ut/)  nor  can  it  be  raised  or  implied  in  favor 
of  that  person  when  he  has  an  estate  by  express  limitation,  in- 
consistent with  an  estate  to  be  raised  by  implication. 

An  express  estate  to  the  author  of  the  uses,  limiting  to  him  an 
interest  of  a  chattel  quality,  excluded  the  inference  and  presump- 
tion in  his  favor,  under  which  he  would  be  held  to  take  an  estate 
of  freehold.  Thus,(x)  Savage^  by  lease  and  release,  made  a  con- 
veyance in  fee  to  the  use  of  himself  for  ninety-nine  years,  if  he 
should  so  long  live,  remainder  to  trustees  for  twenty-five  years, 

(0  Ventr.  872.  (tl)  6  Burr.  2615.  (w)  Tippen  ▼.  Cosin,  4  Mod.  380. 

(uu)  Dames  tmd  Speed,  2  Salk.  675. 

(x)  Adamt  v.  Savage,  2  Lord  Raym.  854 ;  2  SiUk.  679. 
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tremaiDder  to  the  heirs  male  of  the  body  of  Savage^  remainder  io 
bis  own  right  heirs;  and  it  was  held,  that  no  use  could  result  con- 
trary to  the  express  limitations  of  the  party ;  and  that  Savage^  being 
teoantybr  years  by  eocpress  limitation^  could  not  be  teriantybr  life 
by  implication  ;  and*  that  the  limitation  to  the  heirs  males  of  hid 
oody  was  ifoid,(y)  for  want  of  a  preceding  estate  of  freehold  to  sup-^ 
port  the  interest  limited  to  the  heirs. 

On  this  decision  it  may  be  observed,  that  if  any  case  woUld  allow 
of  a  copstruction  in  fdvoi-of  th^  author  of  the  uses,  to  give 
him  aa  estate  *of  freehold,  by  implication,  at  the  same  [•196] 
time  that  he  took  an  estate  of  a  chattel  quality  by  express 
limitation,  this  Was  a  fair  instance  for  its  application ;  for  the  estate 
of  freehold  woUld  not  have  been  immediately  expectant  on  the  es- 
tate for  years  determinaible  on  his  decease,  so  as  to  have  eaased  its 
immediate  merger,  but  would  have  taken  place  in  order  of  time^ 
after  and  in  remainder  of  the  estate  for  twentj^-five  years,  limited 
to  the  trustees.  Thus,  the  two  estates  would^  in  the  first  instance, 
have  been  distinct  and  compatible. 

Notwithstanding  this  circumstance,  the  resulting  use  was  nega- 
tived in  this  case,  and  also  in  Rawley  and  Holland ^z)  a  case  which 
was  open  to  the  like  observations,  as  containing  similar  limitations ; 
with  the  difference  only,  that  in  Rawley  and  Holland^  the  trustees 
had  a  longer  term,  vii:,  two  hundred- years. 

In  Rawley  v.  Holland  the  express  ground  of  the  decision  was^ 
that  no  estate  of  freehold  could  result  to  .^  for  his  life  by  implica- 
tion, because  another  estate,  viz,  for  ninety -nine  years,  if,  &c.  in-^ 
consistent  with  a  freehold  by  implication,  was  expressly  limited  to 
him. 

Biit  when  the  estate  for  years  is  limited  to  some  other  person  than 
the  author  of  the  uses,  in  trust  for  him,  then  an  estate  of 
freehoidmay  arise  to  him  by  implication.  Beverly  ^uA* Be-   [*197] 
verlyy(a)  is  aii  authority  for  this  distinction. 

In  that  case,  a  conveyance  was  made  by «/?,  to  the  use  of  trustees 
for  seventy  years,  if  Jl  should  so  long  live,  remainder  to  trustees 
for  three  thousand  years  ;  and  from  and  after  the  death  of  •/?,  to  By 
his  son,  for  life,  with  divers  remainders  over. 

It  was  objected,  that  the  limitation  to  B,  &nd  the  remaindets 
over,  were  void  ;  being  estates  of  freehold  to  commence  infuturo* 
The  ground  was,  that  the  first  freehold  estate  was  limited  to  B^ 
and  was  riot  to  arise  until  the  death  of  «^;  and  no  estate  was  vested 
in  A  for  his  life,  unless  an  estate  for  life  resulted  to  him.  And 
afler  solemn  argument  on  the  point,  and  a  case  stated  to  the  judges 
for  their  opinion,  it  was  decreed,  that  an  estate  for  life  resulted  to 
i^,  and  supported  the  limitation  over. 

And  in  Willis  dnd  Palmer ^{b)  the  author  of  the  uses  had  the  fee 

(y)  T9ow  good,  as  rsipable  offfieclby  BpriDgiog  use. 

{2}  22  Vin.  189 ;  2  Ktf.  Abr.  753.  («)  2  Vern.  131. 

(6)  6  Burr^  2615;  2  Bl.  Rep.  617. 
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under  the  limitations  of  use,  till  the  marriage  then  in  contemplatioit^ 
and  for  which  the  settlement  then  made  was  intended  to  be  a  pro* 
vision ;  and  still  an  estate  for  his  life  was  held  to  result  to  him, 
under  the  uses,  to  take  place  after  the  marriage.(c} 

Again,  when  a  man  devises  lands  of  inheritance  after  fbe  death 
of  his  wife  to  the  person  who  is  his  heir^fl^  then  from  the 
[*19S]  expression  of  *the  particular  period  at  which  the  heir  is  to 
take»  the  law  considers  him  to  be  excluded  of  all  right  of 
enjoyment  till  that  time ;  and  because  the  death  of  the  wife^is  used 
to  mark  the  commencement  of  the  estate  limited  io  the  heir,  the 
Jaw  presumes  that  it  was  the  intention  of  the  testator,  Chat  his  wife 
should  have  the  property  devised  rn  this  manner  for  P/e.  Hence^ 
by  implication,  the  widow  will  be  tenant  for  life. 

So  if  a  man  devise  land  to  another  after  default  of  issue  of  the 
body  of  the  person,  who,  on  his  death,  will  be  his  heir,(e)  the  im- 
plication is,  that  the  testator  intended  that  his  heir  should  have  an 
estate-tail,  and  the  devisee  au  estate  in  remainder,  expectant  on 
that  estate ;  and  estates  will  pass  to  the  heir  at  law  and  devisee  ac- 
cordingly. The  intention  of  the  testator  cannot  be  reconciled  with 
his  words ;  or  his  will,  as  expressed,  have  eflfect  by  any  other  con- 
struction. 

The  devise  considered  as  a  substantive  independent  gift  would 
be  construed  a  devise  to  take  effect  on  an  indefinite  failure  of  issoe  \ 
and  in  that  point  of  view  would  be  void,  as  too  remote.(y*) 

Again,  when  a  devise  is  made  to  two  persons  who  may  not  law- 
fully intermarry,  and  the  heirs  of  their  bodies ;  and  in  case  they 
shall  both  die  without  issue  of  their  bodies,  then  to  another, 
[*199]  *each  person  has,  under  this  devise,  an  estate-tail,  with  a 
remainder  in  the  other's  moiety  in  tail ;  in  other  words, 
with  a  cross  remainder  in  tail.  The  express  limitation  passes  se- 
veral inheritances  with  a  joint  freehold.  Each  tenant  has  an  estate 
to  himself  (jointly  wiih  the  other  during  the  life  of  that  person, 
and  till  the  jointure  shall  be  severed,)  and  to  his  heirs  of  his  body  ; 
and  under  that  limitation,  the  estataof  each  person,  so  far  as  it  is 
merely  an  estate  of  inheritance,  would  determine  when  there  shall 
be  a  failure  of  heirs  of  his  body. 

The  clausf  intro<!ucing  the  next  limitation  imports  an  intention 
which  would  not  be  completely  fulfilled  l>y  this  construction. 
From  the  terms  in  which  the  remainder  is  introduced,  it  is  clear, 
the  person  to  be  bentfiied  by  that  limitation  is  not  to  be  entitled 
to  the  possession  till  there  shall  be  a  failure  of  the  several  heirs  of 
the  several  and  respective  bodies  of  each  of  the  devisees.  There- 
fore it  is  concluded,  tiial  an  interest  of  that  extent  was  intended  for 
them  ;  and  since  no  construction  which  can  be  made  of  these  clauses 
of  express  limitation  would  give  to  each  an  estate-tail  in  both  moie- 

(0  Fenrn**,  «3  ;  Doxiit  and  Spted^  2  Balk.  675. 

(</)   I  Kq   Ahr.  196. 

(e)  WtiUtr  r.  /Jreir,  I  Com.  Rep.  ^72. 

(/)  Lady  LauMOurHu^h  v.  Fox,  C«g.  temp.  Talb.  262. 
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ties,  the  courts  will  raise  an  estate-tail  to  each,  in  the  moiety  of 
the  other,  by  implication.(^) 

All  these  cases  are  to  be  contrasted  with  instances  in  which  there 
is  not  any  room  for  such  implication  ;  and  in  the  chapters 
on  '£states-tail|  and  for  Life,  the  discussion  will  be  re*  [*2D0] 
sumed. 

Estates  will  now  be  considered  in  relation  to  their  quantities 
and  several  sorts,  as  they  are  of  freehold,  and  not  of  freehold  ;  and 
with  reference  to  the  words  by  which  their  extent  is  to  be  marked, 
or  may  be  ascertained  ;  and  also  with  a  view  to  the  construction 
Qf  instruments  already  prepared,  and  under  consideration  for  an 
opinion  on  their  legal  operation  and  effect. 


CHAP.  II. 
*On  Freeholds. 

Thb  term  freehold,  as  denoting  an  estate  of  a  given  quatuity, 
or  rather  of  a  peculiar  quality^  is  opposed  to  the  term  chattel.^) 

Questions  have  arisen  on  the  import  of  this  term.  Reference 
has  been  made  to  the  most  ancient  law  writers,  to  prove  the  grounds 
of  a  variety  of  opinions.  The  passages  which  have  been  quoted 
bftve  been  sometimes  misunderstood,  or  grossly  misrepresented. 

The  term  may  be  easily  explained. 

It  is  acknowledged,  on  all  handsy  that  our  rules  of  property  are^ 
for  the  most  part,  derived  from  the  policy  of  the  feudal  establisb- 
it{A) 

*Aod  even  Lor4  CokCf  contrary  to  the  general  opinion,  [*201] 
aware  of  the  laws  of  feuds,  and  their  appliospbility  to 
some  portions  at  least  of  our  system:  thus,(t)  he  cites  from  Brae- 
ionj{k)  this  passage,  ^^Fuerent  in  conquestUy  liberi  homines  qui 
hbere  ienueruni'ienementa  sua  pet  libera  servUia  velper  liberas 
etmsuehidines  ei  cum  per  potentiares  gecti  esseni^pastmadum  re- 
tfersi  receperuni  tadam  tenemenia  sua  jlenenda  in  villeinago; 
fiukndo  inde  opera  servilut  sed  certa  el  nominala^  ^c.  et  nfhilo 
minus  libera  quia  licet  /aciunt  opera  servilia  cum  non  fyciunt  ^tf, 
ratione  personarum  sed  raiione  tenementorurn.^^ 

Under  the  feudal  system,  real  property  was  held  either  by  farm- 
ers at  the  wiU  of  their  lords,  or  by  other  persons  for  stated  pe« 
riods,  9s  during  their  Jives,  or  some  other  space  of  time  measured  by 
an  event  which  might  not  happen  within  the  period  of  a  life.(/) 

(/)  See  ako  Tefmjf  ▼.  Jgar,  12  Eait,  253 ;  RwanUy  r.  Jama^  S.Taimt.  2d8. 
(9)  i  lost. 43  t»;  1  Burr.  108. 

(A)  2  Eim.  80 ;  2  Bl.  Com.  44 ;  8  Bl.  Com.  434 ;  1  lUmg,  Contr.  Elect.  Catcf,  2. 
(0  i  tntt.  116  b.  (k)  Lib.  4,  1  fol.  7. 

(0  SoniTUi'i  Lectares,  60;  1  Inst.  46  b ;  2  Eun.  102;  2  Bl.  Con.  66 ;  Simeon  on 
£kctioos,66;  BuUeron  1  Intt.  290  b;  Dalrjmple  on  Feadii  26. 
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At  this  period  of  our  juridical  history,  estates  for  years  were  un« 
known,  or  were  so  rare,  and  limited  for  so  short  a  tiraei  that,  iq 
point  of  interest  and  value,  and  from  the  low  estimation  in  which 
the  owners  of  these  interests  were  held,  they  were  of  little  or  no 
consideration. 

By  the  ancient  Taw  of  England,  for  many  respects,  a  man  coald 

not  have  made  a  lesise  above  forty  years  at  the  most ;  for  then  i% 

was   said,  that  by  long  leases  many  were  prejudiced, 

[*202]    *and  many  times  men  disherited  ;  but  that  ancient  law  is 

antiquated. (m)  '  This  is  the  language  of  Lord  Coke. 

But  the  law  sigainst  leases  for  more  than  forty  years,  if  it  ever 
existed,  was  soon  antiquated  ;  and  several  instances  of  leases  for  a 
longer  term,  as  early  as  the  reign  of  Richard  II.  are  referred  to  in 
Mad.  Form.  Angl.(n) 

That  long  leases  were  deemed  injurious,  arose  from  the  temper  of 
the  times  ;  they  gave  a  consequence  and  a  power  to  the  eultivatOF 
of  the  soil,  which  was  looked  at  with  jealousy  by  those  whose  pro- 
fession  was  arms. 

According  to  Lord  Chief  J.  HoUf{o)  <<  the  reason  why  a  term 
for  years  was  esteemed  in  law  to  be  a  less  estate  than  a  freehold  for 
life  is  this  :  in  former  days,  all  actions  for  titles  to  land  were  real  \ 
and  lands  being  leased  for  long  terms,  and  fines  taken  for  such 
leases,  it  was  usual  for  the  lessors,  or  their  heirs,  to  suffer  common 
recoveries,  and  by  that  means  the  lessees  were  evicted,  because 
they  could  not  falsify  those  recoveries  until  they  were  enabled  so 
to  do  by  the  statute  21  Hen.  VIII.  c.  15,  by  which  it  was  enacted^ 
^'  that  a  termor  might  falsify  such  recovery,  as  any  tenant  of  the 
freehold  might  do  by  the  course  of  common  law,  where  he  was 
neither  privy  or  party  to  the  same ;  and  that  notwithstanding  any 
such  recovery,  he  should  hold  and  enjoy  his  term,  ac- 
[*203]  cording  to  his  lease,  against  the  recoverer,  *hi8  heirs 
and  assigns.''  It  is  true,  in  those  days  the  terms  for  years 
were  usually  granted  for  a  short  time ;  for  nobody  would  take  long 
terms,  because  the  tenant  of  the  freehold  could  destroy  them,  €ul 
libitum^  by  suffering  a  common  recovery  as  aforesaid ;  therefore 
those  estates  for  years  were  accounted  the  least,  and  next  to  estates 
at  will.  But  when  the  statute  gave  th*e  termor  a  remedy  to  falsify 
a  common  recovery  in  defence  of  his  term,  then  those  estates  for 

{rears  became  more  permanent,  and  for  that  reason  the  lessees  took 
ong  terms.*' 

From  the  division  of  estates  it  will  appear  that  such  interests 

only  as  may  continue  for  the  period  of  a  life  are  estates  of  freehold. 

All  interests  for  a  shorter  period,  or  more  properly  speak* 

ing,  for  a  definite  space  of  time,  measured  by  years,  months^  or 

days,  are  deemed  chattel  interests  ;  in  other  words,  testamentaiy^i 

(m)  1  Inst.  45  b.  (n)  2  Bl.  Com.  142.  (o)  9  Mod.  102. 
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Mid  of  the  nature,  for  the  purposes  of  succession^  of  other  chattels 
or  personal  property. 

These  interests  of  a  chattel  quality,  when  they  first  came  into 
use,  were  of  short  duration. (/?)     They  were  generally  confined  to 
a  few  years  ;  and  even  while  the  years  were  continuing,  were  in 
the  power  of  the  owner  of  the  freehold,  and  probably  at  the^rst 
introduction  of  the  feudal  polity,  (especially  while   the 
doctrine  of  that  system  of  tenures  was  strictly  observed  *and   [*204] 
adhered  to  with  rieor,)  might  have  determined  the  tenancy 
ai  his  pleasure,  by  his  entry,  or  the  declaration  of  his  will.(^) 
TiD  the  twenty-first  year  of  the  reign  of  Hen.  VIII.  the  freeholder 
might  certainly  have  put  im  end  to  the  estate  of  his  tenant  for  years, 
by  suffering  the  land  to  be  recovered  out  of  his  hands.     That  sta- 
tute gave  to  the  tenants  of  leasehold  or  chattel  interests,  the  right 
of  avoiding  a  recovery  suffered  by  covin  or  default     Prior  to  this 
statute,  indeed,  it  had  been  held  that  a  lessee,  when  ejected  by  his 
lord,  (the  lessor)  or  his  heir,  might  recover  the  possession  in  his 
own  name. 

For  the  law  of  Scotland,  see  Erskine's  Prin.  2  lib.  p.  172. 

Leasehold  interests,  or,  as  they  are  called  in  that  country,  tacks, 
received  the  sanction  and  confirmation  of  parliament,  to  insure 
their  permanency  against  successive  owners  of  the  feud,  in  1449. 

The  persons  to  whom  these  chattel  interests  were  granted,  were 
generally  of  low  degree,  and  very  likely  the  vilkins  of  ancient 
tiroes,  who  are  the  copyholders  otthe  present  day  ;(r)  and  the  estate 
of  copyholders  was  originally,  and  in  truth,  at  will  only.(j) 

*A.  soldier  (and  of  this  profession  were  all  persons  of  [*205] 
rank  or  of  considerable  property)  deemed  himself  degrad- 
ed, in  this  warlike  age,  by  employment  in  husbandry.  To  em- 
ployments in  husbandry,  and  to  the  persons  who  exercised  those 
employments,  terms  of  inferiority,  degradation,  or  disrespect  were 
attached. 

Little,  if  any,  regard  (/)  was  paid  to  the  quantity  of  the  interest 
of  these  farmers.  They  did  not  derive  importance  from  their  te- 
nancy. It  did  not  entitle  them  to  be  members  of  the  great  council 
(the  parliament  of  modern  times,)  or  judges,  or  suitors  in  the  courts 
of  justice. 

And  when  the  title  of  their  lord,  the  person  of  whom  they  held,  was 

Sueationed  in  arealaction,  though  of  consequence,  their  right  un- 
er  lum  was  involved  in  that  question  ;  they,  by  the  common  law, 
had  not  any  means  of  defending  the  title,  even  for  their  own  inte- 

(p)  Biilkr  ion  1  Init  290  b;  Dalrymple  on  Feudi,  22;  Bac.  Abr.  tit.  Leatet ;  \ 
Inst.  75 ;  SNiliTan,  67 ;  2  Ean.  102 ;  1  Reere's  History  of  the  Law,  6. 39. 

(q)  9  Bep.  135 ;  Farresley,  42 ;  Butler's  Co.  Litt.  290  b ;  1  P.  W.  624  ;.l  Inst  46  a; 
Plow.  88l 

(r)  F.  N.  B.  12  c :  1  Inst  68  a.  117  b ;  1  Brownl.  77.  per  Dodderidgt ;  Dalrymple  on 
Fcodi*  26;  1  Reeres, 6.  32.  89. 98 ;  Holder  w,  PreHon, 2  Wils.  400. 

(m)  9  Rep.  76 ;  2  Leon.  16. 

(0  2  Ean.  102;  Dalrjmple,  26 ;  1  P.  W.  674. 
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rest.  The  right  of  defence  devolved  on  the  lord  alone.(u)  Unless 
he  took  it  on  himself,  his  tenant  was  without  remedy.(a?)  In  truth, 
these  tenants  were  the  servants  of  the  lord,  rather  than  owners  ia 
their  own  right(y}  Their  interest  is  accurately  described  by  Fk" 
ia.    They  held  the  tenements  in  their  occupationi  in  the  name  qf 

their  lords^  and  not  of  themselves. 
[*206]       The  lands  occupied|  were  considered  as  the  *lords  de* 
mesnes,  and  copyholds  are,  even  at  this  d^y, parcel  of  the 
demesnes  of  the  manor. 

This  description  of  the  interest  of  termors  for  years,  corresponds 
with  the  accounts  given  of  them  by  Bractonj  in  distinguishing 
ffe^hold  interests  from  other  interests  of  an  inferior  nature.  And 
bfence  that  useful  and  important  principle  of  our  law,  that  the  pos- 
session of  the  tenant,  is  the  possession  of  the  reversioner  ;(2r)  in 
other  terms,  the  continuance  of  possession  in  the  tenant,  is  conti- 
nuance of  seisin  for  the  person  to  whom  he  is  tenant  Hence,  also^ 
in  former  times,  the  anxiety  to  change  the  tenancy  by  aiiommentf 
without  changing  the  person  of  the  tenant;  a  practice  now,  in  a 
great  measure,  of  no  avail,  since  the  statute  law  has  rendereid  at- 
tornments void,  (a) 

The  situation  of  an  owner  (b)  of  an  estate  of  that  quality,  which 
at  this  day  is  denominated  a  freehold  interest,  was  very  different 
from  the  condition  of  the  copyholder,  the  villein,  or  Uie  farmer. 
A  Ireehold  interest  conferred  on  its  owner  a  variety  of  rights,  and 
some  of  the  most  valuable  privileges. 

As  soon  as  be  obtained  his  estate,  he  became  a  suitor  of  the 
courts,  and  a  judge  in  the  capacity  of  a  juror. (r)  And  this  is  that 
species  of  estate  which,  by  the  common  law,  entitled  a  man  to  be 
summoned  on  juries,(£/)  and  to  give  his  voice  in  the  elec- 
[*d07]  tion  of  members  to  serve  in  *paniament  for  counties  }  and 
also  for  these  boroughs  in  which  the  right  of  yotuig  is  in 
owners  of*  tenements  within  the  borough  generally,  or  of  tenements 
of  a  particular  description  as  held  by  hurgage  tenure. 

This  estate  also  conferred  on  its  owner  the  risht  of  defending 
fhe  title  for  that  interiest  which  he  had  in  the  land  ;(e)  and,  indeed* 
for  the  interest  of  all  other  persons  whosie  estates  jvere  dependent 
on  his  ownership. 

A  judgment  against  him,  on  a  demand  of  the  right  and  inheri- 
tance, was,  in  enect,  a  judgment  against  those  in  reversion  or  re- 
mainder I  and  took  the  seisin  from  them  ;  rendering  it  necessary 
that  they  should  become  defnandants  instead  of  i^eiog  defendants 
of  the  right. 

Hence  it  was  a  forfeiture  for  a  tenant  for  life  to  join  the  mise  on 
the  mere  right,  in  a  writ  of  right.  (/) 

On  the  other  hand,  the  privity  or  connexion  between  the  free- 


ly, (tt)  1  Inst.  46.  a.  (x)  Fleta,  Ub.  6.  c.  5.  §  20.  (y)  1  Intt.  116.  b. 

(s)  1  iDit.  819  a.  324  b.  (a)  4  &  6  Anne.  (6)  1  Reerei,  6. 

(c)  2  Bl.  Coiii.64;  SalL68.  (^  ]  Inst  166  b. 

(e)  4  Burr.  107.  by  Lord  Mwntfitld,  (/)  1  lost*  281  b. 
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holder  and  reversioner  or  remainder-tnan,  gave  the  mere  freehold- 
er, when  the  inheritance  was  demanded  from  him,  the  right  of 
praying  aid  from  the  reversioner  or  remainder-man,  so  as  to  bring 
him  forward  to  defend  the  title,  by  the  plea  of  any  release,  war- 
ranty, or  other  matter  which  would  afiford  an  available  answer 
against  the  claim  of  the  demandant  in  the  action. 

While  the  tenant  of  a  particular  estate  of  freehold  per- 
formed those  terms  of  stipulation  on  *which  he  accepted  [*208} 
his  estate,  he  was  entitled  to  hold  the  land  during  the  pe- 
riod for  which  it  was  granted,  without  any  dependence  on  hislord^ 
or  regard  to  his  will ;  and  he  might  hold  it  on  these  terms,  against 
the  wHl  of  his  lord ;  for  the  lord  had  not  any  possible  means,  di- 
rectly or  indirectly,  to  defeat  his  estate.  To  defeat  the  estate,  there 
must  have  been  a  forfeiture  by  the  tenant,  by  a  breach  of  a  condi- 
tion implied  by  law,  or  expressly  and  by  contract  annexed  to  his 
estate. 

So  cautious,  also,  was  the  law,(^)  at  this  early  period,  ofpreserv-' 
ing  the  interest  of  this  tenant,  that  the  land  could  not  be  recovered 
ID  any  action,  unless  the  tenant  of  the  immediate  freehold  was 
called  on  to  defend  the  title.  Hence  it  became  a  maxim  of  law^ 
that  all  real  actions  must  be  brought  against  the  tenant  of  the  im- 
mediate freehold ;  at  this  day,  called  the  tenant  to  the  praecipe;  the 
short  denomination  given  to  the  writ  of  prascipe  qitod  reddaty  by 
which  the  right  of  real  property  is  generally  demanded  ;  being  the 
first  word  of  the  mandatory  part  of  that  writ. 

The  estate  of  this  tenant  takes  its  appellation  from  the  circum- 
stances of  his  tenancy,  or  his  condition  in  regard  to  his  tenement ; 
with  a  view  partly  to  the  quantity  and  duration  of  his  inte- 
rest, and  partly  to  the  quality  of  the  tenure.  *It  excludes,  [*209} 
on  the  one  hand,  interests  which  are  of  a  chattel  quality, 
and,  on  the  other  hand,  those  interests  which  are  not  freehold  in 
qualitj  (as  copyhold),  though  they,  in  some  particulars,  partake  of 
tfie  qualities  of  freehold  interests. 

The  interests  of  tenants  by  elegUy  statute-merchant  and  statute- 
staple,  are  of  a  chattel  quality,  although  these  tenants  are  indulged 
with  the  remedy  by  assize  to  establish  their  title  ;  while  the  assize 
was  at  the  common  law,  a  remedy  peculiar  to  those  who  had  in- 
terests of  a  freehold  quality.  It  was  the  festinum  remedium  of 
those  who  were  ousted  from  their  freehold,  and  was  superseded,  in 
general  practice,  by  the  action  of  ejectment. 

As  the  owner  of  a  freehold  estate  held  independently  of  the  will 
of  his  lord,  his  interest,  in  contradistinction  to  the  interest  of  ter- 
mors for  years,  or  villeins,  or  copyholders,  whose  estates  were  lia- 
ble to  be  determined  at  pleasure,  was  described  by  the  word  free- 
hold ;  a  term  of  art,  denoting,  in  former  times,  the  quality  of  the 
estate,  as  indefeasible  at  the  mere  will  or  caprice  of  the  lord,  when- 
ever he  should  think  proper  to  exercise  the  one  or  signify  the  other. 

(g)  Dormer  ▼.  Porkhvartt,  3  Atk.  185 ;  4  Brown.  406 ;  per  Lord  ManrfiM  hi  Hwrdt 
▼.  jilkitiM;  4  Burr.  107 ;  Freeman  v.  ;r«^,  2  Wils.  165. 
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This  is  evidently  the  sense  in  which  Bracton  uses  the  words 
liberutn  tenementum ;{h)  ^nd  it  is  from  the  translation  of  these 
words  into  English,  that  we  have  the  term  freehold.  He 
[*210]  says,  ^^  liberutn  tenementum  dicitur  ad  differtntiam  *vil^ 
lenagii  et  villanorum  qui  tenent  viHenagiunij  quia  non 
hubent  actionem  nee  asaisanij  ^.  Item  quod  sit  suum^  et  non 
alienum ;  hoc  est  si  teneat  nomine  alieno^  ut  firmarius  et  ad 
terminum,y  vel  sicut  creditor  ad  vadium^'  alluding,  most  probata 
biyi  as  to  the  creditor,  to  extents  by  elegit,  statute-staple,  statute* 
merchant,  &q. 

In  the  laws  of  Scotland  (t)  the  like  distinction  between  freehold 
and  chattel  interests  prevails  ;  and  the  tenants  of  freehold  interests 
and  qualified  fees,  are,  at  the  most  early  period  of  the  juridical  his- 
tory of  that  country,  described  to  have  been  freemen  and  gentle^ 
men;  while  the  husbandmen  are  noticed  as  having  interests  con- 
fined to  one  year.  Soldiers,  in  other  words,  persons  of  rank,  were 
the  proprietors  of  estates  of  inheritance.  Tiiough  freemen  were 
owners  of  chattel  interests,  they  were  not  in  this  country  denomi- 
nated from  their  tenure.  The  authorities  do  not  prove  more  than 
that  it  was  a  peculiarity  in  the  times,  that  freemen  only  were  al- 
lowed to  have  interests  of  any  extent  and  duration,  (k)  Between 
pure  villeins  (who  were  merely  slaves,  and  considered  as  part  of 
the  stock  on  the  farm,  adscripti  solo^  in  like  manner  as  slaves  in 
the  West  Indies  are  considered  at  this  day)  and  copyholders  of 

some  description  at  least,  there  was  a  wide  dinerence. 
[^211}  All  copyholders,  it  must  be  remembered,  ^are,  in  legal 
intendment,  tenants,  at  the  will  only,  of  their  lords,  so  far 
as  they  are  to  be  considered  as  the  tenants  of  a  legal  estate.  Con- 
sidered as  beneficiary  and  customary  tenants,  in  the  nature  of  cestui 
^e  trusts,  they  have  an  estate  according  to  the  quality  and  degree 
of  interest  granted  to  them,  be  it  for  life,  in  tail,  or  inye^. 

In  classing  offices,  they  are  distinguished  into  offices  of  freehold, 
and  not  of  freehold  :(/)  and  they  are  said  to  be  of  freehold,  as  giv- 
ing a  certain,  stable,  and  fixed  right  to  the  person  by  whom  they 
are  to  be  exercised,  and  entitling  him  to  an  assize,  on  disturbance^ 
so  long  as  he  acquits  himself  properly  in  the  discharge  of  his  duty  ; 
and  not  of  freehold,  as  held  ad  libitum^  and  liable  to  be  determia- 
ed  at  the  pleasure  of  the  person  in  whom  the  right  of  appointmeat 
resides,  without  any  reason  to  be  assigned  for  the  dismission  of  tbd 
officer,  (m)  Fitzherbert,  therefore,  very  truly  says,  ^'  a  man  shall 
have  an  assize  of  novel  disseisin  of  an  office,  if  he  have  the  satrte 
for  life;  and  the  writ  shall  be  quod  disseisivit  cum  dellbero  tene^ 
menlo  suo.^^ 

These  positions,  it  is  submitted,  clearly  prove  the  application  of 
the  word  freehold,  in  the  sense  in  which  it  has  been  explained. 

(/i)  Bracton,  lib.  4.  p.  22.  224;  1  In»t.  43  b.  345  a;  Fleta,  lib.  6.  cap.  5.  §  16» 
Dalrymple,  9,  10.  21,  22.  (t)  Dalrymple,  23. 

(*)  See  Jacob's  Diet.  verb.  Furcnm  ;  1  Inst.  1 17  b;  2  Bl.  Com.  92,  93. 
(0  F.  N.  B.  178 ;  Com.  Di^.  Auizc. 
(w)   H'elUr  v.  Baktr,  2  Wi.'s.  414. 


OS   JUE   FREEHOLD.  211 

It  will  be  difiScult  to  adduce  any  more  direct  authority  in  support 
of  this  explanation  of  the  term. 

*0n  its  acknowledged  application  among  modern  law-  [*212] 
jerSy  on  the  distinction  made  by  all  law  writers  between 
interests  of  a  freehold  and  chattel  quality,  and  their  discrimination 
between  interests  of  one  sort  and  the  other,  great  reliance  may  be 
placed  ;  and  it  is  on  these  grounds  that  the  definition  exhibited  and 
the  account  given  in  this  Essay,  are  offered  for  consideration. 

In  process  of  time,  the  term  freehold,  as  it  expressed  estates  of  a 
certain  duration  against  the  lord,  was  applied  to  describe  the^t^an* 
ii/y  of  the  interest  of  the  tenants. 

Hence  the  very  nice  and  accurate  distinction  taken  by  Mr.  Jus- 
tice Blackstone,  when  he  remarks,  '^  that  some  copyholders  have 
a  freehold  interest,  but  not  a  freehold  tenure."  Indeed,  this  is 
equally  true  of  all  copyholders, (n)  who  have  estates  for  life,  in  tail, 
or  in  fee.  Customary  freeholders,  viz.  tenants  who  have  a  free* 
hold  by  custom  (as  the  tenants  of  the  lord  of  the  forest  of  Dart'- 
moor),  fall  under  the  same  description  ;  for  they  have  not  a  free* 
hold  interest  in  point  of  tenure,  and  as  to  all  mankind  ;  though  they 
have  such  interest  as  against  the  lord  of  whom  they  hold. 

As  against  the  world  at  large,  they  are  tenants  at  the  will  of  the 
lord  ;  while,  as  far  as  relates  to  the  lord,  they  have  an  interest  of 
stability  and  duration,  corresponding,  in  extent,  with  a  freehold 
interest  The  term  freehold  i&  applied  to  the  estate  of 
these  tenants ;  and  the  tenants  ^themselves  are,  to  denote  [*)S13] 
the  quantity  of  their  interest,  denominated  customary  free- 
holders. 

With  a  view  to  the  difference  between  the  quantity  and  the  qua* 
lity  of  the  estate  of  the  copyholder,  some  say  a  copyholder  is  p08« 
sessed,  others  say  he  is  seised  :  either  expression  is  equally  proper. 
In  point  of  quantity  of  estate,  a  copyholder  is  said  to  be  seised ; 
in  point  of  quality  of  estate,  as  to  tenure,  he  is  properly  said  to  be 
possessed  :  so  that  the  term  possessed  or  seised  has,  in  fact,  equal 
application  to  the  estate  of  the  copyholder,  though  different  writers 
Qse  the  terms  in  the  different  senses ;  some,  of  describing  the  ex- 
tent of  estate  ;  others,  of  describing  the  quality  of  the  tenure. 

In  its  ancient  and  strict  signification,  the  term  now  under  consi- 
deration,  expressed  that  the  tenant  had  a  right  to  an  estate  to  be 
held,  with  reference  to  the  code  of  our  ancient  laws,  independently 
of  the  will  of  any  lord.  In  the  general  and  common  acceptance  of 
the  term,  even  at  this  day,  when  applied  to  lands  held  in  socage 
tenure,(/?)  the  expres/sion  imports  an  estate  which  may  continue, 
at  least,  for  the  period  of  a  life.  The  estate,  however,  may  be 
determinable  on 'a  collateral  event,  or  defeasible  by  condition. 

It  is  to  the  continuance  and  duration  of  the  estate,  and  not  to  the 
continuance  of  the  thing,  or  subject  matter,  that  the  term  is  ap« 
plied. 

(»)  Connolfy  T.  Vemwiy  5  East,  51.  (p)  Lttt.  §  57 ;  1  Inst.  43  b. 
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*  Hereditaments  which  are  incorporeal,  as  well  as  hereditament9 
which  are  corporeal,  are  the  objects  of  this  doctrine,  and  admit  of 
the  application  of  this  term.  So  long  as  an  estate  of  freehold 
subsists  in  the  property,  that  estate  will  require  the  denomination 
of  a  freehold*  interest,  without  any  regard  to  the  subject  of  pro- 
perty in  which  the  estate  is  subsisting. 

From  these  positions  it  may  be  concluded,  that  the  opinion 
sometimes  advanced,  asserting  that  an  upper  chamber  in  a  house  (9) 
is  no  frank  tenement,  is,  at  all  events,  questionable,  probably  erro- 
neous. ,0n  principle,  an  upper  chamber  is  a  corporeal  heredita- 
inent.(r) 

And  an  upper  chamber  is  not  only  a  freehold,  but  the  subject 
lies  in  livery,  and  not  merely  in  grant, {s) 

The  interest,  which  passes  to  a  man  by  a  grant  to  him  and  his 
heirs  of  an  upper  chamber ^  will  not  cease  by  any  accident  to  the 
house  by  which  it  shall  be  consumed  or  levelled  to  the  ground.  A 
grant  of  this  sort  gives  to  the  grantee,  and  to  those  claiming  under 
Kin),  a  right  to  have  the  house  always  kept,  quoad  the  chamber, 
in  statu  quo^  in  point  of  erection^  as  it  clearly  does  in  point  o£ 
sustentation.(/) 

£very  estate  of  inheritance  is  necessarily  an  estate  of  freehold.  It 

is  more  ample  than  an  estate  of  mere  freehold,  and  compri>- 

[*215]    ses  all  the  time  of  that  estate  and  more,  and  confers  all  *the 

privileges  and  advantages  annexed  to  an  estate  of  freehold,. 

with  some  other  qualities  (for  instance,  to  be  taken  in, continual 

succession,)  which  are  not  common  to  an  estate  of  mere  freehold. 

An  estate,  merely  of  freehold,  may  have  a  descendible,  or  rather, 
transmissible  quality,  as  will  appear  under  the  chapter  in  which 
Estates  for  Life  are  to  be  considered. 

The  persons,  who  take  in  succession  as  special  occupants,  have 
their  title  as  persons  designated,  rather  than  as  heirs.  The  statute 
law  has  placed  them  in  the  like  condition  as  if  they  took  by  de* 
$eent ;  making  their  right  of  succession  liable  to  specialty  debts  ;. 
and  their  right  of  succession  liable  to  the  testamentary  disposition 
of  the  quasi  ancestor,  unless  the  heirs  of  the  body  are  special  occa- 
pant8.(u) 

In  many  instances,  and  for  certain  purposes,  as  to  entitle  a  hus« 
band  to  be  tenant  by  the  curtesy,  or  a  wife  to  be  tenant  in  dower, 
it  is  said,  the  grantee,  the  husband  or  the  wife,  must  be  seised  of 
the  immediate  freehold,  and  of  the  inheritance. 

By  these  expressions  it  must  be  understood,  that  the  husband  or 
wife  must  be  ssisecl  of  the  first  estate  of  freehold;  an  estate, 
which  by  way  of  distinction  is  sometimes  merely  called  thefree^ 
holdj  and  at  other  times,  the  immediate  j^eehold  ;  at  least, 
[*2I6]  that  the  first  estate  *of  inheritance,  without  any  interme- 
diate estate  of  freehold,  must  be  in  the  owner  of  the  estate 
of  the  immediate  freehold. 

(a)  10  Vin.  Abr.  202.  (r)  Shep.  Touch.  202. 

fi)  Shcp.  Touch.  202 ;  1  Inst.  48.  (0  F.  N.  B.  127. 

(w)  3  Abstr.  175 ;  infm,  ch.  Life. 
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In  these  instances,  the  word  freehold  expresses  the  quality  of 
the  estate,  as  giving  the  right  to  the  immediate  freehold  ;  and  the 
word  inheritance  imports  that  the  estate  must  be  transmissible  to 
a  class  of  heirsy  and  that  these  heirs  are  to  take  by  succession  in  a 
course  of  descent  from  the  owner. 

Also,  for  giving  validity  to  a  common  recovery,  to  be  suffered 
by  a  donee  or  heir  in  tail,  the  tenant  to  the  writ  of  entry  must  haye 
the  freehold  ;(;r)  and  all  writs  of  entry  and  of  right  must  be 
brought  against  the  person  who  is  tenant  of  the  immediate  free* 
hold  ;  or  the  writ  may  be  abated  by  a  plea  of  non-tenure,  (y) 

The  rales  relating  to  the  freehold,  are  now  to  be' introduced. 

It  may  be  assumed  as  a  general  rule,  that  the  first  estate  of  free- 
hold passing  by  any  deed  or  other  assurance,  operating  under  the 
rales  of  the  common  law,  cannot  be  put  in  abeyance.(z) 

This  rule  is  so  strictly  observed, (a)  that  no  instance  ctin  be 
shown  in  which  the  law  allows  the  freehold  to  be  in  abeyance  by 
the  act  of  the  party. 

•The  case  of  a  parson  is  not  an  exception  to  the  rule  ;  [*217] 
for  it  is  by  the  act  of  law,  and  not  of  the  party,  that  the 
freehold  i^,  in  this  instance,  in  abeyance,  from  the  death  of  the  in- 
cambent  till  the  induction  of  his  successor  ;(A)  and,  considered  as 
an  exception,  it  is  not  within  the  reason  of  the  rule.  This  will  be 
evident  from  the  observations  to  be  made  in  a  subsequent  part  of 
this  chapter. 

Prom  this  rule  the  following  points  may  be  collected. 

1.  A  limitation  of  an  estate  of  freehold  (c)  in  corporeal  heredita- 
ments, as  lands  of  any  description  ;  o'r  incorporeal  hereditaments 
already  created,  as  rents,  commons,  &c.  held  either  in  possession, 
reversion  or  remainder,  to  commence  at  a  future  day,  or  on  an 
event,  is,  with  the  exception,  perhaps,  of  grants  under  the  law  of 
excbBnge,(d)  void  in  the  first  instance,  unless  granted  by  way  of 
remainder,  and,  even  in  that  case,  expectant  on  an  estate  of  free- 
hold, sufficient  to  support  the  remainder. 

2.  Although  an  estate  of  freehold  (e)  granted  in  remainder  of  a 
preceding  estate  of  freehold,  and  to  commence  on  a  contingency, 
or  at  a  future  day,  may  be  good  in  its  limitation ;  yet,  that  the  same 
may  be  good  in  event  and  vest  in  interest,  the  time  when,  or  the 
event  on  which  the  remainder  is  to  commence  in  interest, 

must,  *with  one  exception,  arising  from  the  express  pro-    [*iSlS] 
visions  of  an  act  of  parliament,(/)  happen  during  the  con- 
tinuance of  the  particular  estate  by  which  it  is  preceded,  or  at  that 
very  instant  in-  which  the  particular  estate  shall  determine ;  ia 


(x)  1  Coawff.  3.  (y)  Booth's  Real  Actions. 

(s)  6  Rep.  94;  2  Bl.  Com.  1^5;  1  Burr.  107. 

(a)  2  Bl.  Com.  166;  6  Rep.  194;  Com.  Dig.  Abeyance 

(6)  1  Inst.  841  a. 

(c)  2  Bl.  Com.  266.  171 ;  Plowd.  166;  8  Rep.  74  b. 

\d)  Perk.  266 ;  Shep.  Touch.  293.    Sed  qu^re, 

(e)  2  Bl.  Com.  168 ;  2  Rep.  61 ;  1  Rep.  138. 

(/)  11  W.  in.  c.  16. 
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other  terms,  every  remainder  must  vest  during  the  partieolar  estate^ 
or  eo  instanti  that  the  particular  estate  determines. 

A  right  of  entry  under  a  particular  estate  will  support  a  contin- 
gent remainder.  (^) 

But  a  right  of  action  under  a.  particular  estate  would  not  support 
such  a  remainder.(A) 

3.  An  estate  of  freehold  may  not  be  granted  in  corporeal  beredi* 
taments,  or  in  incorporeal  hereditaments  already  created,  to  exist 
at  intervals  only,  and  not  continually. (») 

The  fii-st  branch  of  the  rule  is  confined  to  corporeal  heredita- 
ments, as  land& ;  and  incorporeal  hereditaments  already  created,  as 
rents,  &c.  ;  it  does  not  extend  to  rents,  or  any  other  incorporeal 
hereditaments,  when  a  limitation  of  them,  to  be  enjoyed  for  an 
estate  in  futurp  or  on  a  contingency,  is  made  at  their  first  crea- 
tion,(A) 

A  grant  of  a  rent  de  novOj  for  an  estate  bf  freehold,  to  commence 
from  a  future  time  or  on  an  event,  is  indisputably  good.(/) 

This  branch  of  the  rule  has  place  as  well  in  conveyan- 
[*219]  ces  of  the  immediate  freehold,  as  of  ^estates  carved  out  of 
a  reversion  or  remainder  expectant  on  a  preceding  estate 
of  freehold  ;(m)  and  whether  the  conveyance  is  made  by  feofiment 
or  grant,  or  by  release  or  confirmation  in  enlargement  of  an  estate, 
the  doctrine  of  the  rule  is  equally  applicable. 

Thus  a  conveyance  for  an  estate  of  freehold  (n)  to  commence  at 
a  future  dav,  or  on  an  event,  made  by  a  person  seized  of  the  fee- 
simple,  and  having  the  possession  of  the  land  in  right  of  that  es- 
tate, is,  with  the  exception  of  an  exchange  and  estates  for  years  to 
be  enlarged  on  condition,(o)  absolutely  void. 

So  also  is  a  conveyance,  made,  in  like  manner,  by  a  person 
seised  of  th^  reversion  or  remainder  in  fee,  expectant  on  an  estate 
of  freehold,  and  who  consequently  has  not  the  possession. (/i) 

Thus,  if  «^  be  tenant  for  life,  or  in  tail,  remainder  in  fee  to  JB^ 
and  J9,  during  the  continuance  of  the  estate  for  life,  grant  the  land 
to  C  for  an  estate  of  freehold  aRer  next  Michaelmas,  the  grant  will 
be  void. 

And,  for  the  same  reason,  the  grant  (q)  of  the  first  estate  of  free- 
hold, on  any  conveyance  to  a  person  unborn,  or  td  a  person 
[*)320]   not  ^ascertained,  is  absolutely  void.     For,  in  regard  to  the 
-application  of  the  rule,  it  matters  not  by  what  means  it  is 
attempted  to  put  the  freehold  in  abeyance.     The  conclusion  is  the 
same,  whether  the  attempt  be  made  by  limiting  the  estate,  in  ex- 


(g)  Feanie,  212.  (k)  Per  flbft,  in  Thonuuon  ▼.  Leadu  12  Mod.  174. 

(t)  Shep.  Touch.  127 ;  8  Rep.  17 ;  14  Ed.  lU.  29. 
{k)  Shep.  Touch.  127.  (0  Flow.  166. 

(m)  2  Rep.  66;  8  Rep.  74  h ;  Hodge  ▼.  Croue,  cited  Hob.  171. 
(n)  2  Rep.  66.  (e)  1  Init.  217. 

{pj  BuekUr^i  case,  2  Rep.  66;  Bridg.  109 ;  Barwiek't  case,  as  to  a  reversion  ex- 
pectant on  a  term  for  years,  2  Rep.  93 ;  Sitift  w.  EyrtB^  Cro.  Car.  646 ;  Jones,  436. 
(y)  BttUer  on  1  Inst.  216  a ;  1  Inst.  217  a. 
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press  termsi  to  comraenee  in  future  on  a  conyeyance  sufficient  to 
pass  the  freehold  immediately ;  or  by  marking  a  future  time,  or  » 
particular  event,  for  the  commencement  of  that  estate ;  or  giving 
it  to  a  person  who  has  not  the  capacity  of  taking  tiie  same  imme** 
diately. 

And  though  an  interest  for  years  may  commence  fromafuturt 
day ;  yet|  if  a  term  for  years  be  granted^  by  deed,  to  one  person, 
as  a  future  interest,  and  an  estate  of  freehold  be  limited  to  ;|notber 
person,  by  way  of  remainder  on  that  estate,  and  livery  of  seisin  in 
the  ease  of  lands  in  possession,  or  the  delivery  of  the  deed,  in  the 
case  of  a  grant  of  lands  in  reversion,  or  incorporeal  bereditamentiSy 
as  tithes,(r)  be  made  before  the  day  on  which  the  term  is  to  com- 
mence in  interest,  the  remainder  will  be  void. 

When  the  estate  of  the  tenant  for  years  is  to  commence  from  ^ 
future  time,  the  interest  limited  in  remainder  of^  and  expectant  oh 
that  estate,  must  also  be  future ;  and  the  law  will  not  allow  effect 
to  such  a  limitation  of  an  estate  of  freehold. 

*In  a  case  with  these  circumstances,  the  term  fpr  y^ars  [^^SSl] 
will  be  good,  and  the  reqpainder  void.(^) 

That  these  positions  may  not  be  applied,  by  analogous  r^affon* 
ing,  to  other  cases,  apparently  within  the  principle  of  this  det)^|^ 
mination,  it  should  be  understood,  that  estates  which  ar^  limit^j 
expectant  on  the  determination  of  contingent  remainders,  may  be 
vested  while  such  preceding  remainders  remain  contingQpt;  an4 
may  come  ii^^  possession  though  the  contingent  remainders  should 
fail  of  effect  When  a  devise  is  made,  or  use  limited^  under  cir» 
cumstances  similar  to  the  stated  case  of  a  grant  for  yearsi  to  eom-* 
mence  at  a  future  day,  with  an  estate  of  freehold,  expectant  on  that 
term,  the  several  limitations  will  be  good ;  the  second  limitation 
faaviu  operation  and  effect  in  wills  under  the  doctrine  of  execu* 
tory  £vises,  which  leaves  the  freehold  in  the  heir  at  law,  till  the 
devise  ean  operate  with  effect,(t)  and,  as  to  uses,  by  springing  nset^ 
which  leaves  the  inheritance  in  the  author  of  the  uses.  But  if  a 
grant  be  made  to  one  for  years,  remainder  to  another  for  an  estate 
of  freehold,  and  the  commencement  of  the  remainder  is  future,  and 
not  taken  up  with  reference  to  the  determination  of  the  term  o^ 
years,  the  interest  intended  to  be  limited  by  way  of  re- 
mainder, will,  as  already  noticed,  fall  within  the  exteQt  *of  [*2d2] 
this  rule,  and  cannot  take  effect.  The  remainder  will  be 
void  for  want  of  a  preceding  estate  of  jfreehold  to  support  it. 

And  it  will  be  remembered,  that  in  the  instance  of  a  grant  to 
one  for  years  determinable  on  a  lifej^  apd  after  thfi  decease  of  tb0 
person  on  whose  life  the  term  is  determinable,  then  to  another 
person  for  an  estate  of  freehold,  the  remainder  will  be  deemed 

(r)  Swift  T.  Eyrm,  Cro.  Car. 546  )  2  Abstr.  146;  Vm.  Abr.  tit.  lUvenioii ;  Woodr^ 
FiUtfer,  Cn.  Car.  362 ;  10  Vin.  Abr.  206 ;  2  Roll.  Abr.  7.  pi.  8 ;  Cvo.  Elta.  844 ;  1 
Inst.  217  a. 

(<)  2  Abatr.  146. 

(0  Q^'m  case,  Cro.  Elia.  878 ;  Cbs.  temp.  Tslb.  61 ;  Barm  aad  BmnU}  4  Bonr. 
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vestedy  if  the  term  be  of  that  extent,  that,  in  all  human  probability^ 
it  will  exceed  the  life  of  the  person  on  whose  death  it  is  to  deter* 
mine,  although  the  commencement  of  the  remainder  is  taken  up 
from  thQ  decease  of  the  cestui  que  vt>,  ^nd  not,  as  it  ought  to  be, 
from  the  regular  and  proper  determination  of  the  estate  for  years. 
In  this  instance  there  is  not  a  future  estate  for  years.  The  only 
question  would  be,  whether  there  is  an  interval  between  the  end 
of  the  term  and  the  commencement  of  the  remainder. 

It  may  be  proper  to  observe,  in  this  place,  that  when  the  time 
at  which  Uie  freehold  is  limited  to  commence  elapses,  in  the  cases 
of  feoffment,  before  the  livery  of  seisin  is  made,  and  in  other  as- 
surances operating  by  deed,  before  the  deed  is  delivered,  these  as- 
surances will  be  good.(t/) 
[*223]  *Thusy  •dnthofiy  Long  and  Alice  his  wife,  by  inden- 
ture made  between  themselves  of  the  one  part,  and  John 
Fishery  of  the  other  part,  leased  to  John  Fisher  and  others,  lands 
in  BoXy  to  hold  the  same  to  the  said  John  Fisher^  and  the  others 
and  the  survivor  of  them,  successively,  from  the  Feast  of  St.  JbR- 
chael  the  Archangel  then  next  coming,  unto  the  end  and  term  of 
their  natural  lives  and  livery  of  seisin  ;  was  made  by  Jxmg  and 
wife,  in  person,  after  the  said  Feast,  to  Fisher  and  the  others,  ac- 
cording to  the  form  and  effect  of  the  indenture. 

On  a  writ  of  error  it  was  determined,  that  livery  of  seisin  made 
by  the  husband  and  wife  after  the  Feast  was  good. 

And  in  Oreenwood  and  Tyler y{x)  (a  case  of  coi(Mreyance  by 
feoffment,). a  difference  was  taken  between  livery  by  the  parties  in 
person  and  livery  by  attorney.  This  point  relates  more  immedi- 
ately to  the  execution  of  deeds  under  a  letter  of  attorney,  and  is 
foreign  to  the  subject  of  this  Essay.  It  is  sufficient  to  remark,  that, 
though  the  party  may  make  livery  after  the  day,  an  attorney  can- 
not do  so  without  an  express  power  for  the  purpose.  In  Freeman 
T.  Westn{y)  the  limitation  of  estate  was  from  the  day  of  the  date* 
The  letter  of  attorney  was  to  deliver  seisin  according  to 
[*224]  the  effect,  tenor,  and  true  meaning  of  the  lease ;  *and  it 
was  determined,  that  this  power  warranted  livery  of  seisin 
on  the  25th  day  of  May,  in  the  year  1751,  though  the  lease  was 
dated  the  25th  November,  1750. 

Cases  of  the  same  description  as  Greentoood  and  Tyler ^  are  not 
within  the  reason  or  the  extent  of  the  rule ;  for  assurances  cannot 
operate,  under  the  circumstances  of  these  cases,  to  place  the  free- 
hold in  abeyance.  A  feoffment  or  other  assurance,  to  hold  from  a 
day  past,(z)  is,  virtually,  in  the  case  of  a  feoffment,  to  hold  from 

(ti)  Greenwood  and  Tyler,  Hob.  314 :  Cro.  Jac.  563,  S.  C.  Banks  and  Brovm^  Moor, 
769,  S.  P. ;  Hedey,  21 ;  Palm.  29;  2  Rep.  36 ;  Hayward^s  case,  BowUt  and  8mUh*9 
caie,  cited  Hetl.  21 ;  Hogg  and  Croa.  Feoffment  to  commence  at  a  future  day,  and 
lirery  in  person  according  to  the  form,  &c.  is  not  good.  1  Inst.  48  b ;  13  Vin.  Abr. 
193,  194;  but  see  2  Wils.  165;  MelUno  and  May,  Moor,  637;  Cro.  £iii.  873;  10 
Vin.  108.  (a:)  Hob.  314.  (y)  2  Wils.  165. 

(s)  Freeman  and  Wut^  2  Wils.  165. 
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the  time  wh.en  livery  of  seisin  is  made;  and  in  the  case  of  an  as« 
surance,  operating  by  deed,  from  the  delivery  of  the  deed. 

It  is  from  the  time  when  livery  of  seisin  (a)  is  made,  that  a  feoff- 
ment begins  to  operate  on  the  seisin  or  estate  ;  and  it  is  from  the 
time  of  its  delivery,  that  an  instrument,  requiring  to  be  executed 
with  the  solemnities  essential  to  a  deed,  has  its  effect. 

Till  livery  of  seisin  on  feoffments,  or  till  the  delivery  of  deeds 
of  grant,  nothing  passes  from  the  former  owner.  The  freehold 
continues  in  him  till  the  intended  conveyance  begins  to  operate ; 
and  its  operation  commences  in  the  former  case  from  the  livery  of 
seisin,  and  in  the  latter  case  from  the  delivery  of  the  deed. 

These  are  the  reasons  on  which  the  courts  of  justice 
have  proceeded  in  instances  of  this  sort,  *and  have  decided  [*225J 
the  questions  before  them.  Therefore,  in  observing  on  the 
case  of  Freeman  v.  fFest^  Lord  Ch.  J.  Pratt^  afterwards  Lord 
Camden,  said^  ^^  By  the  warrant  of  attorney  to  deliver  seisin  in 
the  present  case,  the  intention  of  the  parties  was,  that  the  deed 
should  be  substantiated  by  the  livery,  and  in  the  mean  time  the 
freehold  was  in  the  grantor. '^(&) 

It  is  aisp  to  be  observed,  that  although  the  limitation  of  an  es- 
tate of  freehold  may  sound  prospective  or  future,  and  on  the  face 
of  the  instrument  appear  to  be  void  on  that  account ;  yet,  as  often 
fli  it  is  proved,  or  turns  out  in  evidence,  that  estates  of  freehold 
were  by  some  fornier  instrument  extended  to  that  period,  at  which 
the  estate,  granted  by  the  instrument  in  question,  is  to  commence^ 
and  the  time  at  which,  or  the  event,  not  being  a  contingent  one, 
on  which  the  estate  is  thereby  limited  to  commence,  is  the  regular 
and  proper  determination  of  the  estate  already  existing,  the  future 
words  in  the  clause  of  limitation  will  be  construed  to  fix  the  time 
at  which  the  estate,  thereby  conveyed,  shall  commence  in  posses- 
sion, and  not  to  the  time  at  which  it  shall  commence  in  interest. 

With  this  construction  they  do  not  import  any  contingency,  un- 
less the  contingency  be  of  such  a  nature,  as  in  JlrtondxvSi  Hare^fjc) 
that  it  refers  to  an  event  which  mayor  may  not  happen. 

*The  case  of  fVeale  and  Lower ^{d)  the  doctrine  in  10   [*226] 
Rep.  107  b.  and  in  Passmere  v.  ProwsCy  Cro.  Eliz.  323, 
and  Dyer,  376  b.  and  the  language  of  the  Court  in  Badger  and 
IJoyd,{€)  are  authorities  for  this  construction. 

In  FFitale  and  Lower ^{f)  •/?  made  a  feoffment  to  the  use  of  him- 
self for  his  life ;  and  after  the  death  of  himself,  and  il/,  his  wife, 
to  the  use  of  J?,  the  eldest  son  of  t/^,  for  his  life  ;  and  it^ppearing 
in  evidence,  that  M  had  an  estate  /or  life,  under  a  former  deed, 
Hale,  Ch.  J.  held,  that  the  mentioning  the  death  of  My  was  only 
expressing  when  B  should  be  entitled  to  the  possession.  And  ac- 
cording to  the  case  put  in  the  10th  Report,(^)  a  lease  for  life  was 

(a)  Ibid.  (6)  See  also  Vin.  Abr.  Reversion,  G.  pL  13. 

(c)  Poph.  97.  id)  Pollexf.  66. 

(0  1  Sulk.  282 ;  1  Lord  Rnvm.  623.  (/)  Pollexf.  66. 

{g)  The  case  of  Siejphm  dc'la  More,  5  Ed.  III.  37 ;  1  Inn.  21 .  Roll.  Rep.  256. 
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subsisting,  and  a  grant  was  made  of  the  reversion,  to  hold  for  life 
afler  the  death  of  the  lessee ;  and  it  was  held  that  the  grant  was 
good  ;  and  as  it  was  said  on  that  occasion  ^^  to  limit  an  estate  after 
the  death  of  the  lessee,  is,  in  construction  of  law,  to  grant  that  it 
shall  commence  in  possession  when  the  estate  of  the  lessee  shall  be 
at  an  end."  So  also  a  grant  of  the  reversion,  when,  after  the  death 
of  the  tenant  for  life,  it  shall  fall, (A)  has  been  construed  a  good  and 

present  grant  of  the  reversion,  notwithstanding  the  words 
[*227]   of  the  grant  do  not  in  sound,  or  ^substantively,  without 

reference  to  the  lease  for  life,  appear  to  pass  the  estate 

immediately. 

And  in  Bculger  v.  Lloydy{i)  a  man  was  seised  of  the  reversion, 
after  an  estate-tail,  and  devised  to  another,  after  failure  of  issue  of 
the  donee  in  tail ;  and  the  Court  of  King's  Bench  held  it  to  be  an 
immediate  devise  of  the  reversion  expectant  on  the  estate-tail,  and 
therefore  good.  And  it  was  declared  by  Holt^  who  delivered 
the  resolution  of  the  Court,(Ar)  **  that  though  the  estates  devised 
are  after  the  death  of  the  tenant  in  foil  without  issue,  yet  the  re- 
versions pass  immediately,  only  they  will  not  take  efiect  in  posses- 
sion till  the  estate-tail  is  determined  -"  and  (with  reference  to  the 
question  then  before  the  Court,  he  said,  in  this  case,)  *^  present 
estates  in  reversion  do  pass  ;  and,  in  construction  of  law,  they  are 
limited,  after  the  determination  of  the  particular  estate/*  Tke 
judgment  was  affirmed  in  the  Exchequer  Chamber,  and  House  of 
Lords. 

In  all  the  cited  cases,(/)  the  estate,  limited  by  the  conveyance, 
was  to  commence  at  the  period  when  the  estates,  already  subsist- 
ing, would  regularly  and  certainly  determine  ;  and  these  and  the 
like  cases  are  alone  open  to  the  observations  already  made  :  for, 
when  the  last  of  several  particular  estates  already  existing  is 
[*226]  \o  determine  at  one  time,  and  the  estate,  limited  *by  the 
conveyance  in  question,  is  to  commence  at  any  other  time, 
then,  and  notwithstanding  that  time  may  be  the  period  for  the  re- 
gular and  proper  determination. of  some  particular  estate,  though 
not  of  the  estate  which  is  last  in  the  order  of  limitation,  and  on 
which  the  reversion  or  remainder  is  immediately  expectant,  the 
limitation  will  be  void. 

In  these  instances,  the  future  words  in  the  limitation  cannot  be 
construed  to  mark  the  time  at  which  the  estate  is  to  commence  in 
possession,  because  it  may  not  take  effect  in  possession  at  that 
time.(w) 

And  when  the  estate  already  subsisting  is  determinable  on  a  con- 
tingent event,  and  the  interest  under  the  new  conveyance  is  li- 
mited to  commence  on  that  event,{n)  this  interest  will  ))e  contin- 

(h)  Cro.  Elis.  323 ;  Dyer,  376  b ;  1  Saund.  161. 

(t)  1  Lord  Raym.  623;  1  Salk.  232.  (k)  1  Lord  Ray m.  626. 

(/)  Lady  Lanetborou^k  v.  Fox,  Caa.  temp.  Talb.  262 ;  Jones  and  Morgan^  MS.  Cales ; 
and  7  Bid.  P.  Cas.  130. 
(m)  And  see  Wotc  to  Rep.  Ca*.  temp.  Talb.  268.         (n)  JSrton  and  Hare,  Popb.  97. 
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gent,  because  the  event  is  of  such  a  nature  that  it  will  not  certainly 
take  place.  The  principle  of  Arton  and  Hart  governs  cases  of 
this  description. 

That  DO  confusion  may  arise,  it  will  be  right  to  observe,  on  the 
case  of  Lady  Lanesborough  v.  /bar,  that  if  the  several  clauses  of 
limitation  in  the  settlement  and  in  the  will  had  been  all  Inserted  in 
tbe  saikie  will,  the  construction  of  law  would  have  been,  that  the 
limitation  in  question  was  to  give  an  Estate  on  the  failure 
of  such  issue  as  were  mentioned  in  the  former  *c1ause ;  and  [*229] 
ipeeable  to  this  construction,  they  would  have  introduced 
t  good  and  proper  remainder. 

Again,  a  grant  by  a  person  who  has  an  estate  in  remainder j  to 
bold  from  the  time  at  which  the  remainder  is. to  commence  in  pos- 
session, is  a  grant  of  a  present  and  vested  interest,  and  within  the 
reasons  already  noticed. 

But  in  the  case  of  Brain  and  Deakiny{p)  which  was  heard  in 
ibe  House  of  Lords,  1728,  '<  there  was  a  settlement  to  uses,  some 
of  which  were  to  particular  takers  and  the  heirs  of  their  bodies, 
with  reversion  in  fee  to  the  settlor.  This  settlor,  by  a  subsequent 
deed,  conveyed  his  reversion  to  two  nominal  trustees  and  their 
heirs,  to  hold  from  and  after  the  determination  of  the  precedent 
estates  Kmiied  by  the  first  settlement^  (some  of  which  were  es- 
tates-tail as  aforesaid,)  to  the  use  of  particular  persons  and  their 
heirs.  This  habendum  was  held  too  remote  and  void,  inasmuch 
as  nothing  conld  vest  so  long  as  there  was  issue  of  any  of  the  takers 
under  the  first  settlement;  and  therefore  the  persons  who  were  to 
have  the  benefit  of  that  subsequent  grant,  would  be  made  to  wait 
firom  generation  to  generation  for  the  estate  intended  to  be  given 
them  thereby." 

But  it  is  apprehended,  the  case  as  stated  is  not  warranted  by  any 
principle  of  law. 

So  when  a  person  has  two  separate  and  distinct  estates ^ 
one  in  possession,  another  in  ^remainder  or  reversion,   [*230] 
grants  his  remainder  or  reversion,  still  retaining  his  parti- 
cular estate,  this  grant  will  be  goody  to  pass  the  remainder  or  re- 
version, at  the  same  time  leaving  the  particular  estate   in  the 
grantor. 

Wlien,  indeed,  a  person  has  two  estates,  he  ought  to  grant  his 
remainder  as  a  remainder,  and  his  reversion  as  a  reversion ;  and  in 
general  eo  nomine;  as  often  as  there  is  an  intention  to  retain  the 
particular  estate. 

Thu  branch  of  the  rule  is  applicable  to  those  modes  of  assurance 
aloDe,  which,  of  necessity,  according  to  the  eOect  ascribed  to  them 
by  law,  must  pass  an  estate  of  freehold  immediately,  or  otherwise 
never  can  operate  to  give  an  estate  of  that  quality. 

Chrants  to  enlarge  an  estate  on  condition,(-^)  and,  as  to  uses, 

(•)  From  ft  MS.  opinion  of  Mr.  Booth. 

(p)  1  iDst.  216  ft ;  1  Rep.  164 ;  2  Lev.  77 ;  Tr.  on  Kq.  61,  $  6 ;  Hopkim  and  Hop- 
kkUf  1  Atk.  679. 
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limitations  to  take  place  bj  springing  ttse  ;  9inil  gifts  by  executory 
devise;  do  not  necessarily  operate  on  the  freehold  immediately ; 
and  declarations  of  trust- do  not  pass  the  estate  itself:  they  merely 
gire  a  right  io  a  conversance  of  the  estate. 

These  several  interests,  therefore,  do  not  fall  within  the  object 
of  this  doctrine. 

With  the  exception  of  these  instances,  this  branch  of  the  rule 
is  general,  and  applies  to  all  other  limitations,  by  whatever  means 

they  are  made. 
[*231]  At  the  same  time,  it  must  be  observed,  that  *even  under 
the  doctrine  of  uses  and  of  devises,  limitations  sounding 
futurely,  and,  in  fact,  having  future  objects,  may  give  present  and 
immediate  estates.  This  construction  arises  from  the  implication 
of  a  prior  estate,  equal  to  the  period  of  time  of  which  no  disposi- 
tion is  made  in  express  terms,  (y)  Thus,  in  Pybus  v.  Mitfordf 
already  cited,  A,  seised  in  fee,  covenanted  to  stand  seised  to  the  use 
of  his  heirs  male  begotten,  or  to  be  begotten  on  the  body  of  his 
second  wife.  On  the  principle  laid  down  by  Lord  Coke^  that  so 
much  of  the  use  as  the  owner  of  the  land  does  not  dispose  of  re- 
mains in  him,  it  was  held  by  Ilale^  Chief  Justice,  and  two  Other 
judges,  that  A  took  an  estate  for  his  own  life  by  implication. 

The  like  determination  was  made  in  the  caseof  Willis  v.  Jrabnerj 
(r)  a  case  of  frequsnt  reference  in  this  Essay. 

And  in  Roe  on  the  demise  of  Wilkinson  v.  TVanmer  and  others, 
(s)  deeds  in  the  form  and  language  of  a  lease  an(Krelease,  were 
made  by  Thomas  Kirhy  to  Christopker  Kirby  his  brother.  The 
indenture  of  release  stated  the  consideration  to  be  the  natural  love 
which  Thomas  bore  for  his  brother,  and  100/.  paid  to  bim  by  his 
brother.  The  grant  in  the  premises  of  the  deed  was  to 
[*232]  Christopher^  after  the  death  of  the  said  Thomas  *Kirbjft 
to  hold  unto  the  said  C.  Kirby j  and  the  heirs  of  bis  body 
lawfully  begotten,  with  remainders  over :  part  of  the  considera- 
tion-money was  paid,  and  the  residue  secured  ;  and  a  receipt  for 
the  consideration-money  was  indorsed  on  the  indenture  of  release. 
The  Court  were  all  of  opinion,  that  the  release  was  void  as  a  com- 
mon law  conveyance,  it  being  to  convey  a  freehold  to  commence 
in  future ;  but  that  it  should  have  the  effect  and  operation  of  a 
covenant  to  stand  seised  to  use.5.  The  Lord  Chief  Justice  delivered 
the  opinion  of  the  Court.  He  said,  it  was  admitted  and  agreed 
that  this  deed  was  void  as  a  release,  because  it  was  a  grant  of  a 
freehold  to  commence  in  futv.ro  ;  and  tlierefore,  he  said,  the  only 
question  was,  whether  it  should  lake  effect  as  a  covenant  to  stand 
seised  to  uses;  and  that  they  all  were  of  opinion  it  should.  And 
after  citing  from  Sheppard^s  Touchstone  of  Assurances  the  rule  of 
construction,  that  when  the  intent  is  to  pass  the  land  one  way  or 
another,  there  it  might  be  good  either  way,  he  observed,  that  bj 

iq)  1  Vent.  872.  (r)  5  Bqrr.  flSl6. 

{9)  Willes's  Rep.  682 ;  2  Will.  72 ;  see  also  Cro.  EUs.  439 ;  and  the  observatioM  of 
j4ord  UqU,  in  Datut  v.  S^etd,  2  Salk.  675,  tnd  of  Bacon  on  Uses,  p.  69. 
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fhe  wordiotent  was  not  meant  the  intent  of  the  parties  to  pass  the 
land  by  this  or  that  particular  mode  or  form  of  conveyance,  but  an 
intent,  that  the  land  should  pass  at  all  events  one  way  or  another ; 
and  added,  although  formerly,  according  to  some  of  the  old  cases, 
the  mode  or  form  of  a  conveyance  was  held  material,  yet,  in  later 
times,  where  the  intent  appeared  that  the  land  should  pass, 
it  bad  been-itiled  otherwise  ;  and  certainly,  it  is  more  *rea-  [*233] 
sonable  to  make  the  intent  good  in  passing  the  estate,  if  by  . 
any  legal  means  it  might  be  done,  than  by  considering  the  manner 
of  passing  to  disappoint  the  intehtvpn  and  principal  object  which 
was  to  pass  the  land.  He  then  enumerated  the  circumstances 
which  were  essential  to  the  validity  of  a  covenant  to  stand  seised, 
and  concluded,  that' the  indenture  of  release  was  a  good  covenant 
to  stand  seised  to  uses ;  and  the  whole  Court  were  clearly  of  opinion, 
that  a  man  might  covenant  to  stand  seised  to  the  use  of  another 
person  after  the  covenanter's  death.  Nothing  was  said  by  th« 
Coaft  of  the  relative  quality  of  the  estate :  they  did  not  say,  nor 
was  it  necessary  for  them  to  advert  to  that  point,  whether  th6  es* 
tate  of  Christopher  took  place  by  springing  use,  leaving  the  fee  in 
T^muis,  or  by  remainder,  and  consequently  reducing  him  to  the 
situation  of  a  tenant  for  life.  From  Pybus  and  Mitfordy  and  the 
several  principles  which  govern  estates  by  springing  use,  it  is  rea- 
sonable to  conclude,  that  an  estate  for  life  arose  to  Thomas  by  re- 
sulting use. 

The  case  of  Harris  and  Barnes,{l)  is  an  authority  for  the  infer- 
ence which  has  been  drawn  in  the  application  of  these  observa- 
tions to  wills.  Tenny  v.  Jigar,  and  Romilly  v.  James^  already 
cited,  extend  this  learning  of  gifts  by  implication  to  a  new  aeries  of 
cases;  but  they  are  grounded  on  the  same  principle  as  gave  rise  to 
cross  remainders  by  implication. 

*0n  grants  of  estates  for  years,  to  be  enlarged  on  a  con-  [*234} 
dition,  or,  more  properly  speaking,  on  a  contingency  ex- 
pressed in  a  coaditional  limitation  ;  and  on  limitation  of  use^  and 
gifts  by  devise,  this  remark  will  be  relevant. 

After  the  first  estate  of  freehold,(x)  limited  by  any  of  these 
modes  of  assurance,  becomes  vested,  all  the  contingent  interests  of 
freehold,  expectant  on  that  estate,  by  way  of  remainder,  will  be 
liable  to  the  doctrine  of  the  second  branch  of  the  rule  ;  and  unless 
they  vest  in  interest,  before  the  determination  of  all  the  estates  of 
freehold  limited  to  precede  them,  and  in  respect  of  which  they  are 
remainders,  they  will  be  void,  for  want  of  an  estate  of  freehold  to 
support  them.     As  soon  as  the  first  estate  of  freehold,  conveyed 
bj  either  of  these  means,  vests  in  the  person  to  whom  it  is  limit- 
ed, the  freehold  is  affected  by  the  assurance ;  and  all  the  rules  which 
provide  against  the  abeyance  of  the  freehold,  attach  on  the  seisin, 
even  to  the  exclusion  of  those  persons  who  are  incapable  of  taking 
wlieii  the  particular  estate  shall  detennine,(y)  although  the  gift  in 

(0  4  Burr.  2167.  (x)  Feama,  463.  0^  9e«  t»/n** 
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remainder  be  to  a  class  of  persons,  and  some  of  these  persoi^s  are 
capable  of  a  vested  interest,  when  the  particular  estate  deter* 

mines.(;?) 

And  probably  too  (indeed  from  the  spirit  of  the  law^ 
[*235]   it  should  seem  beyond  all  question,)  ^though  a  term  may 

be  enlarged  on  condition  ;  and  in  case  of  a  grant  qfa  term 
for  years  only^  the  freehold  may  remain  in  the  grantor,  or,  in 
some  cases,  the  grantee,  till  the  condition  arises ;  yet,  in  all  other 
instances,  as  where  a  vested  estate  of  freehold  is  limited  to  any 
person,  the  estate,  limited  by  way  of  enlargement,  will  be  the  sub- 
ject of  the  doctrine  of  contingent  remainders,  rather  than  of  estates 
to  arise  on  condition  in  enlargement  of  a  preceding  estate. 

In  regard  for  estates  for  years,  to  be  enlarged  on  condition,  it 
may  appear  doubtful,  whether  the  fee  must  not  pass  immediately, 
or  whether  it  may  wait  for  the  event  expressed  in  the  clause  of 
conditional  limitation. 

'  From  a  thorough  investigation  of  the  cases  on  the  point,  it  will 
be  manifest,  that  the  fee  will  pass  immediately,  or  wait  till  the  per- 
formance of  the  condition  for  its  commencement  into  estate,  accord- 
ing to  the  nature  of  the  assurance  by  which  the  estate  is  conveyed. 
The  assurance  of  things  lying  in  livery  (a)  must  be  perfected  by 
the  ceremony  of  livery  of  seisin ;  and  when  the  estate  to  be  enlarg- 
ed is  qf  freehold^  the  fee  will  not  arise  till  the  condition  shall  be 
performed,  or  the  contingency  happen. 

On  the  contrary,  when  the  preceding  estate  is^br  years,  and 
the   lands  lie  in  livery,  the  fee  will  pass  Immediately ;  because 

livery  of  seisin  must  be  made  in  the  first  instance ;  and  that 
[*236]   *ceremony  necessarily  passes  an  estate  of  freehold  at  the 

least :  and  passing  an  estate  of  freehold,  it  must  give  the 
extent  of  interest  expressed  by  the  words  of  limitation  ',  and  that 
is  a  fee. 

The  same  mode  of  assurance  which  is  proper  for  the  conveyance 
of  an  estate  in  fee,  in  things  lying  in  grant,  is  equally  proper  for 
passing  an  estate  for  years ;  and  under  a  conveyance  by  grant  to 
a  man  for  years,  and  to  the  saipe  person.in  fee,  upon  a  condition  to 
be  performed,  the  grantee  may,  consistently  with  the  intention  of 
the  parties,  and  the  mode  of  assurance  which  is  adopted,  have  an 
estate  for  years  till  the  condition  shall  be  performecl ;  and  after- 
wards, an  estiite  in  fee.  The  law  makes  the  construction  which 
will  promote  that  intention.  Of  things  lying  in  livery,(i)  livesy 
of  seisin  must  be  made  in  the  first  place,  as  often  as  an  estate  of 
freehold  is  to  arise  under  that  assurance ;  and  livery  of  seisin  ne* 
cessarily  passes  an  estate  of  freehold  :  so  that  when  several  limita- 
tions are  made,  one  for  years,  the  other  in  fee,  the  person  to  whom 
livery  is  made  will  have  the  fee  immediately ;  and  afterwards, 
when  that  estate  is  defeated  by  the  condition,  a  term  for  years* 

(«)  ^ogg  T.  Mogg,  1  MeriT.  S64.  (a)  Litt.  §  360. 

{b)  1  Intt2]7A;  Butler  on  1  Inst.  271  b ;  1  Burr.  92;  Litt.  §  349, 850. 
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The  949th  and  350th  sections  of  LitL  support  the  most  material 
branches  of  this  position;  (or  Litt,  says,(c)  ^^  Also,  if  land  be 
mnted  to  a  man  for  a  term  of  two  years,  upon  such  con- 
dition, that  *if  he  shall  pay  to  the  grantor,  within  the  said  [*237] 
two  years,  forty  marks,  then  he  shall  have  the  land  to  him 
and  to  his  l^eirs ;  and  in  this  case,  if  the  grantee  enter  by  force  of 
the  grant,  without  any  livery  of  seisin  made  unto  him  by  the 
grantor;  and  after  he  payeth  the  grantor  the  forty  marks  within 
the  two  years,  yet  he  hath  nothing  in  the  land  but  for  term  of  two 
years;  because  no  livery  of  seisin  was  made  unto  him  at  the  be- 
gianiog  ;  for  if  he  should  have  a  freehold  and  fee  in  this  case,  be- 
caoae  he  hath  performed  the  condition,  then  he  should  have  a  free- 
hold by  force  of  the  first  grant,  where  no  livery  of  seisin  was  made 
of  this,  which  would  be  inconvenient,  &c.  But  if  the  grantor  had 
made  livery  of  seisin  to  the  grantee  by  force  of  the  grant,  then 
should  the  grantee  have  the  freehold  and  the  fee  upon  the  same 
eoDdition. 

''  A\sOf(d)  if  land  be  granted  to  a  man  for  a  term  of  five  years^ 
upon  condition,  that  if  he  pay  to  the  grantor,  within  the  two  first 
yean,  forty  marks,  that  then  he  shall  have  fee,  or  otherwise  but 
for  the  term  of  the  five  years,  and  livery  of  seisin  is  made  to  him 
by  the  force  of  the  grant ;  now  he  hath  a  fee-simple,  conditional, 
&c.  And  if,  in  this  case,  the  grantee  do  not  pay  to  the  grantor  the 
forty  marks  within  the  first  two  years,  then  immediately  after  the 
said  two  years  past,  the  fee  and  the  freehold  is  and  shall  be  adjudg- 
ed in  the  grantor ;  because  that  the  grantor  cannot,  after 
the  said  two  years,  ^presently  enter  upon  the  grantee ;  for  [*i238] 
that  the  grantee  hath  yet  title,  by  three  years,(e)  to  have 
and  occupy  the  land,  by  force  of  the  same  grant ;  and  so  because 
that  the  condition  of  the  part  of  the  grantee  is  broken,  and  the 
grantor  cannot  enter,  the  law'  will  put  thQ  fee  and  the  freehold  in 
the  grantor.  For  if  the  grantee  in  this  case  makes  waste,  then  af- 
ter the  breach  of  the  condition,  &c.  and  after  the  two  years,  the 
grantor  shall  have  his  writ  of  waste ;  and  this  is  a  good  proof  then, 
that  the  reversion  is  in  him,''  &c. 

These  sections  of  Littleton  prove,  that  as  the  things  were  in 
livery,  and  an  estate  of  freehold  was  to  pass,  it  could  not  pass  by  a 
mere  deed,  though  by  the  intention  of  the  parties,  \X  was  to  yeai  at 
a  distant  time,  or  on  a  contingency,  and  in  enlargement  of  an  estate 
for  years.  They  also  prove,  that  it  was  necessary  that  livery  of 
seisin  should  be  made  in  the  first  instance,  in  order  that  the  fee 
miefat  pass  immediately. 

in  eases  of  this  sort,  it  is  the  nature  of  the  assurance,  and  not  the 
intention  bf  the  parties,  which  governs  the  construction. 

The  intention  is  the  same  in  each  case ;  but  as  that  intention  may 
not,  by  reason  of  the  ceremonies  with  which  the  parties  have  per- 

(e)  Sect  349;  1  lost.  216. 

(rf)  $  350.  («)  3  ConTcy.  610. 
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fected  their  assurance,  have  effect  in  exact  conformity  with  the 
words  in  which  the  intention  is  expressed,  it  must  have  ef- 
[*239]  feet  as  it  may,  under  the  rule  *that  cum  guod  ago  non  valet 
ut  ^go}fakai  quantum  valerepotesU  In  one  case,  the  words 
which  give  the  estate  in  fee,  are,  in  construction  of  law,  a  condi- 
tional limitation, or,  as  they  are  more  frequently  styled,  a  condition 
or  contingency  {/)  precedent  to  the  vesting  of  the  estate.  In  the 
other  instance,  they  are  properly  called  a  condition  to  defeat  the 
estate,  and  they  operate  accordingly.  For  .the  same  words  will,  in 
different  instruments,  be  construed  words  of  limitation  or  of  condi- 
tion, according  to  the  nature  of  the  several  instruments,  and  the 
effect  these  instruments  shall  have,  in  accomplishing  the  intention 
of  the  parties,  consistently  with  the  rules  of  law. 

Indeed,  it  is  a  general  rule,  that  words  shall  operate  as  a  condi- 
tion preeedent  or  as  a  condition  subsequent,  as  will  best  answer  the 
intention  of  the  parties.(^) 

As  to  things  lying  in  grant j{h)  the  fee  will  not  vest  in  interest 
till  the  contingency  shall  arise,  or  the  condition,  as  it  is  sometimes 
termed,  shall  be  performed.  This  is  equally  the  result,  whatever 
may  be  the  extent  of  the  particular  estate ;  either  for  years  or  for 

A  limitation  of  this  sort,  in  a  grant,  when  a  particular  estate  to 
be  enlarged  is  for  years,  bears  great  affinity  to  those  limi- 
[*S40]   tations  which  *are  termed  executory  devisees,  and  also  to 
those  limitations  under  which  springing  uses  have  effect. 

These  differences  it  is  apprehended,  reconcile  all  the  cases  on 
the  point.  Great  pains  were  taken  by  Lord  Coke  to  collect  the 
cases  into  one  view,  as  they  now  appear  in  the  first  volume  of  his 
Institutes,  (t) 

A  perusal  of  the  cases,  either  in  the  works  of  this  much  esteemed 
-writer,  or  in  the  books  at  large,  from  which  his  coUectioa  was 
made,  will,  it  is  believed,  fully  prove  the  distinctions  submitted  to 
the  reader. 

When  estates  of  freehold  are  to  pass  on  a  condition  or  contingen- 
cy, in  enlargement  of  an  estate  for  years,  without  the  interventioa 
of  any  estate  of  freehold,  the  freehold  will  remain  in  the  grantor, 
till  the  time  shall  arrive  at  which  the  condition  is  to  be  performed. 
This  observation  will  suffice  to  point  to  the  reason  of  the, decision 
which  cases  of  this  description  have  received.  And  it  is  further  to 
be  observed,  that  when  on  a  conveyance  to  uses,  (A?)  the  first  limi- 
tation of  the  use  is  to  a  person  unborn,  or  to  commence  at  some 
future  period,  the  use  of  the  entire  fee  will  result  in  the  mean  time  ; 
till  the  first  estate  of  freehold  may  vest,  according  to  the  limita- 

(/)  Litt.  $  360. 

(jg)  BroomJUld  v.  Crowder,  1  New  Rep.  313 ;  Doe  ▼.  JfowtU*  1  M*  &  S.  9SS* 

(h)  Litt.  $  349 ;  1  Inst.  207  a. 

(t)  216  b.  (k)  Butler  on  1  InBt.  216  a. 
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lion ;  so  that  the  immediate  fi*eehold  will  not^  [at  any  time,  be 
without  a  tenant. 

'Declarations  of  trust  are  not  within  (/)  the  compass  of  [*241] 
the  observations  offered  on  any  part  of  the  doctrine  of  the 
freehold,  while  the  interest  they  pass  continues  to  be  merely  equi- 
table. Though  the  estate  to  which  these  declarations  entitle  the 
owner  of  the  trust,  will  be  of  freehold  when  the  trust  is  executed 
into  estate  by  a  conveyance  of  the  land  in  performance  of  the  trust; 
yet,  till  the  conveyance  is  made,  the  legal  estate  will  remain  in  the 
trustee :  and  the  person  in  whose  favor  the  trust  is  declared,  has 
a  mere  beneficial  interest,  by  way  of  equitable  estate,  of  conside- 
ration only  in  courts  of  equity,  and  not  any  title  at  law. 

Hence  it  follows,  that  contingent  remainders  of  an  equitable  in- 
terest may  have  efiect,  although  the  particulaig  estate  shall  deter- 
mine before  the  remainder  can  vest  an  interest,  (m)  In  the  interval, 
after  the  determination  of  the  particular  estate  and  the  commence- 
ment of  the  remainder,  the  rents  and  profits  will  belong  to  the 
grantor  ;  or,  in  case  of  gifts  by  will,  to  the  heirs  at  law  of  the  ^es- 
tator,  by  way  of  res'ulting  trust.(7i) 

Also  in  the  case  of  executory  devises,(o)  in  *which  the  [*242] 
freehold  may  remain  unaffected  by  the  will,  in  point  of 
seisin,  for  a  considerable  time,  namely,  the  time  j)rescri bed  by«>the 
rule  against  perpetuities,  the  freehold  descends  to  the  heir  at  law, 
or  may  pass  to  a  residuary  or  even  a  specific  devisee,  until  the  free- 
hold can  vest.  It  follows,  th^t  this  doctrine  does  not  allow  the 
freehold  to  be  in  abeyance.  Till  the  devise  shall  operate  to  vest 
the  freehold,  the  fee  remains  with  the  heir  at  law  of  the  testator  or 
devisee,  subject  to  be  defeated  when  the  original  devise  shall  take 
effect. 

This  position  proves,  beyond  all  question,  as  has  already  been 
shown,  that  an  interest,  while  executory,  cannot  be  properly  classed 
among  vested  interests. 

Trusts  do  not  give  any  legal  estate.  They  merely  confer  an  equi- 
table interest ;  the  right  to  have  a  conveyance  of  the  estate  :  there- 
fore, though  the  interest  of  the  owner  of  the  trust  may  be  of  free- 
hold, in  point  of  quantity  it  is  not,  in  the  contemplation  of  a  court 
of  law,  and  for  the  purposes  now  under  discussion,  such  in  quality, 
till  the  legal  estate  is  substituted  for  the  equitable  right,  by  reason 
of  the  trusti 

The  class  of  cases  falling  under  the  second  branch  of  the  rule, 
relate  more  particularly  to  the  doctrine  of  contingent  remainders, 
as  applied  to  legal  interests ;  for,  as  already  observed,  it  is  not  ap- 
plicable to  equitable  interests. 

The  learning  on  this  abstruse  head,  is  so  fully  and  ably  treated 

(I)  Chapman  ▼.  Blisset,  Cas.  temp.  Talb.  145 ;  Hopkins  and  Hopkint,  1  Atk.  690 ; 
fiwuer  on  1  Imt.  216. 

(m)  Chapman  v.  fi/uiel,  Cai.  temp.  Talb.  145. 

(n)  HopknM  V.  Hopkins,  Cas.  temp.  Tnlb.  44 ;  1  Atk.  590. 

(•j  Pay*s  case,  Cro.  Elis.  878 ;  Clerk  and  Smith,  1  Lutw.  798  ;  Gore  and  Gore,  8  P. 
W.  28  ;  Hopkins  and  Hopkins,  1  Atk.  590 ;  Chapmanv.  Blisseitj  Cas.  temp.  Talb.  145; 
Butler  OD  1  Inst.  216  a. 
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by  Mr.  Feamef  that  nothing  *8hort  of  a  reference  to  his  Essajr  on 
this  subject,  will  exhibit  all  the  subtleties  in  which  this  doctrine 
is  involved.  It  will  be  sufficient  for  the  purpose  of  this  Essay,  in 
addition  to  the  few  points  incidentally  noticed,  to  observe,  that 
tin  the  contingency  arises,  the  interest  depending  on  the  contin- 
gency must  be  supported  by  some  preceding  particular  estate  of 
freehold  vested  in  interest,  and  in  relation  to  which,  the  estate  to 
arise  on  the  contingency,  is  a  remainder.  And,  unless  there  be  siich 
preceding  vested  estate,  the  remainder  will  be  void  in  its  limita- 
tion ;  and  the  remainder  will  become  void  in  event,  or  rather  fail 
of  effect,  unless  it  shall  vest  an  interest  before  the  determination  of 
such  vested  estate,  or  in  that  instant  in  which  hat  estate  determines. 

With  reference  to  this  rule,  it  may  be  observed,  that  the  remain^ 
der  may  take  effect  in  favor  of  some  persons,  and,  as  to  other  per- 
sons, fail  of  effect. 

Thus,  under  a  gifl  to  A  for  life,  remainder  to  the  right  heirs  of 
Band  C  ;  the  remainder  may  vest  in  the  heir  of  B,  because  he  dies 
in  the  lifetime  of  ^;  and  it  may  fail  of  effect,  as  to  the  right  heirs 
of  C,  because  the  particular  estate  shall  determine  in  the  lifetime 
of  Aj  and  before  there  can  be  any  person  who  fills  the  character  of 
his  heir. 

And  the  heirs  of  B,  as  the  only  persons  capable  of  taking,  will, 

it  should  seem,  take  the  entirety,  under  the  rule,  that  where 

[*244]   there  is  a  ^grantto  several  persons,  and  some  are  incapable, 

or  become  incapable,  the  grant  will  be  good  in  favor  of 

those  persons  only,  who  are  capable. 

And  under  the  learning  of  uses  and  devises,  as  far  as  they  are  to 
operate  by  way  of  executory  devise,  springing  or  shifting  use,  se- 
veral persons  may  take  vested  interests,  although  they  come  in  esse 
at  different  times  :  and  even  the  immediate  freehold  may  vest  in 
one  person  or  in  several  persons,  and  afterwards  admit  of  a  divi- 
sion among  other  persons  as  they  come  in  esse^  or  become  capable 
of  taking  ;  yet,  under  the  learning  of  remainders,  whether  by  grant 
at  common  law,  or  by  limitation  of  uses,  or  by  devise,  no  one  can 
take  under  the  remainder,  unless  that  person  come  in  esse,  or  be- 
come capable  before  the  determination  of  the  prior  particular  es- 
tates: and  therefore,  although  the  remainder  should  vest  in  two  or 
more  children  during  the  particular  estate,  other  children,  born 
after  the  determination  of  the  particular  estate,  would  not  partici- 
pate with  them;  and  yet  these  children  might  take,  if  the  gift  was 
so  made  as  to  operate  by  way  of  executory  devise  or  springing  or 
shifting  use,  (p)  instead  of  operating  by  way  of  contingent  remain- 
der. The  case  of  Mogg  v.  Mogg,{q)  illustrates  and  exemplifies  this 
doctrine. 

In  that  case,  a  gift  was  made  to  children  born  and  to  be 
[*245]   born ;  four  were  born  in  the  lifetime  *of  the  testator,  and 

f       (P)  ^'^ogg  T.  Mogg,  iD  Chan.  1816.  (q)  1  McriT.  SM, 
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&?e  after  his  death :  the  five  children  took  under  the  learning  of 
executory  devises.  They  would  have  also  taken,  had  the  gift  been 
by  way  of  springing  use. 

Part  of  another  farm  was  given  to  the  testator's  widow  for  her 
life^  and  the  residue  was  given  to  trustees  for  the  life  of  the  testa- 
tor's son ;  and  after  various  other  gifts,  which  failed  of  effect,  to  the 
children  of  Mrs.  Moggj  born  and  to  be  born,  in  tail,  with  remain- 
der over ;  and  that  part  of  the  farm  which  was  devised  to  the  wife 
for  life,  was  limited,  by  words  of  reference,  to  the  same  uses  and  for 
the  same  estates  as  the  residue  of  the  farm  was  limited  ;  thus  clear- 
ly marking  an  identity  of  intention. 

Four  children  were  living  at  the  death  of  the  testator,  another 
was  born  in  the  lifetime  of  the  son,  and  a  sixth  was  in  ventre  sa 
mere  at  the  son's  death.  Three  other  children  were  born  after  the 
death  of  the  son  and  in  the  lifetime  of  the  widow,  making,  in  all, 
nine  children  ;  and  it  was  decided,  that  as  to  the  property  devised 
to  the  wife  for  life,  the  nine  children  were  tenants  in  tail :  and  the 
eround  of  the  determination  evidently  was,  because  all  these  chil- 
dren were  capable  of  the  remainder  before  the  determination  of  the 
particular  estate  ;  while,  as  to  the  lands  devised  to  trustees  for  the 
life  of  the  son,  it  was  held,  that  the  six  children  only,  including 
the  child  in  veiUre  sa  meref  who  were  in  esse  at  the  son's  deaths 
were  entitled  in  exclusion  of  the  three  children,  who  came 
in  *e88e  after  the  death  of  the  son  ;  an  exclusion  which  was  [*246] 
contrary  to  the  intention,  but  grounded  on  the  fact,  that 
they  were  not  in  esse  at  the  determination  of  the  prior  estate,  and 
for  that  reason,  were  incapable  of  taking  under  the  remainder. 

Hence  the  determination  in  Mogg  and  Mogg^  is,  that  all  the 
children  who  were  to  take  under  and  by  way  of  remainder,  and 
who  were  not  in  esse  at  the  determination  of  the  prior  estate,  were 
excluded,  and  the  remainder  was  retained  by  those  children  alone 
who  were  capable  before  the  prior  particular  estate  determined  ; 
while  all  the  children  were  capable  under  the  gift  by  executory 
devise,  at  whatever  time  they  should  be  bom. 

Thus,  the  same  will,  and  similar  expressions  in  that  will,  re- 
ceived different  determinations,  on  account  of  different  rules  of  law 
applicable  to  the  different  gifts. 

On  the  third  branch  of  the  rule,  it  has  been  determined,  that  a 
feofiment  to  one  man  and  his  heirs,  to  hold  on  every  Monday ; 
to  another  man  and  his  heirs,  to  hold  on  every  Tuesday,  &c«  is 
void.(r) 

And  more  generally  that  a  grant  of  lands  {s)  or  any  incorporeal 
hereditament  already  created,  for  an  estate  of  freehold,  where  the 
estate  is  to  be  suspended  for  some  part  of  the  time,  (as 
during  the  infancy  of  the  heir  after  the  death  *of  his  an-  [*247] 
cesto]^  is,  as  to  the  limitation  or  condition  to  cease  the  es- 
tate>  repugnant  to  the  policy  of  the  law,  and  therefore  void. 

(r)  1  Rep.  87.  As  to  U»et,  Mo.  S32.  by  Walmiley. 
(«)  1  Rep.  87 ;  Shep.  Tow  h.  127  J  1  Craise'i  Dig.  9. 
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This  branch  of  the  rule  does  not  extend  to  a  grant  of  a  rent,  or 
common^  or  rather  incorporeal  hercditamentif/)  on  the  creation 
thereof,  denovo^  that  is,  in  the  first  instance.  A  clause  for  suspen- 
sion of  the  estate,  would,  if  inserted  in  such  original  grants  b^ 
good,  and  have  the  desired  effect. 

The  principal  authority  for  this  conclusion,  is  the  case  in  22 
Edw.  111.  19  a  b. ;  and  the  principle  and  doctrine  in  that  case  have 
been  established  by  more  modern  determinations. 

The  case  at  large,  as  reported  in  the  Year  Books,  will  best  show 
the  ground  of  the  decision. 

In  dower  by  S.bil,  who  was  the  wife  o{  John  Everwiehtj  of  26£ 
of  rent  against  the  prior  of  Bridlington^  Mombne  pleaded,  that, 
in  the  time  of  Edward^  the  grandfather,  one  John  and  his  wife 
acknowledged  the  tenaments,  out  of  which  the  rent  is  issuing,  to 
the  predecessor  of  the  prior,  and  to  his  successors,  &c.  for  which 
acknowledgment  the  predecessor,  by  the  same  fine,  granted  the 
rent  to  the  said  John  the  conusor  and^«/^  his  wife,  and  to  the  heirs 
of  the  wife,  upon  this  condition,  that  as  often  as  the  heirs 
[*248]  of  the  feme  should  be  within  age,  the  *prior  and  his  suc- 
cessors should  be  quit  of  the  rent  until  the  heirs  should  at- 
tain their  full  age;  and  that  when  they  should  be  of  full  age,  then 
the  prior  and  his  successors  should  pay :  and  he  showcid  the  meana 
by  which  the  rent  descended  to  the  husband  of  the^demandunt ; 
and  that  one  F^  his  son  and  heir,  was  then  under  age,  and  demand- 
ed judgment,  if  at  that  time,  during  the  nonage  of  the  heir^  the 
demandant  was  dowable  :  and  he  produced  a  record  in  the  time  of 
Edwardy  the  grandfather,  by  which  it  was  awarded,  that  a  feme  in 
such  case  should  have  judgment  to  recover  ;  but  that  there  should 
be  a  cesser  of  execution  during  the  nonage  of  the  heir. 

And  in  Trinity  term,  24  Edw.  III.  29  b.  it  was  awarded,  that 
the  feme  should  recover  her  dower,  and  that  there  should  be  a  ces- 
ser of  execution  until  the  full  age  of  the  heir  of  the  husband ;  and 
it  was  said  by  the  whole  Court,  that  when  the  heir  was  of  full  age, 
and  the  feme  endowed*  and  the  heir  died,  and  his  heir  was  within 
age,  the  rent  of  the  feme  for  the  time,  (meaning  the  minority  of 
the  heir  for  the  time  being)  should  cease. 

The  necessary  conclusion  i^,  that  the  estate,  in  point  of  benefi- 
cial interest,  was  suspended  during  the  minority  of  the  heir,  and- 
yet  the  estate  had  continuatice  to  some  purposes. 

The  case  is  very  different  from  those  in  which  an  es- 
[*249]  tate  already  subsisting^  is  granted  with  a  ^limitation,  which 
makes  the  right  to  the  freehold  depend  on  an  event,  or  on 
the  lapse  of  time,  orattemptsto  leave  it  suspended  ;  for  under  limi- 
tations in  these  terms,  there  is  not  any  tenant  of  the  freehold,  be* 
cause  there  is  not  any  estate  of  freehold  in  existence. 

From  this  consideration  of  the  difference  of  the  several  caf^es,  it 
will  be  proper  to  distinguish  them.     For  this  purpose,  it  is  to  be 

(0  Brook,  Judg^m.  pi.  41  ;  Shrp.  Touch.  127 :  24  Edvr.  111.29 ft  b ;  1  Ch.  Cat.  214. 
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ttbserred,  that  in  one  case,  the  suspension  seems  to  apply  to  the 
right  of  possession ;  and  in  the  other  case,  to  the  estate ;  and  then 
the  several  cases  are  not  within  a  parity  of  reason. 

To  establish  this  distinction,  would  supersede  many  of  the 
grounds  of  argyment  ofiered  in  a  future  page,  as  the  reason  for 
allowing  grants  de  novo  of  rents,  &c.  to  be  good. 

The  arguments  advanced  and  reasons  assigned,  are  those  by 
which  the  courts  of  justice  seem  to  have  been  influenced  ;  and 
though  the  authority  from  which  they  are  deduced,  does  not  ap« 
pear  to  warrant  them,  it  would,  at  this  day,  be  presumptuous  to 
pass  them  over  in  silence. 

From  the  several  branches  of  the  rule,  it  clearly  appears,  that 
the  law  will  noty  by  any  means^  nor  in  any  case^  allow  the  estate 
qf  the  immediate  freehold  to  be  in  abeyance  :  by  abeyance  is  to 
be  understood  expectancy,  or  the  waiting  for  any  event,  however 
near,  or  the  lapse  of  any  time,  however  short ;  and  though 
it  be  for  a  day  only,(t^)  to  vest  in  estate  *the  interest  1*250'] 
which  is  given  in  a  subject  already  existing. 

This  may  appear  to  be  a  rule  (^)  of  great  strictness :  indeed,  the 
object  to  which  it  is  directed,  might  have  been  attained  by  adopt- 
ing  the  construction  made  on  devises  by  will ;  but,  consistently 
with  the  notion  the  law  entertains  of  the  effects  of  its  mode  of  as* 
SQimee,  and  in  particular  of  livery ;  and  for  the  sake  of  notoriety 
of  every  change  of  tenant,  so  important  to  lords  and  to  the  public, 
when  the  system  of  feudal  tenures  was  in  full  operation  ;  it  was 
required  bv  good  policy,  and  the  general  convenience  of  society, 
that  the  rule  should  be  adopted  ;  and  an  adherence  to  it  was  of  the 
utmost  importance  to  the  rights  of  lords,  in  respect  of  the  feudal 
services,  and  to  the  public,  -in  respect  of  the  remedies  by  real  ac- 
tion. 

The  distinction  between  estates  in  land  or  rents  or  other  incorpo- 
real hereditaments  already  created,  and  estates  in  rents  or  other  in- 
corporeal hereditaments  on  their  creation  denote,  illustrates  the  doc- 
trine, and  shows  its  application  ;  and  with  the  observations  to  be 
offered  on  the  reason  of  the  difference,  demonstrates,  beyond  all 
contradiction,  that  the'rule  is  not  so  nHich  of  positive  institution, 
withoat  any  foundation  in  reason,  or  reference  to  principle,  as  the 
necessary  consequence  of  that  leading  maxim  of  the  law,  that  a 
particular  mischief  is  rather  to  be  endured,  than  a  general  incon- 
venienee  introduced. 

^Feoffments,  and  all  other  modes  of  assurance  deriving  [*25i] 
their  effect  from  the  common  law,  except  mere  grants  by 
deed  to  enlarge  estates  for  years  on  condition,  are  supposed  to  pasa 
the  estate  of  freehold  of  the  person  who  makes  the  assurance,  im- 
asediately  after  the  execution  of  that  assurance ;  and  its  perfection 
by  those  ceremonies^  as  livery,  and  before  the  statute  for  the 

(«)  2  WiU.  166 ;  Plowd.  25.  (x)  Buaer  on  1  lost.  216  a ;  1  Inst.  217  a. 
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amendment  of  the  law,  attornment,  which  were  essential  ^to  the 
operation  and  validity  of  that  assurance. 

Therefore^  as  these  assurances  pass  the  freehold  out  of  the  grant- 
ing party  immediately,  they  must  necessarily  be  construed,  either 
to  convey  the  same  to  the  grantee,  or  place  it  it\  abeyance.  Of 
necessary  consequence,  the  conveyance  must  either  pass  the  estate, 
or  the  limitation  will  be  void. 

The  object  of  the  law  in  prescribing  certain  rule?  for  the  regu- 
lation of  property,  is  to  induce  the  convenience  arising  from  an 
observance  of  particular  and  approved  forms.  From  the  most 
early  period,  convenience  has  been  a  principle  of  municipal  law. 
On  the  foundation  of  this  principle,  no  argument  in  law  hath 
greater  weight  in  the  determination  of  any  case  which  hath  for 
Its  subject  res  integra,  or  a  question  which  never  before  received 
a  decision,  than  an  argument  adverting  to  the  policy  of  the  law, 
generally  termed  argumentum  ab  inconvenienii  ;{y)  from 
[''SSS]  pointing  out  clearly  *that  the  permission  of  this  or  that 
act,  or  the  allowance  of  effect  to  this  or  that  limitation, 
would,  in  its  general  consequences,  tend  to  the  inconvenience  of 
society. 

On  this  principle  of  inconvenience, (j?)  the  common  law  denies 
effect  to  a  limitation  to  one  man  every  Monday  ;  to  another  man, 
every  Tuesday j  and  the  like  gift ;  and  to  a  limitation  to  cease  an 
estate  in  land^  or  any  incorporeal  hereditament  already  created, 
during  the  minority  of  the  heir,  or  till  the  heir  shall  have  a  peer- 
age, or  be  queen  of  England,  or  till  the  king  of  England  shall 
have  an  eldest  son ;  and  to  a  limitation  of  an  estate  of  freehold  in 
lands,  or  any  incorporeal  hereditament  already  created,  to  com- 
mence at  a  future  day,  so  that  the  freehold  may  be  in  abeyance. 

To  have  allowed  limitations  in  these  forms  to  have  the  effect  of 
the  intention  with  which  they  were  dictated,  would  have  been 
contrary  to  the  policy  of  law.  The  greatest  inconvenience  must 
have  arisen,  as  the  inevitable  consequence.  This  was  particularly 
the  case  when  real  actions  were  the  practice  of  every  day :  and 
real  actions,  though  seldom  brought,  are  still  available,  and  some-^ 
times  the  only  means  of  obtaining  justice. 

Allow  the  freehold  to  be  placed  in  abeyance,  and  a  person  who 
has  a  prior  and  elder  right  to  the  land  or  other  subject  of  pro- 
[*253]  perty,  ^comprised  in  the  limitation,  would,  in  some  cases, 
be  delayed,  in  other  instances  prevented,  from  recovering 
his  right,  or  prosecuting  the  necessary  means,  in  order  to  the  legu 
discussion  of  the  title  on  which  his  right  depends,  and  consequent- 
ly the  establishment  of  his  title,  (a) 

In  one  instance,  the  estate  of  freehold  would  be  in  abeyance 
during  the  minority  of  the  heir.    Of  the  property  comprised  in 

0^)  1  Inst.  11  «. 

(ar)  Jones,  73;  1  Vio.  Abr.  106;  Ch.  Cas.  214;  Moor,  220;  1  Burr.  107.  by  Lord 
Martifield.  (a)  HopHiu  ▼.  Hopkint,  1  Atk.  690. 
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that  gift,  there  of  consequence  would  not,  during  the  minority  of 
the  heir,  be  any  person  of  whom  the  right  might  be  demanded  ; 
and  in  the  instance  of  a  gift  of  an  estate  to  one  man  every  Mon- 
day, &c.  no  writ  demanding  ^the  land  could  be  sued  on  one  day, 
which  would  not  be  abated  on  the  next  day,  by  the  change  of  the 
terre*tenant« 

In  the  former  case,  the  person  by  whom  the  right  is  claimed, 
and  in  whom  possibly  it  may  reside,  would  be  unreasonably  de- 
layed in  his  suit;  and  in  the  latter  case,  no  suit  could  be  prosecut- 
ed with  effect,  so  as  to  be  succeeded  by  a  recovery  of  the  land  de- 
manded. 

In  reference  to  lands  or  incorporeal  hereditaments  already  cre- 
ated,(A)  an  estate  of  freehold  may  not  be  limited  out  of  them,  to 
commence  from  a  future  period,  or  tp  be  suspended  for  a  time,  so 
IS  to  induce  a  result  that  the  freehold  may,  at  any  time, 
be  in  abeyance,  ^except  in  the  case  of  a  parson,  &c.  dur-  1*254'] 
ing  the  vacancy  in  the  church,  &c. 

The  most  injurious  consequences  would  flow  from  giving  efieet 
to  gifts  of  this  kind.  The  right  of  property  may  be  in  one  per- 
son, and  the  estate  of  that  property  may  be  in  another  person. 
The  person  who  has  the  title  and  not  the  estate,  n^ay  seek  the  re- 
covery of  his  right,  and  eventually,  as  his  right  shall  be  made  ap- 
parent by  proof,  he  may  succeed  in  his  suit ;  but  when  he  had 
merdy  a  right  of  action,  and  not  of  entry,  enabling  him  to  main- 
tain an  ejectment,  he  could,  under  the  rules  of  the  common  law, 
and  before  takers  of  the  profits  were  made  liable  to  be  deemed 
tenants  to  the  prsecipe,  institute  a  suit  against  that  person  only 
who  had  the  first  estate  of  freehold.  Had  that  estate  determined 
while  the  suit  was  depending,  the  suit  would  have  abated  or  de- 
termined, and  a  new  suit  must  have  been  commenced ;  and  so 
from  time  to  time  on  every  change  of  tenant. 

It  follows,  that  by  gifts  which  could  place  tiie  freehold  in  abey- 
ance, or  would  delay  the  suit,  or  after  any  short  interval,  cease  the 
estate  as  to  one  person,  and  then  give  it  to  another  person,  and  so 
ahemis  vieibuSj  the  person  who  has  the  right  may,  in  one  case, 
be  delayed  in  his  suit,  and  in  the  other  case  deprived  of  all  possi- 
bility of  recovering  his  right;  and  therefore  might  be  preju- 
cioed,  by  reason  of  the  act  of  those  against  whom  alone 
*he  could  prosecute  his  action  to  obtain  his  right,  and  [*i^55] 
woold  be  so  materially  interested  in  making  gifts  which 
would  lead  to  these  consequences. 

The  necessity,  under  the  feudal  system,  that  there  should  always 
be  ^eme  person  to  render  the  services  of  the  lord,  and  to  answer 
to  the  real  actions  brought  to  recover  the  property,  introduced  the 
maxim  of  the  common  law,  that  the  freehold  can  never  be  placed 
in  abe7ance.(c) 

(6)  Sbep.  T.  127 ;  Buckler' 9  case,  2  Rep.  65 ;  Moor,  423;  Bamkk't  caie,  6  Bep. 
M;    HMAhu  ViA  Hopkins,  I  Mk,  690, 
(c)  2  Wils.  165  ;  1  lost.  216. 
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Though  it  be  not  allowed,  that  the  first  estate  of  freehold 
ing  under  any  common  law  assurance  should  be  in  abeyance,  yet 
any  estate  of  freehold  or  inheritance  depending  on  another  estate 
of  freehold,  and  to  take  place  by  way  of  remainder,  expectant  on 
that  estate,  may  be  limited  in  contingency,  and  consequently  be  in 
abeyance.  The  policy  of  the  rule  which  denies  to  the  owner  the 
power  of  putting  the  freehold  in  abeyance,  is,  in  fact,  effectually 
^attained  by  the  rules  applicable  to  contingent  remainders,  by  pre^ 
eluding  them  of  effect,  unless  they  vest  in  interest  during  a  pre* 
ceding  particular  estate  of  freehold,  or  in  the  same  instant  in  which 
the  particular  estate  determines. 

Between  lands  and  incorporeal  hereditaments  already  created  on 
the  one  hand,  and,  on  the  other  hand,  a  rent  or  commoo  created 
di  novOf  there  is  a  material  difference.  It  is  true,  that  rents  and 
commons  are  interests  in  lands.  These  interests,  how- 
[*S56]  ever,  are  collateral  to  the  lands  *themselres.  The  person 
who  takes  interests  of  this  sort  immediately  from  the  pro* 
prietor  of  the  land,  takes  them  originally ;  and  there  is  neither 
any  inconsistency  or  inconvenience  in  limiting  them,  so  that  they 
may  eease  or  be  suspended  at  intervals,  or  that  they  may  not  com- 
mence in  estate ;  though  the  estate  be  a  freehold  in  quality,  till 
the  arrival  of  a  future  period,  or  the  rise  of  a  particular  event,  not 
contravening  the  rule  against  perpetuities. 

No  one  can  be  prejudiced  by  reason  of  limitations  made,  under 
these  circumstances,  of  property  of  this  sort ;  since,  as  to  the  rent 
or  common,  no  one  is  in  question,  in  point  of  benefit  and  title,  be- 
sides the  person  to  whom  the  rent  or  common  is  granted  ;  and  the 
rent  or  common  cannot  be  lawfully  claimed  by  any  persons  except 
those  who  derive  title  from  or  under  the  person  to  whom  it  was 
originally  granted ;  and  deriving  title  in  this  manner,  they  must 
claim  to  hold  the  rent  or  common  subject  to  the  terms  on  which  it 
was  granted  by  the  person  from  whom  the  title  is  derived.(J) 
These  terms,  whatever  they  may  be,  form  the  modus  donaiianis, 
and  give  a  quality  to  the  estate. 

But,  to  limit  a  rent  or  other  incorporeal  hereditament  already 
erei^ted,  to  commence  at  a  future  day,  or  on  an  event,  or  to  be  sus« 
ponded  at  intervals^  is  at  once  to  bring  the  case  within  the 
[*257]  reason  which  imposes  the  necessity  of  ^denying  effect  to 
the  like  gifts  of  an  estate  of  freehold  in  land.  For  that 
reason,  a  future  or  conditional  limitation  for  an  estate  of  ffeehoM, 
in  any  incorporeal  hereditament  already  created,  is,  within  the 
extent  of  the  rules  by  which  cases  of  limitations  of  land  for  an  es- 
tate of  freehold,  to  commence  in  future,  or  on  an  event,  are  decided. 
After  the  rent  has  been  created,  a  title  may  be  made  to  it,  and  that 
title  will  depend  on  those  terms  alone,  on  which  the  rent  was 
originally  granted ;(«)  and  as,  in  the  instances  in  which  rent,  eom- 

(i)  1  Hep.  87  a. 

(e)  Edmonds  v.  B§otht  as  to  Tithes,  Yclr.  131 ;  Atkim  ?.  Mttitagui,  as  to  Digaickt, 
^  Ch.  Cas.  214. 
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mon  or  any  incorporeal  hereditament  already  created,  is  limited  to 
commence  in  future,  or  to  cease  or  be  suspended  at  certain  times 
at  which  it  was  not  to  cease  or  be  su^ended  by  the  terms  of  the 
original  gift ;  a  title  may  exist  to  the  rent  or  other  incorporeal  he- 
reditament during  this  vacancy  of  ownership  of  the  freehold  ;  and 
that  title  cannot  be  prosecuted  during  the  cesser  or  suspension  of 
the  estate,  such  limitation  of  rent,  or  common  or  other  incorporeal 
hereditament  already  created,  is,  by  a  parity  of  reason,  equally 
void  with  the  like  limitation  of  an  estate  of  freehold  in  land. 

The  case  of  partition,(y*)  in  which  it  is  agreed,  that  one  parcener^ 
or  her  heirs,  shall  have  the  land  from  Easter  till  Lammas, 
and  *that  the  other  parcener  or  her  heirs  shall  have  the  [*258] 
same  frono  Lammas  till  Easter ;  or  that  one  parcener  or  her 
heirs  shall  have  the  land  for  one  year,  and  the  other  parcener  or  her 
heirs  shall  have  the  same  for  the  next  year,  and  so  on,  alternia 
mcibuSy  for  ever  ;  or  that  one  of  two  farms  shall  be  held  by  one 
parcener  and  her  heirs  for  one  year,  and  the  other  farm  be  held  by 
the  other  parcener  and  her  heirs  for  the  like  time  ;  and  that  they 
respectively,  'and  their  respective  heirs,  shall,  alternately,  be  enti- 
tled to  these  farms  every  otber  year,  may  be  objected  as  exceptions 
to  the  rule. 

On  the  first  view,  these  cases  have  the  appearance  of  exceptions. 
In  truth,  they  are  not  exceptions.  (^)  The  estate  does  not  vest  and 
revest,  or  cease  for  a  time ;  nor  is  the  freehold  at  any  time  in  abey- 
ance. Each  parcener  hath  an  estate  which  has  continuance  at  all 
times.  The  estate,  though  it  may  shift  in  regard  to  the  possession^ 
is  permanent  in  point  of  duration  of  interest.  An  interest  of  this 
sort  is,  by  Lord  Coke^  called  a  mot;ea6&,estate.(A)    ' 

After  partition  in  this  form,  neither  of  the  parceners  has  a  par-^ 
ticular  right  to  an  estate  in  any  particular  part  of  the  land,  as  to  the 
continuance  of  interest,  nor  a  common  right  to  the  whole  at  all 
times.  Lot  meadows  are  of  the  same  description^  and  so  are  al- 
ternate rights  of  presentation'  to  churches.  Each  owner 
has  an  *estate  which  gives  to  her  the  right  to  the  posses-  [*259]| 
sion  of  a  particular  part  of  an  entire  tenement,  or  to  one  of 
several  tenements,  at  certain  stated  periods,  agreeable  to  the  form 
of  the  partition.  Her  right  to  the  possession,  as  to  the  possession, 
is  constantly  fluctuating ;  her  estate  is  always  the  same.  She  has^ 
at  all  times,  a  present  fixed  right  of  present  or  future  ei^joyment. 

These  observations  point  to  the  only  grounds  on  which  this  case 
of  partition  could  be  decided  consistently  with  principle.  This 
case  and  the  case  put  by  fValmsley^  of  a  limitation  to  one  man 
every  Monday,  to  another  every  Tuesday,  are  stated  in  those 
points  of  view  in  which  alone  they  could  possibly  be  considered  ; 
bat  it  may  be  questioned^  whether  there  is  not  that  resemblance 

(/)  1  lost.  4  a ;  167  b:  F.  N.  B.  61 ;  Salk.  43;  Vid.  tit.  Pnrtilion. 
Or)  1  lost.  4  a.  48.  167  b ;  amtray  f^r  WalmHejff  1  Rep.  87. 
(ft)  1  Cruise's  Digest,  9- 
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ia  the  two  cases,  that  the  circumstances  of  the  one  cannot  be  dis- 
tinguished from  the  circumstances  of  the  other,  as  far  as  the  cir- 
cumstances are  material  to  the  question  of  law  arising  on  limitations 
in  this  form. 

As  often  as  a  tenant,  pur  autre  vie^  died,  and  no  special  occu- 
pant was  appointed,  the  law  cast  the  freehold  on  the  person,  if  any, 
in  possession  ;  or  if  no  person  was  in  possession,  then  on  the  per- 
son who  first  entered,  claiming  the  possession.  By  these  means 
no  one  could  be  delayed  of  a  remedy  for  his  right. 

Admitting  the  possession  to  have  been  vacant,  the  person  who 
had  a  right  might  restore  himself  to  his  estate,  at  least  to  the  pos- 
session of  the  land,  and  become  tenant  of  the  freehold 
£*260]   *by  4iis  entry  ;  and  if  any  one  was  in  possession,  that  per- 
son was, tenant  of  the  freehold,  and  liable  to  have  the  free- 
hold demanded  of  him  by  the  rightful  owner.(t) 

When  the  rightful  owner  became  occupant  by  his  entry,  then  it 
should  seem  he  was  remitted  to  his  right,  and  he  had  an  estate  un- 
der his  ancient  title.  The  law  has  preserved  the  right  of  entry,  as 
against  an  occupant ;  for  no  descent,  even  to  a  special  occupant, 
would  toll  the  entry,  and  convert  the  remedy  into  an  action. 

The  doctrine  of  the  common  law,  which  gave  a  title  by  occu- 
pancy, proceeded  on  the  principle  of  preventing  the  abeyance  of 
the  freehold. 

Other  rules  relative  to  the  ff-eehold  are, 

1.  An  estate  of  freehold  cannot  be  confirmed  for  part  of  the  es- 
tate,(^)  while  an  estate  for  years  may  be  confirmed  for  part  of  the 
years.(/) 

2.  Whoever  avoids  the  first  estate  of  freehold,  does,  with  some 
exceptions,  avoid  all  remainders  expectant  on  that  estate. 

3.  Whoever  confirms,  in  fact,  or  by  construction  of  law,  a  re- 
mainder or  reversion,  does,  in  effect,  confirm  the  particular  es- 
tate.(m) 

But  there  may  be  a  confirmation  of  (he  particular  estate  without 
a  confirmation  of  the  remainders,  (n) 
[*261]       4.  An  estate  of  freehold  cannot,  by  the  rules  *of  the 
common  law,  cease  for  a  time,  and  be  in  esse  for  a  time.(o) 

The  doctrine  df  uses  and  executory  devises  has  modified  this 
rule. 

5.  An  estate  of  freehold,  after  it  is  created,  cannot  be  defeazan- 
ced  or  subjected  to  a  condition,(/?)  by  the  rules  of  the  common 
law. 

A  term  of  years  already  created  may  be  defeazanced,  and  a  con- 
dition may  be  annexed  to  an  estate  of  freehold,  by  a  deed  forming 
part  of  the  same  transaction;  for,  quae  incontinerUi fiutU  in  esse 
videntur,(q) 

(t)  1  Inst.  342  b.  (k)  1  Inst.  297.  (/)  fbid.  (m)  Litt.  §  521. 

(n)  Carhampton  and  Carhampton,  Irish  Term  Rep.  667. 

(a)  1  liiit.  271  b.  n.  231 ;  Rodger's  case,  9  Rep.  104.  (p)  1  lut  236  b. 

(9)  3  Abstr.  120. 
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Even  an  estate  of  freehold  may,  under  the  learning  of  shifting 
uses,  powers^  and  executory  devises,  be  avoided  by  a  quasi  condi- 
tion, or  proviso  of  cesser,  or  a  conditional  limitation. 

6.  Even  an  interval  between  the  time  of  determination  of  the 
particular  estate  and  the  time  of  commencement  of  the  remainder 
would  render  the  remainder  void.(r) 

This  rule  does  not  apply  to  executory  devises  or  springing 
uses.(#) 

7.  A  release  of  right  to  a  person  who  has  a  particular  estate,  or 
t  remainder  or  reversion  (being  an  estate  of  freehold,)  will  be  a 
release  to  all  persons  connected  in  privity,  and  holding  under  the 
same  seisin. 

A  confirmation  does  not  necessarily  produce  this  effect. 

8.  A  right  or  title  which  any  man  hath  to  aay  *lands   [*262] 
or  tenements  of  any  estate  of  freehold  or  inheritance  can- 
not be  barred  by  the  acceptance  of  any  collateral  satibfaction  or  re- 
compense. (/) 

This  rule  relates  to  the  mode  by  which  the  property  of  an  estate 
of  this  quantity  may  be  transferred,  or  a  right  thereto  extinguish- 
ed. It  is  applicable  to  the  learning  on  titles,  and  to  alienation  and 
assurances,  as  a  branch  of  the  law  on  that  subject. 

There  are  various  other  similar  rules  respecting  the  freehold,  in- 
cluding the  rule  in  Shelley^s  case,  to  be  the  subject  of  the  next 
chapter. 

These  rules,  exclusiire  of  the  rules  in  Shelley^  s  case,  will  be  best 
learned  on  a  peru<«al  of  Lord  Cokeys  Commentary  on  Littleton. 

Estates  of  freehold  are  either, 

1.  Of  inheritanpe. 

2.  Not  of  inheritance. 

An  estate  of  inheritance  confers  the  right  of  continuing  the  es- 
tate, sometimes,  as  in  fee-simples,  by  a  perpetual  transmission ;  and 
at  other  times,  as  in  estates-tail,  for  an  interest  which  may  deter- 
mine ;  to  those  whom  the  law  designed  as  the  successors  of  the 
last  owner  under  the  appellation  of  heirSy  or  heirs  of  the  body,  in 
reference  to  individuals,  and  of  successors,  in  reference  to  corpo- 
rate bodies. 

Estates  of  inheritance  are  either  in  fee,  or  in  fee-tail ;  and  these 
estates,  in  all  their  varieties,  and  according  to  their  several  spe- 
cies, will  be  the  subject  of  the  fourth  and  fifth  chapters. 

(r)2  Abstr.  111.  («)  2  Abstr.  HI.  113. 

(/)  Mary  yemoti's  cage,  4  Rep.  1 ;  Feiflon*s  case,  9  Rep.  79. 
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*CHAP.   II L 

On  the  Rule  in  Shelky^s  Case. 

The  subject  of  this  chapter  is^  professedly,  the  rule  in  SheUey^s 
case,  (a) 

The  end  proposed,  is,  by  negative  and  affirmative  propositions, 
to  exhibit,  in  a  discussion  of  that  rule,  the  instances  in  which  «et*e* 
ral  liTnitaiionSy  one  to  the  ancestor  ;  the  other  to  the  heir9 — heirs 
of  the  body — or  issue  of  the  body  of  that  person,  do  and  do  not 
give  the  inheritance  to  the  ancestor. 

This  rule  is  immediately  relevant  to  the  doctrine  on  estates  of 
freehold  and  inheritance.  Under  particular  circumstances,  it  in- 
volves, in  a  material  and  very  interesting  point  of  view,  the  law  on 
the  construction  of  words  of  limitation  in  deeds^  wills^  and  other 
writings,  such  as  declarations  of  uses y  appointments  in  pursuance 
of  powers,  &c.     The  rule  may  be  thus  expressed  : 

1st,  When  a  person  takes  an  estate  of  freehold^  lsqallt  or 
EQUiTABLT,  under  a  deed^  wiliy  or  other  writings  and  afterwards, 
in  the^ame  deed,  will,  or  writing,  there  is  a  limitation,  by  way  of 
remainder^  with  or  without  the  interposition  of  any  other 
[^264]  eslatCy  of  an  interest  of  the  *same  quality y  as  legal  oe 
EQUITABLE,  to  his  heirs  generally,  or  his  heirs  of  his  body ; 
by  that  name  in  deeds  or  writings  of  conveyance^  and  by  that  or 
some  such  name  in  wills,  and  a>s  a  class  or  denomination  ofper* 
sons  to  take  in  succession  from  generation  to  generation  ;  the  limi" 
tat  ion  to  the  heirs  will  entitle  the  person  or  aficestor  himself  to 
the  estate  or  interest  imported  by  that  limitation. 

Or,  2dly,  ^^  Wherever  the  ancestor  takes  an  estate  of  freehold, 
or  frank  tenement,  and  an  immediate  remainder  is  thereon  limited, 
in  the  same  conveyance,  to  his  heirs,  or  heirs  in  tail,  such  re- 
mainder is  immediately  executed  in  possession y  in  the  ancestor  so 
taking  the  freehold,  and  therefore  is  not  contingent  or  in  abey- 
•nee.  "(A) 

Or,  3dly,  and  still  more  accurately,  ^*  Where  the  ancestor  takes 
an  estate  of  freehold,  by  any  gift  or  conveyance ;  and  in  the  same 
gift  or  conveyance  there  is  a  limitation,  either  *^  mediate  ofimme' 
diate^^^  to  his  heirsy  or  heirs  of  his  body,  the  word  heirs  is  a  word 
o{  limitation  of  the  estatCy  and  not  of  purchase  ;"(c)  by  which  it' 
must  be  understood,  that  it  is  not  a  designation  of  persons  to  take 

originally  in  their  own  right. 
[*265]        *The  rule  has  also  been  expressed,  perhaps  with  still 
greater  precision,  though  not  with  equal  elegance,  by  a 

(a)  1  Rep.  93. 

{b)  Feai  oe,  4th  edit.  30 ;  2  Roll.  Abt.  417 ;  1  Rep.  104,  Shelley's  case ;  1  Inst.  !&2  b. 
17  b.  376  b. 

(e)  Fearne,  80.  108;  2  Roll.  Abr.  417;  1  Rep.  104,  S/itlley's  cate;  Btooky  Done , 
be.  pi.  U  ;  fame  Notme,  pi.  1. 40. 
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▼ery  able  lawyer,  to  be  **  in  any  instrument,  if  a  freehold  be  limit- 
ed to  the  ancestor  for  life,  and  the  mheritance  to  his  heirs,  either 
mediately  or  initnediately^  the  first  taker  takes  the  whole  estate  ; 
if  it  be  limited  to  the  heirs  of  his  body,  he  takes  a  fee-tail ;  if  to  his 
heirs,  a  fee-simple. ''(£^} 

In  this  proposition,  the  rule  assumes  the  fact  to  be,  that  the  m- 
heriiance  is  limited  to  the  heirs,  and,  therefore,  it  expresses  the 
legal  application  of  the  rule,  more  clearly  than  those  positions,  in 
which  it  is  stated,  generally,  that  the  second  limitation  is  to  the 
heirs;  for  the  very  ground  and  principle  of  the  rule,  is,  that  the 
heirs^  as  such,  are,  in  point  of  intention,  to  have  the  inheritance^ 
quafenus  they  are  the  heirs  of  the  ancestor.{e) 

The  like  observation  may  be  made  on  the  first  of  these  defini- 
tions; and  for  its  accuracy,  the  writer  of  this  chapter  is  answera* 
ble.  In  that  definition,  keeping  in  view  the  opinion  of  Lord  Thur' 
hWf  delivered  in  Jones  and  Morgan,{/)  it  is  proposed,  that  the 
limitation  must  be  to  the  heirs,  as  a  class  or  denomination  of  per- 
sons to  take  in  succession,  from  generation  to  generation ; 
and  this  is,  in  legal  effect,  to  state  *tha1  the  inheritance  1*266] 
must  pass  the  ancestor,  by  reason  of  the  limitation  to  the 
heirs. 

The  rule,  on  being  analysed,  requires 
1st,  That  there  shall  be  an  estate  oi freehold. 
2dly,  That  there  shall  be  a  limitation  to  the  heirs,  or  heirs  of 
the  body,  of  the  person  taking  that  estate  ;  by  that,  or 
some  such  substituted  name,(^)  and  not  the  heirs,  as 
meaning  or  explained  to  be,  sons,  children,  &c. 
3d1y,  That  these  airs  shall  be  named  to  take  as  a  class  or  denami* 

nation  of  persons. (A) 
4thly,  In  succession,  from  generation  to  generation. 
5thly,  By  way  of  remainder;  or,  at  ]east,(t)  so  that  the  estate  to 
arise  from  the  limitation  to  the  heirs,  and  the  estate  of 
freehold  in  the  ancestor,  shall  both  owe  their  effect  to 
the  SAME  DEED,  will,  or  writing. 
And  lastly,  that  the  several  limitations  should  give  interests  of 
the  SAME  QUALITY :  both  legal,  or  both  equitable. 

Leaving  it  indifferent, 

1st,  Whether-  the  limitation  to  the  heirs  is  to  give  an  interest, 
to  take  place  immediately  after  the  determination 
of  *the  ancestor's  estate  of  freehold,  and  conse-   [*267] 
quently  connect  itself  with  that  estate,  and,  by 
merger   thereof,  form  one   entire  interest ;  or  to  take 
place  at  a  remote  period  ;  waiting  /or,  and  continuing 

(d)  Per  Sen.  Glynn^  in  Perrin  and  Blake, 

(e)  S«e  White  and  CoUint,  Com.  Rep.  289. 

if)  1  Brown*!  Ch.  Ta.  205.  (g)  1  Insf.  26  b. 

(h)  Per  Bailey,  J.  1 1  East,  264.  (t)  yenabUs  t.  AV>rru,  7  Term  Rep. 
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expectant  on,  the  determination  of  some  other  estate, 

limited  in  renr)ainder  of  the  ancestor's  estate. 

2dlyy  Whether  the  limitatibn  to  the  heirs  is  to  give  a  vested  or 

cofi'ingent  interest. 

At  least,  if  these  are  not  inferences  arising  fairly  out  of  the  defi* 

nition  of  the  rule,  they  will  be  found  fully  warranted  by  the  cases 

from  which  the  rule  is  to  be  collected ;  without  any  exception  to  the 

Generality  of  these  deductions,  besides  the  case  proposed  by  Mr. 
'Varne,  of  an  estate  of  freehold,  with  a  power  qf  appointment  to 
tisesj  in  one  deed,  and  an  execution  of  that  power  by  another  deed^ 
in  favor  of  the  heirs  of  the  person  to  whom  the  freehold  is  limited 
by  the  first  deed;[k)  and  also  those  cases  which  will  be  noticed  in 
the  sequel,  as  not  within  the  extent  of  the  rule,  or,  for  parti- 
cular reasons  exempted  faom  its  influence,  by  the  interpositioD 

of  a  COURT  OF  EQUITY. 

These  conclusions,  it  must  be  observed,  are  deductions  from  the 
following  parts  of  this  Essay.  They  are  introduced,  in  this  place, 
to  open  the  scope  of  the  rule  at  one  view,  and  in  an  early  part  of 

this  work,  to  give  the  reader  a  general  and  comprehensive 
[*268]   view  of  the  rule.     The  author  ^feels  abundant  reason  to 

make  this  remark,  to  excuse  himself  for  having  treated  the 
subject  without  a  strict  regard  to  this  arrangement  To  have  exa- 
mined the  rule  under  this  arrangement,  would,  in  all  probability, 
have  been  the  best  mode  of  treating  the  subject 

For  introducing  so  many  definitions  of  this  rule,  an  apology  may 
also  be  necessary.  One  motive  to  this  conduct,  was  to  show  the 
various  means,,  used  by  various  persons,  to  convey  their  sense  of 
the  scope  and  application  of  the  rule.  Another  motive  originated 
in  the  hope,  that  the  impression  to  be  made  by  the  several  defini- 
tions, would  be  more  strong,  than  that  which  would  be  communi- 
cated by  either,  singly.  It  was  also  thought,  that  the  comparison 
which  must  be  made  of  the  several  definitions,  to  observe  the  cir- 
cumstances under  which  they  exhibit  the  rule,  would  be  the  most 
certain  way  to  inform  the  judgment,  and,  at  the  same  time,  assist 
the  memory. 


The  extent  and  importance  of  this  rule,  the  variety  of  cases  which 
it  embraces,  the  doubts  entertaiped  on  its  extent  and  application, 
and  the  nice  distinctions,  and  numerous  exceptions  of  which  it  ad« 
mits,  render  the  consideration  of  the  rule,  and  its  exertions,  a  task 
of  great  difficulty.     An  attempt,  however,  will  be  made,  though 

with  diffidence  and  doubt  of  success,  to  exhibit  the  ru]e, 
[*269]   in  a  point  of  view,  sufficient  to  ^awaken  the  attention  of 

the  reader;  to  give  him  an  outline  of  the  doctrine;  and  to 
interest  his  wishes,  so  far  as  to  raise  in  him  a  desire  of  extending 
his  researches  into  the  elaborate  and  highly  valuable  Treatise  of  Mr. 

{k)  Feanie,99>  Watk.Desc.  159. 
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feamCf  on  Contingent  Remainders  ;  from  whose  judicious  Essay 
on  that  subject,  the  greater  part  of  the  doctrine  on  this  rule  is  col- 
lected. The  persuasion  that  this  Essay  on  the  Quantity  of  Estates  ^ 
and  particularly  the  chapter  on  Freeholds^  would  be  defective,  un- 
less the  learning  of  this  rule  were  introduced,  is  the  best  apology 
that  can  be  made  for  offering,  in  this  chapter,  a  succinct  view  of  the 
principles  and  outlines  of  which  the  rule  itself  is  composed.  And 
some  hope  is  formed,  that  the  succinct  and  collective  view,  and  also 
the  manner  and  arrangement,  in  which  the  rule  is  exhibited  in  this 
Essay,  will  assist  the  student  in  reading  the  more  extended  and 
laborious  works  of  Mr.  Feame  ;  and  that  this  Essay  may  have  its 
utility,  a/ter  THAT  book  is  ready  in  calling  the  detailed  and  cogent 
reasons  of  that  gentleman  to  memory  ;  serving  as  a  synopsis  to  his 
work. 

This  Essay  may  also  have  the  effect,  and  a  very  desirable  one  it 
will  be,  qf  preparing  the  reader  to  enter  on  the  laborious  works  of 
Mr.  Fearney  with  some  previous  insight  into  the  subject,  and  with 
that  general  knowledge  of  the  application  of  the  rule,  and  of  the 
exceptions  to  the  same,  which  will  be  a  means  of  assisting 
*the  student  to  see  the  full  force,  the  reason  and  the  ex-  [*270] 
tent  of  that  gentleman's  conclusions,  and  of  the  cases  he  has 
introduced,  in  elucidation  or  support  of  his  positions,  or  on  w^hich 
he  has  offered  his  sentiments  with  so  much  energy  and  judgment. 
The  importance  of  a  thorough  knowledge  of  this  rule  will  be 
evident,  from  the  consideration,  that  the  power  of  alienation  by 
the  ancestor,  to  a  total  or  partial  exclusion  of  his  relations,  falling 
under  the  denomination  of  his  heirs^  in  the  descriptive  terms  of  the 
limitation  which  names  them,  is,  very  frequently,  to  be  ascertained 
through  the  medium,  and  by  the  application  of  this  rule. 

In  those  instances  to  which  the  rule  applies,  the  ancestor  has  this 
power  of  alienation;  for  the  inheritance  is  in  him;  and  his  chil" 
dren  or  other  relations,  so  far  as  their  right  is  founded  on  the  limi- 
tation to  his  heirs  J  can  claim  only  in  succession  from  hinu  and, 
therefore,  will  be  bound  by  his  acts ;  while  in  those  instam^es  to 
which  the  rule  does  not  apply,  the  children  or  other  relations^  fall- 
ing under  the  denomination  oi  heirs,  have  a  title  or^tna//y,  in  their 
own  right,  and  as  purchasers  by  that  name ;  and  do  not  claim 
through  or  under  their  ancestor,  further  than  as  persons  described 
by  means  of  his  name,  and  as  his  heirs :  in  other  words,  as  the 
persons  in  whom  this  character  is  to  be  fulfilled,  and  there- 
fore their  ancestor,  merely  because  *he  bears  that  relation  [*271] 
to  them,  cannot,  by  his  alienation,  make  any  disposition  to 
their  prejudice. 

Before  any  observation3  are  submitted  on  the  immediate  appli- 
cation of  the  rule,  it  will  be  right  to  premise,  that  the  rule  is  of 
positive  institution,  and  has  this  circumstance  of  peculiarity  and 
variance  from  rules  of  construction.  Instead  of  seeking  the  intev- 
Tioif  of  the  parties,  and  aiming  at  its  accomplishment,  it  interferes 
in  some^  at  least,  if  not  in  all  cases,  with  i}^o  presumable^  and,  in 
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many  instances,  the  express  intention.  In  its  very  object,  the 
rule  was  levelled  against  the  views  of  the  parties.  Hence  has 
arisen  the  great  difficulty  of  deciding  questions  involving  the  con- 
sideration of  the  rule.  To  determine  whether  the  operative  force 
of  the  rule,  or  rules  of  construction  which  take  the  intention  of 
the  parties  for  their  guide,  shall  prevail,  is,  generally,  the  point  to 
be  decided.  It  is  to  be  seriously  lamented,  that  a  line  cannot  be 
drawn  so  precisely,  as  to  enable  a  distinction  to  be  clearly  taken, 
discriminating  those  cases  which  are,  from  those  cases  which  are 
not  objects  of  the  rule. 

Every  case  must,  in  M  instruments ^  and  especially  intmV^,  de- 
pend, in  a  great  measure,  on  its /?ar/7rt//ar  circumstances. 

The  question  in  these  cases  will  always  be,  which  of  the  two 
rules,  the  one  in  Shelley^s  case,  or  the  one  which  takes  the  inten- 
tion for  its  guide,  shall  be  applied  to  determine  the  legal 
[*272]    *effect  of  the  several  gifts  to  the  ancestor  and  his  heirs. 

In  the  progress  of  the  observations  to  be  offered  in  this 
chapter,  an^attempt  will  be  made  to  trace  the  rule  in  Shelley^s  case  to 
its  principle,  and  show  its  force  and  extent,  in  the  clearest  point  of 
view  in  which  it  can  possibly  be  exhibited. 

To  begin  with  the  outlines  of  the  rule  :  it  must  be  called  to  re- 
membrance, that  in  Perrin  and  Blake^{l)  Lord  Mansfield  said, 
'^  The  rule  "is  not  a  general  proposition,  subject  to  no  control, 
where  the  intention  is  on  the  other  side,  and  where  the  objections 
may  be  answered."  And  he  agreed  with  Justices  Wilmot  and  Jis^ 
touy  that  *Hhe  intention  is  to  govern,  and  that  Shelley^s  case  does 
not  constitute  a  decisive  uncontrollable  rule.'' 

And  Mr.  Justice  Buller^  in  the  well  considered  opinion  he  de- 
livered on  the  case  of  Hodgson  and  Wife  v.  *^mbrose,(m)  which 
involved  the  discussion  of  this  rule,  made  this  observation  ;  '^  If  a 
testator  makes  use  of  legal  phrases  or  technical  words  on/y,  the 
Court  is  bound  to  understand  them  in  their  legal  sense,  and  they 
have  no  right  or  power  to  say,  that  the  testator  did  not  understand 
the  meaning  of  the  words  he  has  used,  or  to  put  upon  them  a  con- 
struction different  from  what  has  been  long  received,  or 
[*273]  what  is  affixed  to  them  *by  law : — and  added  the  following 
distinction; — "  But  if  a  testator  use  other  words,  which  mani- 
fesfly  indicate  what  his  intention  was,'and  show,  to  a  demonstration, 
that  he  did  not  mean  what  the  technical  words  import y  in  the  sense 
which  the  law  has  imposed  upon  them,  that  intention  must  prevail, 
notwithstanding  he  has  used  such  technical  words  in  other  parts  of  the 
will.*'(n) — "  That  the  operation  of  words  must  arise  from  the  sense 
they  carry,'*  was  a  remark  of  Lord  Hardwicke^s  ;(o)  and  **  that 
sense  ,"  Mr,  Justice  Buller  very  judiciously  observed,  **  can  only 
be  found  by  considering  the  whole  will  together.  "(j9) 

(I)  4  Burr.  2579 ;  1  CoUectinea  Juridica. 

(m)  Doug.  Rep.  337. 

(n)  Doug.  Rep.  337;  1  Foubl.407;  Dodson  v.  Hay,  3  Bro.  CB.  Ca.  408. 

(o)  In  Bagshew  and  Spennr,  2  Atk.  683. 

(p)  In  Hodgson  and  Ambrose. 
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Id  this  place,  it  will  be  right  to  attend  to  a  distinction,  which 
will  be  a  clue  for  solving  all  questions  of  ordinary  difficulty  ;  and 
the  point  of  this  distinction  is,  that  the  rule  extends  to  those  limi- 
tations only  J  in  which  the  heiks  of  the  person,  to  whom  a  pre^ 
vious  estate  qf  freehold  is  given,  are,  by  t\\^  manifest  intention 
of  the  parties,  to  take  under  that  appellation^  in  its  technical  sense, 
and  that  appellation  embraces  a// the  heirs  of  the  given  description, 
and  the  limitation  has  these  heirs  alone,  and  no  others  of  a  different 
class,  nor  the  heirs  of  the  heirs  as  individuals  (thereby 
distinguishing  between  the  heirs  of  the  ancestor,  and  the  [*)S74|] 
heirs  of  the  heirs)  for  its  object:  and  it  extends  to  cases 
of  this  description,  as  qften  as  these  heirs  are,  immediatelt/  after 
the  decease  of  their  ancestor,  to  be  entitled  in  the  same  manner, 
and  to  the  same  extent  of  interest,  and  to  an  estate  exactly  with 
the  same  descendible  qualities,  as  they  would  take  from  their 
ancestor,  if  the  limitation  was  at  that  point,  and  in  that  order  of 
the  gifts  which  names  the  heirs,  to  him  and  his  heirs,  fyc,  even 
though  it  be  the  intention  of  the  parties,  that  these  heirs  shall 
take  BY  PURCHASE,  and  not  by  descent,  and  that  the  estate  of  the 
ancestor  shall  not,  in  any  event,  be  enlarged  by  the  gift  to  his 
heirs:  for,  as  in  several  sentences,  connected  in  sense  though  de- 
tached in  expression,  it  was  emphatically  said  by  Lord  Thur- 
low,{g)  in  declaring  his  sense  of  the  application  of  this  rule, 
"  where  the  heir  takes  in  the  character  of  heir,  he  must  take  in 
quality  of  heir." — "  By  all  the  cases  where  the  estate  is  so  given^ 
that  after  the  limitation  to  the  first  taker,  it  is  to  go  to  every  per- 
son who  can  claim  as  heir  to  the  first  taker,  the  word  heirs  is  a 
word  of  limitation."  And  again,  ^'  all  heirs  taking  as  heirs, 
must  take  by  descent." 

This  \s  the  principle,  the  leading  object,  and  characteristic  fea- 
ture of  the  rule;  and  the  reader  will  perceive  that  it  is  con- 
fined io  those  ^instances  in  which  the  several  limitations  [*275j 
have  this  view,  and  are  merely  of  this  description  :  for,  as 
has  been  already  noticed,(r)  the  rule  is  not  so  strict,  as  to  control 
the  manifest  intention,  if  that  intention  steers  clear  of  the  reason 
of  the  rule,  or  of  its  literal  teryns. 

The  most  strenuous  advocates  for  a  proper  and  legal  application 
of  the  rule,  must  admit,  that  the  intention  is  to  be  collected,  and  if 
clearly  expressed,  to  be  observed. 

After  the  intention  is  fixed,  the  law  decides  on  the  gift ;  allow- 
ing the  intention  to  govern,  as  often  as  it  is  clear  that  the  word 
heirs  is  not  used,  as  descriptive  of  the  class  of  legal  successors  ; 
but  in  designation  of  an  inditndual,  or  oi particular  persons.  (^) 

The  intention  to  be  observed,  in  exclusion  of  this  rule,  must  be 
expressed  in  terms,  manifestly  exhibiting  to  the  mind,  clear  evi- 
dence that  the  heirs  are  not  to  take  merely  in  that  right,  and  as 
answering  that  description.  The  inquiry  must  be  directed,  to  dis- 
cover the  intention,  and  to  see  whether  the  gift  is  clear  of  the  rea- 

(9)  Jonti  and  Morgatif  1  Brown,  Ch.  Ca.  216. 

(r)  P.>^72 ;  1  Fonbl.  407.  («)  Watk.  Dew.  170. 
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sons  on  which  the  rule  depends  for  effect :  for,  as  Lord  Hale  very 
pertinently  observed,  in  King  and  Melitngj(t)  in  reference  to 
wills,  the  intention  is  to  be  law  to  expound  the  testament.  <^  The 
true  ground  of  decision  is  the  intent,  and  the  true  qaes- 
[*276]  tion  is,  what  is  the  intent?  and  the  *interpretation  is  to 
show  the  intentJ'  And  as  Mr.  Justice  Buller,{u)  with 
still  greater  perspicuity  and  precision,  observed,  in  a  case  involv- 
ing the  construction  of  a  will,  *^  There  is  no  rule  better  establish- 
ed, than  that  the  intention  of  a  testator,  expressed  in  his  will,  if 
consistent  with  the  rules  of  laWy  shall  prevail.''—^**  That  is  the 
first  and  great  rule  in  the  exposition  of  all  wills ;  and  it  is  a  rule  to 
which  all  others  must  bend.  It  says,  *  if  consistent  with  the  rules 
of  law 'y  bu't  it  must  be  remembered  that  these  words  are  applica- 
ble only  to  the  nature  and  operation  of  the  estate  or  interest  de- 
vised, and  not  to  the  construction  of  the  words*  The  question 
whether  the  intent  be  consistent  with  the  rules  of  law  or  not,  can 
never  arise,  till  it  is  settled  what  the  intention  was.  This  can 
only  be  discovered  by  taking  the  whole  together.  If  it  be  appa- 
rent, I  know  of  no  case  thaf  says  a  strict  legal  construction,  or  a 
technical  sense  of  any  words  whatever^  shall  prevail  against  it, 
unless  a  case  (a?)  which  made  a  great  noise  in  Westminster  Hall  a 
few  years  ago,  be  considered  as  such.  If  the  intent  does  not 
plainly  appear^  I  agree  that  the  legal  sense  of  the  words  must  pre- 
vail.'' Applying  his  observations  to  the  case  of  Hodgson  and 
Ambrose,  then  before  the  Court  of  King^s  Benchy  for  their  opi- 
nion on  the  effect  of  a  devise^  which,  to  state  the  same 
[*277]  ^briefly,  was  •*  to  the  use  and  behoof  of  C  and  her  assigns, 
for  and  during  the  term  of  her  natural  life,  and  from  and 
after  the  determination  of  that  estate,  to  the  use  of  trustees  therein 
before  named,  and  their  heirs,  during  the  life  of  the  said  C,  upon 
trust,  to  support  and  preserve  the  contingent  uses  and  estates 
thereinafter  limited,  from  being  defeated,  or  destroyed;  and  for 
that  purpose  to  make  entries  and  bring  actions  as  the  case  should 
require,  but  nevertheless  to  permit  and  suffer  the  said  C  and  her 
assigns  during  her  life,  to  receive  and  take  the  rents,  issues  and 
profits  to  and  for  her  and  their  own  use  and  benefit ;  and  from  and 
after  her  decease,  then  to  the  use  and  behoof  of  the  heirs  of  the 
body  of  the  said  C  lawfully  issuing;^*  and  observing,  that  if 
there  had  been  no  devise  to  trustees,  the  case  would  be  so  plain 
that  no  man  could  doubt  about  it,  he  propounded  this  question, 
**  What  then  is  the  nature  of  such  devise  to  support  contingent 
remainders  ?'^  and  he  answered  the  question,  saying,  *^  it  is  a  le- 
gal and  technical  limitation,  the  peculiar  language  of  conveyan- 
cers;"— and  continued  to  observe, — "  the  effect  of  this  sort'of  li- 
mitation in  a  deed,  is  settled.  There  it  is  not  sufficient  to  turn  ufords 
of  descent  into  words  of  purchase,  (y)  The  testatrix  has  not  shown^ 

(0  1  Vent.  214.  225 ;  2  ttr  59. 

(m)  In  Ho^son  and  Ambrose.  (r)  Perrin  and  Blake, 

(y)  At  this  day^  this  conceuion  would  be  deemed  a  ground  for  the  appUcmtioD  of 
the  role,  even  to  gifts  in  a  will. 
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by  any  other  toords,  that  she  meant  to  use  the  technical 
expressions  in  a  ^different  sense  from  what  the  law  has  put  [*278j 
opon  them,  and,  therefore,  the  legal  sense  must  prevail.'' 
— ''  It  seems  to  me  to  be  false  iogic,  to  put  a  different  sense  on 
any  words  from  what  in  general  they  import  to  bear,  by  mere  m- 
ference  from  the  words  themselves,  unexplcnned  by  any  others  : 
though  if  other  words  manifest  the  intent,  I  know  of  no  law  that 
lays  the  intent  shall  not  prevail." 

In  weighing  the  force  and  application  of  this  rule,  the  proper 
inquiries  in  doubtful  cases,  in  order  to  the  exposition  of  words  of 
limitation  to  the  heirs,  or  heirs  of  the  body,  &c.  are, 
Ist,  Whether  these  words  are  used  to  comprehend  all  the  persons 
who  shall  successively  answer  the  description,  and  con- 
sequently shall  be  words  of  limitation^  to  enlarge  the 
ancestor's  estate ;   or  are  words  of  purchase;  that  is, 
words  describing  particular  persons  as  inditndualSf  to 
take  in  their  own  right? 
2iljf  What  is  the  legal  import  of  these  words,  considered  as 

words  o{  purchase?  and, 
3dly,  Whether  the  intention  is  manifestly  clear,  that  the  words 
shall  have  the  partial  effect  of  describing  pctrticular 
persons,  rather  than,  and  in  direct  exclusion  of  the  con- 
struction which  would  be  aflBxed  to  them,  by  allowing 
them  to  be  affected  by  this  rule ;  under  which  they 
will  be  held  to  extend,  to  ant  heirs  of  the  *given  [*279] 
description,  collectively ^  as  a  class  of  persons : 
since  unless  there  be  such  direct  intention,  plainly  and 
clearly  expressed,  the  rule  must  take  place? 
Still  the  difficulty  exists,  of  ascertaining  those  words  and  ex- 
pressions which  are  sufficient  to  indicate  such  direct  intention ; 
and  this  is  a  difficulty  which  will  continually  occur  in  practice. 

II  is  not  sufficient,  that  the  intention  should  depend  on  inference 
9r presumable  reasons  :  it  must  be  manifested  by  words  which  are 
explicit;  by  words  which,  without  any  infringement  of  the  rule  in 
S&elley^s  case,  at  least  the  reason  and  spirit  of  that  rule,  if  not  its 
litenU  terms f  may  be  construed  to  be  a  designation  of  particular 
persons. 

The  difficulty,  when  it  arises,  does  not,  in  any  degree,  question 
the  existence  of  the  rule ;  it  merely  raises  a  doubt  on  the  applica- 
tion of  the  rule. 

To  obviate  this  difficulty  in  some  degree,  and  to  elucidate  and 
enforce  the  observations  which  have  been  submitted  to  the  reader, 
it  will  not  be  foreign  to  the  purpose  of  this  Essay,  to  review,  in 
detail,  the  effect  of  a  limitation  to  the  heirs  or  heirs  of  the  body  of 
an  individual,  when  the  persons  who  shall  sustain  this  character 
•re  to  be  '^/mrcAoaerf"  under  that  name,  in  its  most  comprehen- 
sive terms. 

In  case  the  limitation  is  to  the  heirs  generally,  the  per- 
son who  answers  that  description,  at  the  *time  when  the  [*:380] 

IS 
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limitation  is  made9(y )  otherwise  the  person  who  shall  first  answer 
the  description  ivill  have  a  fee;  whether  descendible  to  him 
and  his  heirs  generally,  or  with  a  restriction  to  those  heirs  who 
are  of  the  blood  of  his  ancestorf{2)  in  those  instances  in  which 
the  limitation  is  to  the  right  Aeirs  of  a  fnauj  is  not  clearly  ascer- 
tained ;  nor  is  it  in  anywise  material  to  the  point  under  considera- 
tion. Qf  the  extent  and  descendible  qualities  of  the  estate  which 
passes  by  a  limitation  in  these  words,  some  notice  will  be  taken  in 
the  chapter  on  Fees. 

The  observations  on  a  limitation  to  the  right  heirs  of  a  person, 
as  purchasers^  are  equally  applicable  to  a  limitation  to  his  heirs  of 
his  body,  as  purchasers,  with  this  distinction ;  though  the  limiUr* 
tion  will  vest  all  the  estate  imported  by  these  words,  in  the  per- 
son who  first  fulfils  the  character  of  heir,  according  to  the  terms 
q/*  the  gt/t^  yet  it  does  not  exclude  those  persons,  who,  by  any  . 
possible  event,  may,  at  a  future  period,  bring  themselves  within 
the  same  description. (a) 

All  persons'  successively  answering  that  description,  m^y  take 
under  ihis  gift.  They  are  within  the  terms,  and  therefore  may 
derive  the  benefit,  of  the  gift.  The  estate  vests  wholly  in  the 
FIRST  taker  with  a  descendible ,  or,  more  accurately  speaking,  a 

transmissible  quality,  which  will  admit  all  successive  heirs 
[^281]  o/  the  *bodf/  o(  the  given  person,  though  related  to  the 
first  taker  only  in  the  collateral  line^  into  tlie  measure  and 
extent  of  this  estate.  So  complete  an  owner  of  all  the  estate,  is 
each  successive  taker,  that  he  may  defeat  the  rieht  of  every  other 
person  falling  within  the  terms  of  the  gift.  All  the  heirs  of  thjb 
BODY  of  the  person  to  whose  heirs  the  limitation  is  made,  take,  in 
point  of  estate,  precisely  in  the  same  manner,  and  with  the  same 
degree  of  interest,  and  in  the  same  relative  situation,  as  if  ihe 
estate  had  vested  in  their  ancestor,  under  a  gift  to  him  and  his  heirs 
of  the  given  description.  The  heirs  succeeding  from  time  to  time, 
collaterally  to  the  first  taker ^  do  not  take  by  way  of  remainder; 
nor  does  the  person  in  whom  the  character  of  heir  i%  first  fulfilled, 
take  the  same  limited  degree  of  interest,  as  if  the  g{ft  had  been  to 
HIM'  and  his  heirs  of  his  body.  His  brothers  and  sisters  are  within 
the  extent  of  the  gift,  and  they  may  take  in  succession,  and  may 
be  barred  by  his  fine  with  proclamations. (fr)  Neithev  do  they  take 
separate  and  distinct  estates.  Their  only  ground  of  claim  is,  that 
the  measure  of  the  estate  does,  in  its  comprehensive  terms^  em^ 
brace  persons  of  their  description,  and  confer  a  right  on  them,  as 
heirs  within  the  compass  of  the  intail.  Strictly  speaking,  they  do 
not  take  by  descent;  for  they  do  not  claim  as  heirs  to  the  person, 

in  whom  the  estate  first  vests.     He  is  not  their  ancestor; 
[*)38S]    nor  can  they,  with  any  precision^  be  said  to  take  *by /nir* 

chase;  for  then  they  would  take  separate  and  distinct  ev- 

(p)  Cholmondd^  v.  Clinton,  2  M«r.  178.  (t)  Lilt.  §854. 

(a)  Mandtviliei  case,  1  lii»t.  26  b  ;  With  and  at,  r.  Palmer,  5  Burr.  2616 ;  2  BI. 
l^ep.  667;  Southeot  v.  StmttU,  2  Mod.  207.  211. 
V//}  Hub.  26S ;  Co.  Litt.  372  a,  b. 
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tates.{c)  They  take  in  a  mixed  right :  in  a  right  which  cannot  be 
easily  defined  ;  by  a  fuodam  modo  descent;  a  descent  per  Jormam 
dmU  under  the  statute  of  intails.(c{)  (e) 

When  a  gift  to  heirs  or  heirs  0/ the  body  taken  separately,  would 
an\fer  an  it^erest  of  this  nature,  then  the  rule  will  apply  to  a  gift 
connected  with  an  estate  of  freehold  in  the  ancestor.  This  position 
seems  to  be  so  clearly  maintainable,  that  every  ease  of  this  descrip^ 
Han  necessarily  inmtes  the  application  of  the  rule,  % 

From  these  deductions  it  will  appear,  that  the  previous  inquiry 
mast  bC)  what  is  the  true  construction  of  the  limitation  to  the  heirs, 
or  heirs  of  the  body,  considered  distinct  from  the  freehold  in  the 
ancestor.  Does  it  describe  all  possible  heirs  of  the  given  descrip*- 
tioQ ;  so  that  it  is  not  confined  to  one  person,  or  to  several  persons, 
in  whom  the  character  of  heirs  shall  be  first  fulfilled ;  or  does  it  by 
these  words,  independently  of  words  of  superadded  limitation,  ex- 
tend to  the  issue,  or  the  issue  and  other  relations  of  these  persons; 
is  the  BMterial  point  to  be  discovered. 

The  rule  in  ohelley^s  case  will  be  applicable  or  not,  according  to 
the  result  of  this  inquiry. 

That  all  possible  heirs  of  the  given  description  are  to  take  in 
succession,  from  generation  to  generation,  under  the  name 
of  heirs  of  the  ^ancestor,  is  to  bring  the  case  immediately  [*283] 
within  the  rule.  That  only  one  individual,  or  several  in- 
dividuals, is  or,  are  to  take,  in  the  character  of  heirs,  or  rather 
as /NirlUTu/ar  persons  described  by  that  name,  either  for  their /i«e« 
miy^f)  erfwr  an  estate  of  inheritance  to  be  tleduced  from  them 
as  the  stock  or  ancestor ;  and  that  their  heirs  are  described  by  su' 
peradded  words  qf  limitation  and  as  their  descendants,  is  to  ex^ 
elude  the  rule. 

The  intention  that  the  heirs  should  or  should  not  take  by  pur- 
chase, ought  not  to  form  any  part  of  this  preliminary  inquiry.(f) 
The  9ngle  point  to  be  decided  is,  in  what  manner  thet  arb  to 
TAKS ;  generally f  without  exception,  as  a  class  of  inheritable 
persons,  and  as  the  successive  heirs  of  the  person  to  whom  the 
preceding  estate  of  freehold  is  limited  ;  or  partially  as  indi- 
vidualSf  selected  out  of  the  class  of  heirs,  and  for  an  estate  which, 
so  Cur  as  it  depends  on  the  gift  to  the  heirs,  because  they,  as  heirs, 
&c.  of  their  ancestor,  are  the  donees,  will  determine  with  their 
deaths;  and  so  far  as  it  is  of  an  inheritable  quality,  will  entitle 
those  heirs  only,  who,  deducing  their  pedigi^e  from  these  indivi' 
duals  are  to  look  up  to  them  as  their  common  stock,  from  whom 
their  descent  is  to  be  derived,  in  liker  manner  as  if  the  parent  or 
ancestor  of  these  individuals  had  been  named  as  the  donee. 

*lt  is  on  these  grounds  that  the  decision  of  the  case  of  [*284] 
*in  and  BlakCyih)  in  the  Exchequer  Chamber,  is  more 


(e)  Walk.  Detc.  p.  3,  note  (a.)  fiO  !!>•  1S6. 

(0  BuUer't  Fearne,  80.  (/)  WhUt  and  (UtUinty  €•■.  Rep.  2Sa. 

)  Std  vide  Doe  ▼.  Ironmonger,  3  East.  633 ;  7  Term  Rep.  632. 

)  4B«nr.S679;  1  Black.  Rep.  672^  1  CoUectanea  Jaridka,  t83 ;  MS.  Rep. 
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satisfactory  than  the  judgment  pronounced  in  the  Court  of  King's 
Bench)  on  the  same  case. 

In  that  case,  the  devise  so  far  as  it  is  material,  was  made  by  Mr# 
Williamsj  in  these  words ;  <^  Should  my  wife  be  enseint  with 
child,  at  any  time  hebeafter,  and  it  be  a  female,  I  give  and  be-^ 
queath  unto  her  the  sum  of  2,000/.  &c. :  and  if  it  be  a  male,  I  give 
and  bequeath  my  estate,  real  and  personal,  equally  to  be  divided 
between  thp  said  infant  and  my  son  John  fVilliams^  when  the  said 
infant  shall  attain  the  age  of  twenty-one.  liean^  it  is  my  intent 
and  meaning,  that  noiu  cfmy  children  shall  ^l  or  di^p&se  of  my 
estate  for  longer  time  than  his  life  y  and  to  that  intent  I  give^ 
devise  and  bequeath  all  the  rest  and  residue  of  my  estate  to  my 
son  John  Williams  and  the  said  infant,  for  and  durins  the  term  of 
their  naturai  lives  :  the  remainder  to  my  brother-in-law  J  O  and 
his  heirs,  for  and  during  the  lives  of  my  son  John  WilKams  and 
the  said  infant,  the  remainder  to  the  heirs  q/"  the  body  of  my  said 
son  John  fVilllams  and  the  said  infant  lawfuUy  begotten  cr  to  be 
begotten,  the  remainder  to  my  daughters,^*  &c. 

It  is  by  observing  on  this  case,  that  the  rule  may  be  brought  to 

the  test,  and  illustrated. 

[*285]       That  this  case  did  or  did  not  call  for  the  ^application  of 

the  rule,  was  a  point,  on  which  a  great  diversity  of  opi* 

nion  was  entertained.   Men  of  the  first  eminence  differed  in  their 

sentiments  on  the  construction  of  this  will.     In  the  Exchequer 

Chamber  it  was  held  by  a  majority  of  the  judges,  that  the  rule  did 

APPX.Y  TO  THIS  CASE ;  and  the  judgment  of  the  Court  of  Kin^s 

Bench,  founded  and  pronounced  on  the  opinions  of  Lord  Masu* 

fild  and  Justices  fVilles  and  ^ton,  against  the  opinion  of  Justice 

Tales,  who  argued  very  ably  and  strenuously  for  the  application 

of  the  rule,  was  reversed. 

Trying  the  solution  of  the  law  on  this  will,  by  the  modes  of  in- 
quiry which  have  been  recommended  for  ascertaining  the  a)Q>lica- 
tion  of  the  rule  in  doubtful  cases,  it  is  clear  that  the  ease  qf  Perrin 
and  Blake  was  completely  within  the  reason  and  the  terms  qf  the 
rule  ;  without  any  circumstance  (besides  the  intention  of  the  testm- 
tor,  as  collected  from  the  express  estate  for  life,  and  the  limitation 
to  support  contingent  remainders,  that  the  heirs  should  take  di»» 
tindiy  from  their  ancestor,)  to  show  that  the  testator  did  not  use 
these  words  as  words  of  limitation,  that  is,  as  comprehending  the 
whole  class  of  heirs.  This  intention,  so  far  from  negativing  the 
application  of  the  rule,  is  tl^e  very  ground  and  reason  from  which 
it  had  its  origin. 

It  was  clear  that  the  testator  intended  that  the  successive  heirs  qf 
his  son,  and  not  merely  one  or  more  individuals  in  par- 
[*286]  ticular,  should  be  ^entitled  under  the  limitation  tp  the 
heirs  qf  his  body. 

He  might  have  intended,  and  most  probably  he  did  mean,  that 
the  first  and  other  sons  should  take  successively  in  their  own 
right,  apart  from  their  ancestor,  an  estate  transmissible  from  them 
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(o  Uiehr  heirs  in  taiL  But  to  the  words  he  used,  in  the  general 
and  unqualified  manner  in  which  they  were  introduced,  the'  law 
has  not  appropriated  any  such  meaning,  and  therefore,  it  could  not 
affix  to  them  any  such  sense. 

The  words  heirs  of  the  body,  unexplained  by  any  adjunct  or  de^ 
claration^t)  or  context,(Ar)  will  not  in  a  court  of  lawy  admit  of  this 
interpretation. 

Even  in  a  case  (/)  in  which  words  pointing  to  a  succession  of 
the  heirs  according  to  seniariiy,  and  by  way  of  retnainderf  and 
other  words  of  a  corresponding  and  still  stronger  import  were 
used,  it  was  determined  that  they  were  not  sufficient  to  turn  the 
words  heirs,  &c.  into  words  of  purchase,  descriptive  of  the  /irst 
and  other  sonSy  as  distinct  persons,  unconnected  with,  and  inde- 
pendent of  their  character' of  heirs. 

Several  cases  of  the  like  description  will  be  introduced,  in  exa- 
mining the  exceptions  to  the  rule. 

To  aaake  the  words  heirs,  &c.  words  of  ^purchase,  the  [*S87] 
words  must,  by  some  context,  appear  to  be  used  in  a  re- 
stricted and  qualified  sense,  and  not  as  descriptive  of  the  heirs  of 
the  body,  in  the  technical  sense  of  the  phrase.(i7i) 

In  Perrin  and  Blake^  to  have  given  each  re4)ective  son,  accord- 
ing to  his  seniority,  an  estate-tail,  so  that  each  several  son  might 
have  a  ve^ed  estate  at  the  same  time,  one  in  possession,  the 
others  in  remainder^  would  have  been  to  annex  to  the  words  heirs 
of  the  body,  a  sense  of  which  they  do  not  admit  in  a  court  of  law* 
No  court,  regulating  its  decision^  by  the  strict  rales  of  the  common 
Idto,  has  ever  yet  gone  so  far  as  to  put  such  a  liberal  construction 
on  these  words,  standing  alone,  undefined  and  unexplained,  as  to 
determine  that  they  shall  give  several  and  distinct  estates  to  dis-' 
tinct  persons,  when  these  persons  all  corns  under  the  same  dsnomi- 
natisnj  and  are  described  bjf  a  general  term,  as  a  colketive  class  sf 
persons. 

The  cases  of  MandeinUe,{n)  and  JVUles  and  Palmer,{o)  go  the 
length  to  negative  this  contraction,  by  showing  that  the  hw  will 
give  all  the  estate  ot  degree  of  intere^  imported  by  these  words, 
to  the  first  taker  ;  even  in  those  instances  in  which  the  heirs  are 
unqvestionahly  to  be  entitled  as  purchasers  by  that  name  of  desig- 
nation, and  that  name  embraces  odier  persons  who  may  soeoes* 
sively  answer  the  descriptive  terms  of  the  gift  to  the  heirs. 
Indeed,  *to  have  determined  tiiat  any  individual,  or  the  [*<MS] 
person  in  whom  the  d^racterof  heir  shoulil  be  first  ful- 
filled, would  take  exdusiveljf  of  ail  the  other  persons  who  m^^ht 
answer  the  description,  and  that  the  gift  should  be  confined  to  that 
penon,and  his  heirs  of  his  body,  would  have  been  to  abridge  the 

(t)  See  Hodgton  and  JMbnm^  '^^^  ^^»  ^^f^*  A^*  ^'^* 

iir)  Dot  T.  IrvrnnrnnatTt  8  Eut,  &S. 
0  Ui^att  T.  SewtU,  1  P.  W.  87;  1  Eq.  Abr.  894. 
(m)  0ocT.liro4MMfl9er,8£ait,638.  (n)  lliift.26b. 

(0)  6  BaiT.  2616 ;  2  Bl.  Rep.  687. 
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gifty  to  the  prejudice  of  other  persons  who  were  ckarly  and  sqval- 
LT  objects  of  the  gift* 

For  these  reasons  it  seems  agreeable  to  first  principles  and 
every  rule  of  law  and  of  constructiony  to  conclude,  that  the  heirs 
were  intended  to  take  as  a  class  or  denomination  of  persons,  ancL. 
not  as  individuals,  particularly  selected  out  of  that  class  or  deitomt- 
nation  ;  and  since,  under  the  will  which  gave  rise  to  the  question 
in  Perrin  and  Blake^  they  were  to  take  in  this  manner,  and  their 
ancestor  had  a  preceding  estate  of  freehold,  there  was  not  any  well- 
founded  reason  to  contend,  that  this  estate  of  freehold  did  not  con- 
fer on  the  donee  for  life  the  benefit  of  the  limitation  to  the  heirs  of 
his  body. 

In  the  construction  of  articles  for  a  marriage  settlement,  the 

.  Court  of  Chancery,  exercising  its  equitable  jurisdiction  to  correct 

the  manifest  errors  qf  the  parties,  does,  in  some  cases,  construe  a 

limitation  to  the  heirs  of  the  body  to  give  an  equitable  interest  ts 

TAIL  to  the  first  and  other  sons.    But  this  practice  furnishes  no  ar^ 

gumentfor  a  similar  constmction  of  these  words  in  a  court  q/*LAW. 

The  Court  of  Chancery  itself  allows  that  the  legal SJkdpro^ 

[*289]  per  efiect  of  these  *words  is,  that  which  results  from  the 

conclusions  to  be  drawn  from  the  rule  in  Shelley^s  case ; 

and  even  admits  the  necessity  of  changing  the  words,  in  order  to 

give  to  the  intention  that  efiect  at  law,  which  is  agreeable  to  its  own 

equitable  interpretation;  or  rather  its  inference  irom  the  nature  of 

the  transaction. 

7^  doctrine  is  equally  applicable  to  limitations  of  the  legid  eSf 
tate,  limitations  of  use,  and  limitations  of  trust :  and  extends  aswell 
to  copyhold {p)  as  to  freehold  lands  and  tenements;  and  even  to 
lands,  &c.  held  for  a  life  or  lives,  and  subject  to  a  quasi  intail,  &c. 

The  doctrine  of  the  rule  extends  to  all  sorts  of  instruments  by 
which  gifts  or  limitations  of  estate  can  be  made,  either  at  law  or 
in  ec^uity,  including  limitations  in  surrenders  of  copyhold  lands. 

Still,  however,  there  may  be  a  difierence  of  construction  of  the 
language  of  the  limitation,  according  to  the  nature  of  the  instm- 
ment,  as  a  perfect  deed,  or  will,  and  imperfect  articles,  into  which 
the  limitations  may  be  introduced ;  and  also  on  account  of  the  ob- 
ject and  tendency  of  the  provisions  in  these  instruments,  and  the 
nature  of  the  interests  tiiey  confer. 

It  will  be  right  also  to  premise,  that  in  those  cases  in  which  the 

owner  of  an  estate,  either  freehold  or  copyhold,  limits  the  ultimate 

interest  (being  the  fee)  to  his  right  k^  Irs,  by  way  of  use  ;  in 

[*290]  the  case  of  freehold  lands,  eiUier  on  a  ^conveyance  or  de* 

claration  of  uses;(;)  and  in  the  case  of  copyhold  lands  on 

a  surrender  to  uses,(r)  he  has  the  fee,  as  his  old  reversion;  and  as 

(p)  Fearne,  79. 

(q)  Fenwiek  and  Miiford,  Moor,  S84;  1  Leon.  82;  1  Inst.  22  b;  1  Itep.  100; 
Reade  and  Morpeth,  Cro.  Eliz.  321 ;  Sir  T.  TippetCt  case,  1  P.  W.  859  ^  £ari  of 
Bedford:*  case,  Moor,  718 ;  Poph.  3. 

(r)  i2ae  ▼.  QrtffitkMy  4  Borr.  1M2 ;  ThrvudmA  ex  dem.  G^iwer  t.  Cunrniufton, 
Feame,  90;  2  Black.  Rep.  1046. 
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to  this  point,  so  far  as  relates  io  freehold  lands j  it  does  not  make 
anj  diflerencey  whether  an  estate  of  freehold  is  limited  to  his  use, 
or  ao  estate  of  freehold  is  limited  to  the  use  of  any  other  person, 
expressly  for  the  exact  period  of  his,  the  grantor's  life,  or  he  has 
an  estate/br  years  by  express  limitation.  A  limitation  to  the  uss 
of  HIS  heirs  of  his  body,  is  not  affected  by  these  observations ;  for 
unless  the  author  of  the  uses  takes  a  preceding  estate  of  freehold 
by  limitation,  or  resulting  use,  his  heirs  of  this  description  will, 
under  a  limitation  to  them,  take  by  ruKCHAS£.(^) 

When  the  limitation  is  to  the  heirs  of  the  body,  then,  if  the 
ancestor  take  a  preceding  estate  of  freehold,  the  rule,  which  is  the 
subject  of  this  chapter,  will  be  applicable  to  the  several  gifts,  and 
HIS  heirs  of  his  body  cannot  be  entitled,  otherwise  than  by  descent 
from  him. 

Since  a  man  cannot  devise  an  estate  to  himself,  no  limitation  in 
his  win  to  his  heirs  or  heirs  of  his  body,  can  become  the  subject  of 
the  rule,  for  want  of  an  estate  of  freehold  in  the  ancestor;  and 
in  deeds  operating  solely  by  conveyance  at  common  law, 
a  man  cannot,  with  effect,  limit  any  "estate  to  himself,  [*29IJ 
or  to  his  heirs,  or  heirs  of  his  body,  as  such,  and  under 
that  appellation.{t) 

Nor  does  the  rule  extend  to  those  cases  in  which  the  gift  is  to 
the  right  heirs  of  another  person  than  the  grantor  or  donor;  though 
the  grantor  be  the  heir  of  that  person.(t<) 

The  grant  may  be  void  as  far  as  it  is  in  favor  of  the  heirs,  be- 
cause the  erantor  cannot  make  himself  or  his  heir,  eo  nomine,  a 
purchaser  oy  his  own  grant,  {x) 

For  no  man  can,  by  the  rules  of  the  common  law,  grant  to  him<- 
self  or  to  his  heirs,  eo  nomine,  since  they  are  considered  as  paa*t  of 
himself.  At  that  point,  the  reason  of  the  rule  ceases  to  operate : 
and  it  does  not  extend  to  conveyances  to  uses,  or  on  trusts,  or  de- 
vises by  will ;  thus,  heirs  of  the  body  of  a  man,  may,  by  his  gift, 
to  or  in  trust  for  them,  be  purchasers.  That  his  general  heir  would 
not  be  a  purchaser,  fo  nominty  under  a  conveyance  to  uses,  flows 
from  rules  of  equity,  embodied  into  the  law,  by  the  Statute  of 
Uses. 

That  his  heirs  take  by  descent,  when  there  is  a  gift  to  them  by 
wiU,  flows  from  the  rules  of  law ;  that  the  descent  operates  before 
the  devise ;  that  the  title  by  descent  is  the  better  title.  The  real 
ground  was,  that  in  times  of  feudality,  it  was  for  the  advantage  of 
the  lord  that  the  heir  should  take  by  descent,  that  the  lord  might 
be  entitled  to  the  fruits  of  seigniory,  &c. 

^In  unlls,  a  devise  by  a  man  to  his  heirs  of  his  body,   [**292] 
will  create  an  intail,  in  favor  of  those  persons,  Mpurcha-- 
*0's,{y)  ^ho  are  within  the  descriptive  terms  of  the  devise,  and  be 

(«)  Else  r,  Osborne,  1  P.  W.  387. 

(0  1  Inst.  22  b  ;  Bac.  Abr.  Remainder  C. ;  2  R.  A.  416,  D. 

(u)  Liu.  $  30. 363.  (x)  1  Inst.  26  b. 

(y)  mUia  T.  Palmer,  2  Black.  Rep.  687. 
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descendible  in  the  manner  already  noticed ;  and  a  devise  by  a  man 
to  his  right  heirsj  by  that  name,  with  an  intention  that  they  should 
have  the  fee  by  purchase,  is  void  ;  and  thst  will  have  ths 
KfiVSRsioN  BT  DESCENT,  AS  HIS  HEIRS,  without  any  regard  to  the 
rule  treated  of  in  this  chapter. 

To  the  generality  of  the  position,  that  a  man  cannot  make  him- 
self, or  his  heirs  by  that  name,  purchasers,  by  a  limitation  in  a 
conveyance  at  the  common  law,  the  validity  and  effect  of  a  limita- 
tion to  him,  in  a  fine  sur  grant  et  rend€r,{z)  has  the  semblance  of 
an  exception.     It  is  clear,  that  the  render  of  a  fine  of  this  sort,  may 

five  an  estate  to  the  granting  party,  or  to  his  heirs  as  purchasers 
y  that  name.     Though  in  point  of  fact,  the  fine,  collectively  con- 
sidered, is  the  conveyance  of  the  person  with  whom  the  grant  in 
the  fine  originates ;  yet  in  legal  intendment,  the  person  who  makes 
the  render  is  considered  as  the  author  of  the  estates  limited  back 
to  the  original  owner,  or  to  oiher  persons.(a)     The  instrument  is 
considered  as  a  double  conveyance;  as  a  grant  and  retanvey- 
ance  made  by  several  and  distinct  instruments.     This  ease 
[*293]   *is  therefore  neither  within  the  terms  or  the  scope  of  the 
rule. 
It  was  thought  proper  to  notice  this  case,  that  no  confusion  might 
arise,  from  the  impression  which  it  might  have  made,  before  it  had 
been  sufficiently  weighed,  and  the  reason  which  occasions  thedif<* 
ference  had  been  considered. 

It  is  also  to  be  observed,  that  when  the  words  right  heirs,  or 
heirs  of  the  body,  connected  with  an  estate  of  freehold  in  the  an" 
cestor,  are  used  in  deeds  or  wills,  to  describe  a  class  or  denomina^ 
tion  of  persons,  and  when,  under  the  rule  now  in  discussion,  that 
gift  might  have  given  the  interest  to  the  ancestor,  the  limitation  to 
the  heirs  or  heirs  of  the  body  will  fail  of  effect,  unless,  at  the  tes- 
tator's death,  the  ancestor  be  living  to  take  the  interest ;  for  the 
heirs  cannot,  under  a  gift  designating  them  as  successors,  take  by 
purchase^  though  their  ancestor  never,  by  reason  of  his  death,  was 
in  a  situation  to  take  the  freehold,  and  though  the  heirs  would 
have  been  entitled  as  purchasers,  if  their  ancestor  had  not  been 
named  to  take  a  prior  estate, (&)  so  as  to  bring  the  gift  to  the  heirs 
within  the  influence  of  the  rule. 

It  is  also  to  be  understood,  that  there  are  some  cases  falling 
within  the  literal  terms  of  the  rule,  whiich  are  not  within  its  ex- 
tent and  application.  These  cases  will  be  noticed,  in  the 
[*294]  sequel  of  these  observations,  as  forming  *exceptions  to  the 
rule.  They  comprehend  those  limitations  in  deeds,  wills, 
and  other  writings  in  which  the  word  heir  or  heirs,  or  words  heirs 
of  the  body,  &c.  are  used  and  explained,  in  a  sense  rendering  them 
words  of  purchase,  and  of  the  same  import;  in  some  tnstaiices,  as 
Hit  first  and  other  sons,  &c.  or  ^particular  son  of  the  ancestor^ 

(a)  Walk,  on  Desc.  185.  (a)  lb.  181. 

(/>)  BrtU  ▼.  Rigden,  Plowd.  340  ;  Hodi^wn  v,  AmbroHf  Dougl.  337. 
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and  Aiff  or  their  heirs  of  his  or  their  bodies ;  and  in  other  instances, 
of  a// the  children  of  the  ancestor,  and  the  heirs  of  the  bodies  of 
these  children,  in  lineal  succession  from  them^  according  to  the 
rules  of  descent ;  and  in  other  instances,  as  a  particular /7^5on, 
distinguished  at  present  by  a  title  or  description,  which  he  answers 
and  fulfils,  according  to  a  vulgar,  though  not  the  technical,  sense  of 
the  term.  They  also  comprehend  those  limitations  ia  marriage 
articles^  in  which,  from  the  nature  of  the  provision,  the  parties 
must  have  meant  that  the  ^rsi  and  other  sons^  &c.  should  take  by 
purchase,  since  they  have  otherwise  entered  into  an  agreement, 
which,  so  far  as  relates  to  the  heirs^  cannot  give  any  certain  ad- 
vantage to  them. 

And  it  must  also  be  understood,  that  the  word  issus,  used  in 
wills  in  the  same  sense,  and  as  a  substituted  term  for  heirs  of  the 
body,  is  governed  by  rules  of  interpretation  rather  than  by  the  rule 
under  examination. 

As  to  those  cases  in  which,  in  the  construction  of  tmlls,  it  has 
been  held,  that  an  estate  of  Inheritance  has  passed  under  limita- 
tions to  issue,  sons  or  children;  in  these  terms,  when  the 
ancestor  *takes  a  preceding  estate  of  freehold,  they  are  to  [*295] 
be  referred,  some  to  the  third,  others  to  the  fourth  rule 
proposed  for  the  interpretation  of  wills,  in  that  chapter  of  this 
Essay  which  treats  of  Estates-tail. 

It  is  the  estate  of  VRBEHOLD,  which,  with  the  exceptions  already 
noticed,  and  to  be  observed  on  in  the  sequel,  attracts  to  the  ances-* 
tar  the  estate  ibiported  by  the  limitation  to  his  heirs. 

The  rule  is,  by  some  writers,  deemed  to  be  of  feodal  origin,(c) 
or  to  be  accounted  for  only  on  the  principles  of  that  system  of  te* 
Dures,and  the  consequential  fruits  of  seigniory. 

This  was  the  opinion  of  Justices  ^ston,  fVilles,  and  Yates,  de- 
livered in  Perrin  and  Blake i{d)  the  first  of  whom  said,  "The 
maxim  itself  grew  with  feodal  policy ;''  the  second,  that  '*  It 
was  an  old  rule  of  feodal  policy;''  and  the  third,  that  ^<The 
rule  had  its  origin  in  feodal  policy,  and  grew  up  in  days  when  the 
law  favored  descents  as  much  as  possible.'^ 

After  wardships,  reliefs,  and  other  incidents  of  tenure  flowing 
from  estates  of  inheritance,  were  introduced  inte  this  system,  it  was 
accounted  a  fraud  on  the  lord,  who  was  entitled  to  these  fruits  and 
incidents  on  the  death  of  his  tenant,  and  the  succession  of  the  heir, 
that  there  should  be  a  powtr  to  give  the  property  to  the 
ancestor  for  his  life  only,  and  of  extending  the  ^enjoyment  [*296] 
to  his  heirs,  quatenus  they  were  his  heirs :  so  that  the  heirs 
should  be  entitled  precisely  in  the  same  manner  as  if  they  took 
by  hereditary  succession,  and  yet  take  as  purchasers  in  their  own 
right,  and,  as  a  consequence,  defeat  the  lord  of  the  fruits  to  which 
he  would  have  been  entitled  on  a  succession  from  the  ancestor. 


t 


e)  4Bac.  Abr.301. 

d)  CoUectanea  Juridka,  298.  306.  312.  and  MS.  Rep. 
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On  this  account)  and  with  great  reason,  this  rule  is  supposed  to 
have  been  framed,  in  order  to  give  the  inheritance  to  the  ancestor, 
so  that  the  heirs  might  take  by  hereditary  succession,  in  a  coubss 
OF  DESCENT ;  and  so  that  the  lord  might  have  the  fruits  of  his 

seigniorjr. 

In  truth,  the  statute  (e)  enacted  for  annulling  feofiinents,  made 
Jraudukntly^  to  those  who  must  be  the  heirs  of  the  feoffor,  to  de- 
feat the  lord  of  his  wardship,  is  a  legislative  provision,  levelled 
against  the  same  sort  of  injury :  and  so  is  the  rule  {/)  that  a  man 
cannot,  by  his  own  gift,  make  his  heirs,  or  heirs  of  his  body,  pur- 
chasers by  that  name.  In  those  days  of  feudalism,  wasdship  was 
the  most  valuable  fruit  arising  to  the  lord  from  his  seigniory. 
The  king  J  in  particular,  was  materially  interested  to  prevent  all 
unfair  means  of  depriving  lords  of  this  incident  of  tenure,  and  they 
could  be  deprived  only  by  the  tenants  introducing  the  hibir  as 
TENANT  TO  THE  LORD  BT  PURCHASE,  instead  of  Suffering  him  to 
be  entitled  b7  descent.     The  statute  which  has  been  mentioned, 

provided  against  the  practice  of  conveyances  by  iathersto 
[*297]   their  ^eldest  sons  :  and  probably,  to  elude  the  statute 

in  that  particular  case ;  and  in  other  cases,  as  between 
persons  becoming  purchasers  and  their  heirs;  feoffments  and  con- 
veyances were  made,  under  which  the  father  or  purchaser  would 
take  an  estate  for  life,  with  a  remcdnder  to  his  heirs :  and  the  courts 
of  justice,  perceiving  the  frauds  committed  against  lords  by  this 
practice,  which,  if  indulged,  would  have  totally  deprived  the  lords 
of  their  right  to  wardship^  gave  that  effect  to  the  several  limitations 
which  they  receive  at  this  day. 

It  is  evident,  from  the  statute  which  has  been  cited,  that  tenants 
made  a  general  practice  of  devising  means  to  deprive  the  lord  of 
his  wardship,  and  that  the  legislature  was  aaxious  to  afford  relief 
TO  THE  LORD.  It  may,  therefore,  very  fairly  be  concluded,  that 
one  of  the  means  devised  for  the  purpose  of  defrauding  the  lord, 
was  to  make  the  conveyance  to  the  ancestor  and  his  heirs,  by 
SEVERAL  LIMITATIONS,  with  an  intent  that  the  heirs  should  be 
purchasers;  and  that  the  courts  of  justice,  acting  on  the  spirit  of 
this  statute,  or  perhaps  on  some  ordinance  which  then  had  the 
force  of  law,  applied  to  the  several  limitations  that  rule,  under 
which  it  is,  at  this  dait,  held  that  the  limitation  to  the  heirs  gives 
ih6' inheritance  to  the  ancestor. 

At  least,  without  such  judicial  interposition,  the  provisions  of 

this  statute  might  have  been  easily  eluded. 
[*298]       *Other  writers  {g)  have  been  of  opinion,  that  the  rule 

owes  its  existence  to  the  relation  between  the  heir  and  the 
ancestor,  and  the  genuine  construction  of  the  law.  They  contend, 
that  the  law  esteems  a  limitation  to  a  man  and  his  heirs,  or  heirs  qf 
his  body,  by  several  and  distinct  clauses,  and  even  with  a  division 
of  the  time  or  interest,  to  pass  by  these  clauses,  to  be  of  the  same 

(e)  52  Hen.  HI.  e.  6.  (/)  1  Inst.  26  b. 

(£)  Moor,  720;  Fearoe,  113,cttei  Cb.  Baron  GUbert't  MSS. 
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ntture,  import,  and  extent,  as  a  limitation  to  a  man  and  his  heirs, 
or  heirs  of  his  body,  by  one  unconnected  clause  of  gift ;  with  the 
di&renee  only,  that  when  the  limitations  are  several  and  distinct, 
and  estates  are  substituted  inter  mediately,  the  intermediate 
estates  must  have  priority,  according  to  the  order  of  their  limita- 
tion. 

Thus  Chief  Baron  Gilbert^  in  accounting  for  the  cases  falling 
under  the  rule,  among  other  conjectures,  refers  ^^  their  principle  to 
the  conformity  or  parity  of  reason,''  that  several  limitations,  one 
to  the  ancestor,  the  other  to  his  heirs,  '^  bear  to  a  limitation  to  A 
and  his  heirs,  or  heirs  male  or  female  oi  his  body  ;"  and  reasons 
thus :  ^^  As  the  one  gives  an  estate  for  l(fe  by  implication  and  moref 
so  the  other  gives  the  same  in  express  words  and  more  ;  and  ex- 
presaio  earvmqum  taeite  insunt  nihil  operatur.  And  the  interpo- 
sition of  another  estate  between  them,  only  breaks  the  order  of 
the  limitation,  not  the  operation  of  the  words  :  which 
being  the  *same  in  both  cases,  ought  to  have  the  same  [*299] 
operation  and  construction.''  ^ 

To  this  effect  also  are  the  observations  of  Mr.  Feame^{t)  who 
says,  in  one  passage,  ^*  In  truth,  the  only  substantial  difference 
between  a  limitation  to  Jl  and  his  heirs  ;  and  a  limitation  to  him 
for  life,  remainder  to  B  in  tail,  remainder  to  the  right  heirs  of  A; 
appears  to  be,  that  in  the  first  instance,  A  takes  the  entire  estate 
infety  and,  in  the  other  case,  he  takes  it  divided  by,  and  subject 
tOy  the  est  ate-tail  in' B.  The  words  his  heirs,  in  either  case,  ope- 
rate equally  as-words  o/ limitation,  viz,  words  giving  the  estate 
imported  by  them,  not  originally  to  the  express  objects  of  the  de- 
scription^ but  extending  the  ancestor's  estate,  immediately  in  the 
one  case,  and  mediately  in  the  other,  to  them  by  descent,  and  li- 
miting the  ultimate  bounds  of  the  estate  which  he  is  to  take/' — la 
another  passage,(A;)  the  same  author  observes,  '^  If  we  consider  the 
freehold,  what  in  truth  it  is,  a  portion  of  the  inheritance,  the  rule 
says  no  more  than  that  you  shall  not  apportion  and  divide  the  in- 
heritance bettoeen  the  ancestor^  and  a  line  of  successors,  claiming 
under  a  denomination  belonging  to  them  only  as  his  representativeS| 
to  an  inheritable  estate,  derived  from  or  under  him." 

With  great  submission,  these  observations  are  conclusions,  drawn 
from  the  determinations  on  the  rule,  rather  than  result- 
ing from  *any  general  principle  of  law.  They  are  the  [^300] 
effect  of  the  rule,  not  the  construction  of  the  gift.  In  a 
general  point  of  view,  the  intention  does  not  require  this  interpret* 
taiian;  out  the  rule  adapted  to  these  particular  cases  determines 
that  the  several  gifts  shall  receive  it. 

Since  tiie  distinction  between  estates  for  life  and  in  fee  was  al- 
ready marked,  and  it  was  a  settled  point  that  the  owner  of  a  vse 
MIGHT  (at  least  with  the  consent  of  his  lord)  dispose  of  his  estate 
to  the  exclusion  of  his  heirs,  not  being  his  issue  in  tail,  it  is  high- 

(t)  Pa§re  106.  (k)  Page  309. 
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]y  improbable  that  the  fee  would  have  been  conveyed  to  him  by 
the  circuitous  terms  of  several  gifts,  one  to  him  for  his  natural  l\fe, 
the  other,  a/ier  his  decease^  to  his  heirs.  These  expressions  tend 
strongly  to  manifest  an  intention  that  the  ancestor  should  not  have 
any  greater  interest  than  for  his  life,  and  that,  after  his  decease, 
his  heii-s  should  be  entitled  in  their  own  ri,s:ht ;  and  if  such  be  the 
apparent  object,  what  rule  of  construction  denies  effect  to  the  ac- 
complishment of  that  intention  ?  To  defeat  the  intention,  it  was 
necessary  to  introduce  a  negative  rule ;  a  rule,  which  for  some  rea- 
son of  policy,  should  contravene  this  intention  :  and  of  this  de- 
scription may  the  rule  in  Shelley^s  case  be  very  properly  consider- 
ed. 

By  way  of  caution  to  the  young  conveyancer,  it  will  not  be  su- 
perfluous to  observe,  since  the  practice  does  not  appear  to  have  been 

generally  adopted,  that  a  certain  mode  to  avoid  any  ques- 
[*301]    tion  on  the  rule,  indeed  to  preclude  all  doubt,  *when  he 

intentionally  uses  the  word  heirs  as  a  word  of  limitation,  is 
to  make  the  gift  to  the  person j  and  his  heirs ^  or  heirs  of  his  body, 
by  one  clause,  even  though  there  be  a  previous  gift  to  the  ancestor 
of  an  estate  of  freehold. 

In  this  mode  of  limitation  there  is  not  any  absurdity  in  law, 
though  there  may  be  an  apparent  incongruity  in  terms ;  for  there 
cannot  be  any  impropriety  in  making  the  second  gift,  as  well  as 
the  first  gifl,  to  the  person  himself,  since  the  law  concludes  that  a 
man,  who  has  an  estate  for  life,  or  an  estate-tail,  may  also  have  an- 
other remote  interest;  for  example,  the  fee ;  or  an  estate-tail,  when 
he  takes  only  an  estate  for  life  under  the  former  gift ;  or  a  more 
enlarged  estate-tail,  in  those  instances  in  which  he  takes  a  previous 
and  special  estate  of  that  denomination. 

To  introduce  the  word  heirs  into  any  instrument  as  a  word  of 
PURCHASE,  except  in  a  gift  to  the  right  heirs  as  such,  is  always  im- 
proper, because  that  word  has  an  equivocal^  and,  used  in  this  man- 
ner, only  a  constructive  meaning.  There  are  words  of  definite 
HE ANiNG,  which  leave  no  room  for  the  aid  of  rules  of  construction^ 
and  which  ascertain  the  objects  of  description  so  precisely,  that  noques' 
tion  can  be  raised  on  the  intention  they  are  to  egress.  Hence  the  ad" 
vantage  of  an  intimate  acquaintance  with  the  law  of  assurances ^  and 

the  legal  import  of  words,  since  an  extensive  knowledge  of 
[*302]   the  law  on  this  subject^  eruables  the  practitioner  to  defy  ^either 

the  sophistry  of  argument,  or  the  power  which  leaves  courts 
of  justice  at  liberty  to  decide  on  doubtful  questions^  in  their  discre^ 
tion;  a  discretion,  which,  though  exercised  with  a  well-meant  re- 
gard to  the  intention  of  the  parties,  often  defeats  that  intention,{k) 
In  short,  the  art  of  the  conveyancer  is  properly  exercised^  and  his 
skill  and  knowledge,  as  well  as  his  caution  and  regard  to  the  intC" 
rest  of  his  client,  most  judiciously  displayed,  by  the  use,  in  those  in- 
stances  in  which  it  is  m  his  power  to  introduce  them^  of  words  and 

(k)  Cholmandeley  t.  Cliviton,  2  Mer.  173. 
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phrases  of  a  fixed  and  acknowledged  import.  In  those  instances  in 
which  words  of  this  description  cannot  be  found,  he  should  add  such 
explanaUyry  declarations  as  clearly  express  the  intention,  and  con-- 
seguenily  do  not  leave  any  room  for  discretionary  construction. 

Leaving  it  to  the  diligence  of  the  student  to  satisfy  himself  of 
the  policy  which  originally  gave  rise  to,  or  called  for,  the  adoption 
of  the  rule,  it  may  be  assumed,  as  a  certain  and  incontrovertible 
position,  warranted,  in  its  fullest  extent^  by  practical  observation, 
that  the  object  of  the  rule  is  to  give  to  the  ancestor,  taking  an  ct- 
tate  of  freehold,  the  benefit  of  that  estate  which  is  imported  by  the 
limitation  to  his  heirs,  so  as  to  confer  on  him  the  ownership  of 
that  estate,  and  make  it  descendible  from  him  to  his  heirs,  in  the 
regakr  line  of  succession  ;  precisely  in  the  same  manner  as  if  the 
limitation  to  his  heirs,  was  to  him  and  his  heirs,  &c.  Since 
this  *ia  the  construction  of  the  law  on  the  several  limita-  [*SOd] 
tiona,  it  must  be  allowed  that  there  will  not  be  any  impro*- 
priety,  much  less  any  absurdity,  in  following  the  advice  which  has 
been  ofiered,  to  give  the  estate,  by  the  second  clause,  to  the  ances^ 
tor  and  his  heirs  qf  his  body,  instead  of  making  the  gift  to  the  heirs 
qfihe  body^  without  taking  any  notice  of  the  ancestor. 

That  tlie  object  of  the  rule  was  such  as  has  been  represented,  is 
dear  from  the  cases  to  which  it  is  at  this  day  applied ;  and  it  is  from 
its  application  alone,  that  any  conclusions  can  now  be  drawn  to  the 
reason  'of  the  rule. 

The  reports  of  the  old  cases  are  silent  on  the  rule,  and  leare  it 
open  forcoujecture.  Till  the  case  oiSheUey^  or  Moselyr.  Shelley, {I) 
received  its  decision,  very  few  cases  had  invited,  or  at  least  in- 
Yolved,  a  solemn  discussion  of  the  rule  ;  and  when  that  case  first 
arose,  the  rule  does  not  appear  to  have  been  understood  or  acknow- 
ledged as  a  general  and  universal  position,  perfectly  settled  and  re- 
ceived as  an  axiom  of  law. 

The  opinions  advanced  by  the  gentlemen  who  argued  that  case, 
and  who  were  of  the  most  distinguished  abilities,  and,  afterwards, 
filled  the  highest  seats  of  judicature  in  different  departments,  ren- 
der this  observation  evident. 

The  cases  cited  in  Lord  Coke's  Report,  as  those  by  which  the 
rule  was  proved,  are  all  taken  from  the  Fear-Books  in  the 
time  of  *Edw.  IIL  Of  these  cases,  that  of  the  Provost  of  Be-  [*804] 
verley,{m)  which  was  before  the  court  in  the  fortieth  year 
of  that  reign,  is  the  most  modern.  It  arose  on  a  fine  sur  grant  et 
render,  by  which  lands  were  settled  on  John  Sutton  the  granting 
party  in  the  fine,  for  his  life,  remainder,  after  his  death,  to  John 
his  son,  and  to  Eline  his  wife,  and  the  heirs  of  their  bodies  begot- 
ten,; and,  for  default  of  such  issue,  remainder  to  the  right  heirs  of 
John  the  father :  John  the  father  and  John  the  son  were  dead,  and 
Eline  was  also  dead,  and  there  was  not  any  issue  of  herself  and 
JbAn  her  husband.  Richard,  another  son  otJohn  the  father,  entered, 

(/)  1  Rep.  88.  (m)  40  fAw.  III.  9. 
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claiming  as  a  purchaser  uoder  the  gift  to  the  right  heirs  of  hia 
father.  The  effect  of  this  gift  came  in  question^  on  a  distress  for 
a  RELIEF,  a  replevin,  and  conuzance  by  the  bailiff  of  the  Provost 
of  Beverley,  setting  forth  the  limitations,  and  justifying  on  the 
ground  that  a  relief  was  payable.  The  plaintiff  in  replevin,  conclu- 
ded to  the  court,  demanding  judgment,  if  the  avowry  for  the  relief 
coald  be  supported.  The  arguments  on  the  part  of  the  plaintiff,  as 
well  as  some  cases  cited  in  support  of  these  arguments,  were  dl* 
rected  to  show,  that  the  limitation  to  the  heirs  gave  the  estate  to 
Richard  by  purchase.  The  counsel  for  the  avowant  argued,  that 
Richard  became  entitled  by  descent  from  his  father.  Whether  Can- 
dish  and  Thorpe  were  on  the  bench,  or  of  counsel  with  the 
[*d05]  *avowant,  is  not  clear.  The  former  said,  *^  If  the  lease  had 
.  been  to  the  father  for  ///%,  the  remainder  to  his  right 
heirSf  the  father  would  have  had  the  fee ;''  and  concluded,  that  be* 
cause  ^^  the  lease  was  to  the  father  for  his  life,  the  remainder  to 
John  his  son,  in  tail,  the  remainder  to  the  right  heirs  of  the  father 
if  Richard^^  (the  second  son)  **  had  been  then  under  agCj  the  lord 
should  have  had  ihewardship^  and,  by  consequence,  he  should  have 
relief/'  He  added,  ^'  If  a  writ  of  right  had  been  brought  against 
John?'  (who  was  tenant  in  tail)  '^  after  the  death  of  his  father,  he 
might  have  joined  the  mise  in  his  own  right,  and  in  no  other 
right ;''  and  this,  he  said,  ^<  proved  that  he  had  the  fee-simple." 

ThorpCj  in  answer  to  FinchdeUy  of  counsel  with  the  plaiAtiff  in 
replevin,  observed,  '^  that  the  objection  was  to  pay  a  relief,  because 
Richard  became  entitled  as  a  purchaser,  in  regard  that  he  was  the 
first  person  in  whom  the  remainder  could  take  effect  by  the  words 
of  the  remainder  ;  but/'  continued  he,  ^^  your  title  isas  AetV  to  your 
father,  and  your  father  had  the  freehold  proceeding  jZXkA  liJohn  his 
son  and  Eline  his  wife  had  died''  (without  issue  it  must  be  intend- 
ed) "  in  his  lifetime,  he  would  have  been  tenant  in  fee-simple, 
and,  for  this  estate,  might  have  brought  a  writ  of  right,  and  the  re- 
mainder was  not  at  all  limited  to  you  hy  your  proper  namej  but  as 
heir;"  and,  for  these  reasons ,  it  was  awarded  by  all  the 
[*306]  justices,  that  a  return  should  *be  made,  consequentlv  that 
Richard  took  by  descent ^  and  a  relief  urns  payable. 

Of  all  the  cases  particularized  in  the  report,  this  alone  is  intelli*- 
gible ;  and  it  is  the  only  case  from  which  any  conclusion  to  the  rule 
under  consideration,  can  be  drawn.  This  case,  however,  is  so  clear 
and  precise  to  the  purpose,  that  it  does  not  leave  any  doubt  of  the 
point  decided ;  and  it  is  material  that  one  of  the  express  grounds 
of  the  adjudication  was,  that  the  ancestor  had  a  freehold  preee- 
ding. 

There  are  some  cases  of  afti  earlier  date,  and  a  few  subsequent  to 
this  decision  and  prior  to  Shelley^a  case,  all  enforcing  the  same 
rule.(n) 

The  most  early  case  in  our  books,  was  determined  in  M.  18. 

(n)  F.  N.  B.  196  H. ;  5  Edw.  IV.  2.  11.  H.  4.  p.  227  b. 
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£d.  II.  ;(o)  and  one  of  the  reasons  assigned  by  the  court,  for  con- 
struing the  heirs  to  have  taken  by  descent,  was,  that  otherwise  the 
fee  and  the  right  loouldj  after  the  determination  of  prior  estates 
0/ inheritance  in  tailj  have  been  in  nobodt. 

A  very  remarkable  circumstance  is,  that  none  of  these  cases  take 
any  notice  of  the  policy  which  induced  the  courts  to  put  this  con- 
struction-on  several  limitations  to  the  ancestor  and  his  heirs;  and 
Mr.  Justice  Blackstoney{p)  in  delivering  his  opinion  on  Perrin 
and  Blakey  while  before  the  Court  of  Exchequer,  on  a 
writ  *of  error,  held  it  by  no  means  clear  "  That  this  rule  [*307] 
took  its  rise,  merely  from  feodal  principles;  he  was 
rather  inclined  to  believe  it  was  first  established  to  prevent  the  in- 
heritance from  being  in  abeyance,  and  that  one  principal  founda- 
tion of  it^  was  to  obviate  the  mischief  of  too  frequently  putting  the 
inheritance  in  suspense  or  abeyance.  Another  foundation,'^  he  said, 
^^  might  be,  and  was  probably  laid  in  a  principle  diametrically  op- 
posite to  the  genius  of  the  feodal  institutions ;  namely,  a  desire  to 
facilitate  the  alienation  of  land,  and  to  throw  it  into  the  track  of 
commerce,  one  generation  sooner,  by  vesting  the  inheritance  in  the 
ancestor,  than  if  he  continued  tenant  for  life,  and  the  heir  was  de- 
clared a  purchaser." 

Against  the  first  branch  of  this  hypothesis,  it  may  be  fairly 
alleged,  that  it  proves  nothing,  or  proves  the  very  point  insisted 
on.  For,  as  between  whom,  except  the  lord  and  tenant^  or  how, 
as  between  them,  unless  it  was  in  regard  to  the  fruits  of  the  seig- 
niory, could  there  have  arisen  any  difference,  whether  the  inheri- 
tance was  vested  or  in  abeyance  ?  The  doctrine  of  the  law,  requir- 
ing that  contingent  interests  of  freehold  shall  be  supported  by  pre- 
ceding  particular  estates  of  the  same  quality ,  and  that  such  contin- 
gent interests  of  freehold  shall  be  void  in  event,  unless  they  be- 
come vested  in  interest  before  the  determination  of  all  the  par- 
ticular estates  of  freehold  by  which  they  are  preceded,  or,  eo 
instanii  in  which  they  determine,  and  in  relation  to  which 
*they  are  reo&ainders,  had  abundantly  provided  for  the  in-  [*308] 
conveniences  which  might  otherwise  have  arisen  to  stran^ 
gersj  or,  even  to  the  lords  themselves,  in  any  other  respect  than 
as  relates  to  the  fruits  of  seigniory ;  and  there  is  not  any  trace  from 
which  it  can  be  fairly  inferred,  that  a  wish  to  facilitate  the  powers 
of  V0LUNTAR7  alienation,  in  the  then  generation,  could,  at  this 
early  period  of  the  laws  of  property  have,  in  any  degree,  influ- 
enced the  decisions  of  the  courts  of  justice.  Fruits  of  tenure, 
rather  than  the  power  of  alienation,  engaged  the  attention  of  the 
courts. 

The  provisions  of  the  Statute  de  Donis,  passed  about  this  time;(;) 
the  loi{ir,  though  improving  state  of  commerce,  and  the  fettered 

(0)  Majn  Ed«\  II.  fo.  677. 

Ip)  Harg.  Law  Tracta,  1  vol.  498.  500. 

(9)  The  reign  of  the  First  Edward. 
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terms  imposed  on  the  alienation  of  estates,  are  sf  rong  arguments  4o 
be  urged  against  the  second  branch  of  the  hypothesis. 

Besides,  to  account  for  the  rule,  by  this  branch  of  the  hypothe- 
sis, is  to  assign  a  cause  by  no  means  equal  to,  if  at  all  correspond- 
ing with  the  effect,  especially  in  the  application  of  the  rule  to 
limitation  to  heirs  of  the  body  ;  since  it  was  not  till  the  reign  cf 
the  Fourth  Edward  that  an  estate-tail  conferred  the  power  of 
aliening  the  inheritance ;  and,  even  in  this  advanced  period  of 
estates-tail,  the  alienation  was  made  under  a  Tnode  of  assurance^ 
a  common  recovery,  founded  in  fiction,  and  invented  for  the  very 
purpose  of  evading,  through  the  medium  of  a  fiction,  the 
[*309]  express  provisions  of  the  Statute  of  *Intails,  commonly 
cited  under  the  name  of  the  Statute  de  Donis, 

To  return  to  the  consideration  of  the  circumstances  which  call 
the  rule  into  operative  force. 

That  the  rule  may  apply,  the  ancestor  must  take  a  preceding 
estate  of  freehold,  either  by  limitation,  by  resulting  vsey(r) 
or  implication  of  latDS,(s) 

He  must  take  that  estate  by,  under,  or  as  a  consequence  of,  the 
SAME  deed  or  instrument  which  contains  the  limitation  to  his  heirs ; 
BO  that  the  several  instruments,  if  there  be  several,  may  be  parts 
of  the  same  transaction  ;(t)  as,  a  deed  or  will  creating  a  power, 
-  and  an  appointment  exercising  the  power,(u)  or  a  will,  and  a  codi- 
cil being  part  of  the  will.(:r) 

In  those  instances  in  which  the  estate  limited  to  the  ancestor, 
is  for  years  only,  and  he  does  not  take  any  estate  of  freehold, (y) 
or  an  estate  of  freehold  is  limited  to  him  by  one  deed  or  instru- 
ment, and  the  limitation  to  his  heirs  is  by  another  deed  or  instni- 
ment,(z)  (without  any  regard  to  the  priority  of  the  instru- 
[*310]  ments  to  *which  one  or  the  other  of  the  limitations  owes 
its  existence,  and  under  which  it  is  to  receive  effects)  the 
rule  has  not  any  application. 

Against  the  union  of  a  limitation  to  the  heirs  in  a  deed  of  ap- 
pwntment  to  uses,  taking  effect  under  a  power^  inserted  in  the  D££d 
OR  WILL,  containing  the  limitation  of  the  estate  of  freehold  to  the 
ancestor,  there  are  some  objections.  The  strongest,  and  one 
which  does  not  appear  to  have  been  yet  suggested,  is,  that  an  in- 
terest, once  determined  to  be  an  estate  for  life,  without  any  refers 
ence  to  or  connexion  with  the  inheritance  in  the  tenant  of  that  es- 
tate, does,  by  subsequent  matter,  and,  in  some  cases,  by  the  act  of 
a  third  person,  become  an  estate  of  inheritance.  Another  objec- 
tion is,  that  the  heirs  do  not,  in  reference  to  the  estate  of  their  an- 
cestor, take  by  way  of  remainder. 

(r)  PybuiB,m\  Mitford,  1  Vent.  372 ;  WiUit  and  Pahner,  mpra. 
(s)  Hayes  and  Ford^  2  Black.  Rep.  64. 

(0  Watk.  Desc.  158. 165.  (u)  Vtnabtes  ▼.  Jlform,  7  T.  Rep.  342.  438. 

(z)  Haytt  ▼.  Ford,  2  J.  Bl.  Rep.  698. 

(y)  TippetCt  Ca.  1  P.  W.  359;  Harm  and  Bomef,  4  Burr.  2157 ;  1  foft  319  b. 
{»)  Moor  and  Parker,  L.  Raym.  37  ;  Fonnertau  r.  FonnereaUf  Dougl.  Rep.  470; 
Snavf  and  Cutler,  1  Ley.  135. 
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Some  (i;entlemen»  of  distinguished  eminence^  are  of  opinion^ 
that  Hurst  v.  Wincheiseaf{a)  goes  the  full  length  of  this  doctrine^ 
idz.  that  when  an  appointment  is  to  the  heirs  of  the  body  of  9^, 
who  took  a  life  estate  under  the  deed  creating  the  power,  it  is  of 
the  same  effect  as  if  the  estatef,  so  appointed,  had  been  originally 
limited  to  A  for  life,  and  after  his  decease,  to  the  heirs  of  his  body. 
But  it  deserves  consideration,  whether  the  case  of  Hurst  and 
Wmchelsea  did  not  turn  on  the  ground  that  the  operation 
of  the  ^appointment  was  superseded  by  the  instantaneous  [*311] 
descent  to  the  heir,  and  consequently  the  heir  took  by 
descent  as  his  better  title.  This,  it  should  seem,  is  the  point  de* 
termined  by  Hurst  v.  Winehelsea, 

In  the  opinion  of  Mr.  Fearne,{d)  the  rule  has  not  any  applica- 
tion, in  those  instances  in  which  the  ancestor  has  the  freehold 
merely  as  a  trustee  ;  taking  no  benkficial  intkkest  in  that 
estate, 

IlWis  position  of  Mr.  Fearne^  seems  equally  questionable.  It 
Supposes  that  the  ancestor  has  the  beneficial  interest  of  the  limitation 
to  \k\ah»rSf  merely  in  respect  of,  and  because  he  takes  a  beneficial 
interest  under  the  lifnitation  to  himself;  and  assumes  it  as  a  settled 
point,  tliat  the  law  recognis^es  that  trust  of  the  estate  of  freehold 
limited  to  the  ancestor;  while  resorting  to  first  principles  of  law, 
and  the  spirit  of  the  rule,  the  declaration  of  trust,  annexed  to  the 
limitation  of  the  freehold  to  the  ancestor,  does  not  appear  to' 
mak^  any  difference.  It  is  not  clear  that  the  law  can  take  any  nO" 
tice  of  this  equitable  interest ;  and  if  it  recognise  tliat  interest,  still, 
in  any  point  of  view,  the  two  limitations  are  equalxt  the  objects 
OF  THE  HOLE,  as  a  rule  of  tenure. 

These  gifts  involve  every  reason  which  made  it  necessary  to^ 
frame  the  rule  ;  for  if  this  case  had  happened  while  ward- 
ship and  other  fruits  of  ^seigniory  were  the  consequences  [^312] 
of  the  tenure^  k  would  have  been  equally  as  injurious  to 
the  lord,  that  the  tenarU  should  take  by  purchase,  as  if  the  ancestor 
had  reeeive^l  the  freehold,  discharged  from  the  trust.  And  to 
allow  that  the  rule  does  not  extend  to  a  case  with  t/iese  circumstan* 
c«,  is  to  depart  from  the  terms  of  the  ruUy  and  the  spirit  of  the 
tdmtj  so  far  as  Umt  spirit  can  ruow  be  collected ;  and  to  introduce 
an  equitable  circumstance,  in  opposition  to  the  legal  effect  of  a 
conveyance. 

Nor  is  the  case  of  Moor  and  Parker  {c)  (the  leading  authority 
for  the  position,  that  the  several  limitations  to  the  ancestor  and 
his  heirs,  must  be  contained  in,  or  mediately  or  immediately  owe 
their  effect  to  the  same  instrument,)  overruled  by  the  determina- 
tion of  Hayes  and  Ford.{d)  The  latter  case  arose  on  a  devise 
by  a  mau  to  the  heirs  male  of  his  brother  iV's  sons,  after,  and  in 
remainder  of,  a  limitation  to  his  brother  W  and  his  heirs  males ^ 

{a)  2  Burr.  879;  IJ.  Blocktlont^  187.  (6)  Batter's  Fcaroe,  p.  39. 

(e)  Supra^  Ld.  Rayui.  37.  (c/)  2  J.  Bl.  Rep.  698, 
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and  the  testator  by  a  schedule  annexfcl  to  his  wUl^  aod  referring 
thereto^  aad,  by  a  special  verdict,  found  to  be  part  thereof^  and  pur- 
porting to  be  an  account  of  the  manner  in  which  he  had  disposed 
of  his  property,  said,  '^  And  for  want  of  his  brother  W^s  bavini; 
sons,  then  to  his  brother  A^s  sons,  and  for  want  of  sons^  then 
over ;''  and  on  an  appeal  from  the  Court  of  King's  Bench 
[*31 3]  in  Ireland,  (where  it  was  held,  that  the  sons  of  N  took  *onIy 
an  estate  for  life,)  to  the  Court  of  King's  Bench  in  Eng- 
land, it  was  determined  that  a  son  took  an  estate-tail.  This  deter- 
mination was  pronounced,  expressly,  on  the  ground  that  by  the 
will,  as  explained  by  the  schedule,  the  son  tciok  an  estate  for  life 
by  implicaiianf  and  that  estate  attracted  to  him  the  benefit  of  the 
limitation  to  his  heirs  males :  so  that  the  court  assumed  it  to  be 
a  /(octf  that  the  taill  and  schedule  were  in  legal  intendment,  seve- 
ral parts  of  the  same  instrument,  and  that  the  words  of  one  paper, 
might  be  called  in  aid  of  the  construction,  and  in  order  to  the  ex- 
position, of  the  words  in  the  other  paper. 

So  as  the  preceding  estate  be  of  freehold,  it  is  immaterial, 
whether  the  same  be  for  life  or  in  lail,  or  for  the  life  of  the  j9ar/y, 
or  the  life  of  any  other  person,  or  for  the  Joint  or  several  lives  of 
the  party  and  some  other  person ;  or  be  to  two  piersons  jointly, 
though  the  limitation  be  to  their  heirs  as  tenants  in  common  ;{ef] 
or  be  absolute  as  for  life  certainly  ;  or  have  a  collateral  determi- 
nation, as  during  widowhood ;  or,  as  hath  been  already  noticed, 
arises  by  express  limitation,  implication  ef  law,  or  resulting  use. 

And  though  the  estate  be  determinable  on  an  everU  which  may 
happen  in  the  lifetime  of  the  ancestor  ;{g)  as  to  «^  aod  B 
[*314]  for  the  hfe  of  C,  ^remainder  to  the  right  heirs  of  w?,  or  to 
a  woman  during  her  widowhoody{h)  remainder,  after  her 
DECEASE,  to  her  heirs  of  her  body  ;  so  that  the  particular  estate  of 
freehold  limited  to  the  ancestor,  may  determine  in  his  lifetime; 
in  the  first  example,  by  the  death  of  C/  and  in  the  second  example, 
by  the  marriage  of  the  widow ;  and  consequently,  with  a  view  to 
both  these  cases,  before  there  can  be  any  one  to  fulfil  the  character 
of  heirs,  in  relation  to  the  tenant  of  the  estate  of  freehold,  the  rule 
will  apply. 

i/S>ne«  said,  ''  this  remainder,  to  a  widow,  was  contingent  ;"(i) 
but  this  is  an  opinion  which  should  not  be  followed  without  very 
mature  consideration. 

Indeed,  Sir  fVilliam  Grant  seems  to  have  been  of  a  contrary 
opinion  in  Curtis  v.  Prince.{h)  He  observed,  "If  the  proposed 
construction  be  adopted,  then  the  remainder  to  the  heirs  of  the 
body  of  Eleanor  Barry  will  be  not  contingent  but  vested,  and 
will  unite  with  the  estate  for  life.     I  am  taking  that,  for  Ranted, 

(ef)  9  Mod.  292. 

(g)  FeMrDe,38;  Perk.  §  837 ;  see  Cases  eoiUroy  Butler's  Fearne,  30;  and  Distinc- 
tioDs,  infra, 
(h)  Merrtl  find  RumMy,  Raym.  15M;  Cwiit  v.  Prke,  12  Ves.  89. 
(«)  1  Siderf.  207 ;  Butler's  Fearoe,  30. 
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that  it  will  unite,  though  it  was  in  some  degree  argued,  but  not 
pressed,  that,  as  her  estate  is  to  terminate  in  case  of  her  second 
marriage,  the  two  estates  could  not  unite  so  as  to  vest  a  com- 
plete estate-tail.  That  point  is  quite  at  rest ;  for  all  that 
*i8  required  by  the  rule  in  Shelley^ s  case  is,  that  the  an-  [*dl5] 
cestor  shall  take  an  estate  of  freehold,  and  afterwards,  in 
the  same  conveyance,  an  estate  shall  be  given  to  his  heirs.  The 
estate,  during  widowhood,  is  an  estate  of  freehold  ;  and  ihe  possi- 
bility that  it  may  terminate  in  the  life  of  the  widow,  and  before 
there  can  be  an  heir,  is  no  objection.^' 

Nor  is  it  of  any  importance  that  the  ancestor  may  or  may- not 
he  Uving  at  the  time  when  the  gift  to  his  heirs  is,  by  the  words 
introducing  that  gift,  to  take  place  ;(Ar)  as  to  two  persons  who  are 
husband  and  wife,  during  thtxT  joint  lives,  and,  after  the  decease 
i^ieitherofihemj  to  the  heirs  of  the  body  of  the  wife  begotten  by 
the  husband;  so  that  the  wife  may  die  in  the  lifetime  of  her  hus- 
band, or  survive  him  ;  and  if  she  survive  him  her  estate  of  free- 
hold will  have  determined  in  her  lifetime. 

Nor  that  the  ancestor  muat  die,  before  the  object  of.  the  gift  to 
the  heirs  can  be  ascertained,  or  in  other  words,  before  it  is  certain, 
that  he,  in  particular^  is  the  person  to  whose  heirs  the  limitation 
is  made  ;(/)  as  to  •S  and  By  so  long  as  thej  jointly  together  live, 
remainder  to  the  right  heirs  of  him  that  dieth  first. 

Although  the  object  of  that  gift  cannot  be  ascertained 
till  the  death  of  one  of  the  tenants  *for  life,  and  although  it  [*316] 
is  on  a  eontingency,  viz.  to  the  heirs  of  the  person  who 
shall  first  die,  that  the  second  gift  is  made,  and  although  the  se- 
cond limitation  cannot,  by  any  possibility,  give  him  a  vested  inte- 
rest in  his  lifetime ;  still  the  rule  applies  ;  and  the  limita- 
tion to  the  heirs  will  give  to  the  ancestor  the  benefit  Imported  by 
that  gift. 

The  several  examples  introduced  to  illustrate  the  second  and 
third  propositions,  also,  in  some  degree,  illustrate  the  first.  The 
third  goes  somewhat  further  ;  exhibiting  a  case  in  which  the  an- 
cestor's estate  of  freehold  must  necessarily  determine  before  the 
limitation  to  his  heirs  can  give  a  vested  interest.  On  these  exam- 
ples, one  additional  observation  may  be  made.  They  all,  except 
the  last,  immediately  and  from  the  first  instant,  give  vested  in- 
terests, and  consequently  estates  either  in  possession  or  in  re- 
mainder to  the  ancestor.  The  last  example  gives  a  contingent 
intbebst  to  the  ancestor ;  because  it  is  uncertain  which  of  the 
donees  is  to  be  the  ancestor  to  the  heirs. 

Suppose  a  particular  freehold  interest  to  he  limited  to  t/f,  on  an 
event  and  in  remainder,  with  a  remainder  to  the  right  heirs  o(Ji  ; 
cao  the  fee  become  vested  in  ^  before  the  freehold  shall  be  vested 
in  him  ?     It  should  seem  not. 

(It)  Jferrel  and  Rmuey,  1  Keb.  188 ;  Rayn.  126 ;  Siderf.  427 ;  4  Bac.  Abr.  801. 
(0  Fcarne,  »2,  83 ;  1  Init.  878. 
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To  bring  a  case  within  the  rulei  Uie  limitation  must  be 
[*317]  to  the  right  heirs  of  the  person  who  *has  the  freehold,  and 
not  to  the  right  heirs  of  another  person  ;  for  when  the  ri^ht 
heirs  of  anotlier  person  are  the  objects,  the  donee  for  life  cannot 
take,  except  as  a  purchtaser,  eo  nomine^  or  by  reason  that  there  is, 
in  respect  of  this  limitation,  a  resulting  use  to  him. 

These  positions  will  demonstrate,  with  sufficient  accuracy,  of 
what  nature  that  estate  of  freehold  must  be,  which,  connected  with 
a  limitation  to  the  heirs  of  the  person  who  takes  the  freehold,  will 
attract  to  him  the  benefit  of  the  limitation  to  his  heirs.  They  are 
all  examples  afforded  by  cases  expressly  determined  on  the  point; 
and  the  principle  of  these  determinations,  in  the  terms  they  are 
stated,  seems  to  supply  authorities  for  most  of  the  cases  which  can 
be  proposed,  in  reference  to  the  nature  and  qualities  of  the  ances- 
tor's estate  of  freehold. 

,  And,  according,  to  one  of  our  most  celebrated  law  writers,(m) 
(and  under  this  appellation  the  name  of  Mr.  Fearne  will  readily 
occur,)  it  may  be  considered  as  a  general  rule,  ^'  That  whensoever 
the  ancestor  takes  an  estate  of  freehold,  whether  it  be,  or  be  not, 
such  as  nr)ay  determine  in  his  lifetime,  and  there  is  afterwards^  in 
the  same  convey ancej^n  unconditional  limitation  to  his  right  heirs, 
pr  heirs  in  tail,  (either  immediately,  and  without  the  intervention 
of  any  mesne  estate  of  freehold,  between  his  freehold  and 
[*dlS]  the  subsequent  limitation  to  bis  heirs ;  or  ^mediately,  that 
is,  with  the  interposition  of  some  such  mesne  estate)  there 
such  subsequent  limitatipn  to  the  heirs>  or  heirs  in  tail,  vests  imme- 
diately in  the  ancestor,  and  does  not  remain  in  contingency  or 
abeyance ;  with  the  distinction  that  where  such  subsequent  limita- 
tion is  immediate^  it  then  becomes  executed  in  the  ancestor,  form- 
ing, by  its  uirion  with  his  particular  freehold,  one  estate  of  inheri- 
tance in  possession :  but  where  such  limitation  is  mediate,  it  is 
then  a  remainder  vested  in  the  ancestor,  who  takes  the  freehold, 
not  to  be  executed  in  possession,  till  the  determination  of  the  pre- 
ceding mesne  estates. '^ 

To  the  observation,  that  the  limitation  to  the  heirs,  in  order  that 
it. may  give  a  vested  interest,  must  be  unconditional ^  it  must  be 
added,  that  this  limitation  must  be  to  the  heirs  of  some  certain  per- 
son, as  of  A  £,  and  not  leave  the  ancestor,  whose  heirs  are  the  de- 
signed objects  of  the  limitation,  unascertained ;  as  to  the  heirs  of 
such  one  of  several  persons  as  shall  first  die.  On  this  point  some 
obsery^tions  have  been  already  made,  and  others  will  be  sub- 
joined. 

So  if  a  gift  be  to  two,  and  the  right  heirs  of  the  survivor,  Ihe  re- 
mainder is  contingent ;  and  it  is  contingent  by  reason  of  the  un- 
certainty of  the  person  in  whom  it  is  to  vest,  and  not,  in  any  re- 
spect, on  account  of  the  duration  of  the  particular  estate. 
[^31 9]       The  limitations  are  within  the  rule  in  Shelley^s  *case, 
to  make  the  right  fieirs  words  of  limitation ;  but  the  gifts 

(m)  Fearne,  37;  Perk.  $  337. 
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are  governed  by  the  mlee  reacting  coBtingent  remainders^  and 
tbew  rules  prerent  the  Testing  of  the  inheritance. 

It  is  quite  clear  that  an  estate  to  A  for  the  life  of  B^  and  after 
the  death  of  B^  or  after  the  determination  of  the  estate  of  A^  would 
ve$t  the  inheritance  in  A. 

And  it  is  necessary  to  remark,  that  thoi^h  tfae.Iimitatiofi  to  the 
hetffs,  may,  •riginaliy^  give  a  coKTiifOBBiT  intbkcst,  the  interest 
impmrted  by  that  limitation  may,  by  the  rise  of  the  erent,  or  the 
lapse  of  the  time,  which  makes  the  remainder  contingent,  vest  in-  > 
the  ancestor ;  and  though  the  remainder  should  not  T^st  m  (he 
ancestor,  and  though  it  could  not,  by  any  possibility j  become  a 
vtHed  interest  in  him,  he  will  ha^e  the  same  at  a  coiiTiKaBNT  im- 
TBBE8T,  which  hfs  heirs,  if  they  ever  become  entitled^  vmst  derive 
froaa  him  by  descent.  And  this  interest,  though  it  cannot  be 
granted  or  transferred  by  deed  or  fine,  may  be  bound  by  estoppel, 
and  will  confer  on  its  owner,  if  the  person  be  ascertained,  the  right 
iAreltasingj  &c.  and  also,  unless  there  be  an  iatail,  the  power  e£ 
alienation  by  will. 

The  positicms  which  have  been  advanced,  will  have  M  to  the 
opiftion,  that  the  quality  of  the  estate  to  pass  by  the  limitation  to 
the  heirsy  with  regard  to  its  being  vested  or  contingent,, 
will  net,  in  any  case,  depend  merely  on  the  *natiire  or  [*3S0] 
quality  of  the  ancestor's  estate  of  freehold ;  with  the  ex« 
ception,  perhaps,  that  the  gift  to  the  heirs,  caahnot  give  a  title  to  a 
vestad  instance,  while  the  freehold,  which  is  10  attaact  the  benefit 
of  thai  limitation,  is  a  mere  contingent  interest. 

The  contingency  of  an  interest  under  a  limitation  to  the  heirs, 
must  depend  on  some  dvcumstanee  or  even^  independent  of  the 
detormination  of  that  estate ;  making  it  neeesaary  that  some  act 
should  be  done,  time  elapse,  or  event  take  place,  whtck  is  so  fiir 
tmcannected  with  the  determination  of  the  ancestor's  estate^  thatrt 
may  not  happen  during  the  continuance  of  that  estele  ;■  bob  in  the 
instant  in  which  it  shall  determine. 

All  these  observations  take  the  application  of  the  rule  to  be 
granted,  and  proceed  on  a  supposition  of  its  i^pEcability. 

In  those  instances  also  to  which  the  rule  does  nai  apply,  the  lr« 
mitatioD  to  the  heirs  as  such  will,  according  to  the  circumstance 
that  tbeiy  ancestor  is  living  or  dead,  give  a  vested  or  cmUingeni  in-* 
(erest  to  the  persons  wha  are  the  oifeets^  desecibed  by  the  terms  of 
the  gift! 

Abo,  though  the  estate  of  freehold-  he  limited  to  /u;»  or  more 
persons  Jointly ,  or  as  tbnakts  in  common,  the  rulb.  is  inad- 


Whether,  under  such  circumstances,  the  limttaiien  to:  the  heirs 
will  ^ve  a  joint  interest,  or  several  and  distinct  interests, 
to  the  ancestors,  *or  to  one  of  them  separately,  will  de-   [*3)31] 
peod  on  the  termstof  the  gift  to  the  heirs,  as  will  be  noti- 
ced in  the  sequel  of  these  observations. 
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Also,  though  the  freehold  be  limited  to  4me  person,  and  the  limi" 
tation  be  to  the  heirs  or  heirs  of  the  body,  of  that  person  and  another, 
or  of  that  person  and  several  others,  the  ancestor  taking  the  estate 
of  freehold  fnat/,  under  this  rule,  (and,  with  certain  exceptional 
arising  from  the  circumstance  that  the  heirs  may  be  the  issue  of 
two  persons  who  are  married,  or  may  lawfully  intermarry,)  hare 
the  inheritance,  to  the  extent  of  that  part  which  is  his  share,  ac- 
cording to  the  number  of  persons  to  whose  heirs  the  limitation  is 
made. 

On  this  point,  also,  some  further  remarks  will  be  made  in  a 
subsequent  part  of  this  chapter. 

It  must  be  observed  too,  in  this  place,  that  the  several  limita' 
turns  to  the  ancestor  and  his  heirs,  must  both  give  interests  of  the 
same  nature  or  quality,  either  both  legator  both  equitable;  and  not 
one  a  legal  and  the  other  a  trust  estate  ;{n)  ^nd  it  has  sometimes 
been  said,  the  ancestor  must  not  have  the  estate  of  freehold  mxrx- 

LT   AS  A  TRUSTEE,  (o) 

Of  equitable  estates,  and  trusts  for  separate  use,  and  es* 
[*d22]   tates  arising  from  devises  in  wills,  as  *formingexceptiona 
to  the  rule,  some  notice  will  be  taken  before  the  present 
subject  shall  be  dismissed. 

The  limitation  to  the  heirs  must  be  to  the  heirs  of  the  person 
who  takes  a  freehold,  and  not  to  the  heirs  of  an  ancestor  of  that 
person  :  and  it  must  be  to  those  heirs  generally  or  specially  ;  and 
the  estate  will  be  a  fee  or  fee-tail,  and  a  fee  simple,  determinable 
or  qualified,  and  a  fee-tail,  general  or  special,  according  to  the  ex- 
tent of  the  words  of  limitation  to  the  heirs. 

In  a  deed,  the  gift  must  be  to  the  heirs  or  heirs  of  the  body,  as  a 
dass,  and  not  to  a  single  heir ;  and  a  gift  to  a  man  for  life,  remainder 
.  to  his  heirs  male  in  fee,  was  decided  to  be  a  gift  to  the  person  who 
first  answered  the  description,  (p)  At  the  same  time,  it  is  to  be 
remembered,  that  in  wills,  the  words  heir  of  the  body,  may  be  mo- 
men  collectivum,  and  be  descriptive  of  successive  heijrs,(7)  and 
influenced  by  the  rule. 

The  heirs  must,  in  deeds,  be  described  by  that  word,  and  in  urittr 
by  the  same,  or  some  such  appropriated  or  substituted  term,  and  as 
the  class  or  denomination  of  persons,  who  are  the  legal  successors 
of  the  aneestor,  in  a  regular  course  of  descent,  with  a  view  to  an 

estate  in  fee  or  fee-tail  to  be  derived  from  him. 
[*323]        *These  heirs  may  be  named, 

1st,  To  take  immediately  after  the  death  of  the  ancestor ; 
or, 
iMIy,  At  any  time  after  the  determination  of  his  estate,  thoag^ 
that  estate  may  determine  in  his  lifetime;  or, 

(»)  Fcarne,  66 ;  Jonu  ▼.  SajfondSeU,  8  Vin.  2fl2.  c.  19 ;  3  Bro.  P.  C.  468  ;  Tipptn 
T.  Cmmi,  Cmrth.  272  ;  4  Mod.  880 ;  SUvetler  v.  ffUmtif  2Temi.  Rep.  K.  B.  444 ;  bmt 
Y.  fl&Jfcf,  7  T.  Itep.  342 ;  FcimMm  and  JIfomt,  7  T.  Rep.  848 ;  JDm  ex  den.  ITAtle  ▼. 
Simpmii^6Eiut^\0i;D9ew.  lrmmonger,3EM^S8^  (•)Siipni,8ll. 

(p)  BayUy  w,  Morrit,  4  Vei.  786. 

(q)  See  chap,  on  Fee ;  Dubber  ▼.  Trollopt,  8  Vin.  Abr.  283 ;  Richard  t.  Bergmtenny  , 
2  Vera.  324  ;  Blackburn  ▼.  Stables,  2  Ves.  &  Beamei,  379. 
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Sdly,  They  may  be  named  to  take  after  the  determination  of  estates 
limited  in  remainder  of  the  estate  of  the  ancestor,  and 
notwithstanding  the  ancestor's  estate  must  determine 
before  the  limitation  to  his  heirs,  if  considered  as  heirs 
taking  in  their  own  right^  could  give  a  vested  interest ; 
or, 
4th]y,  They  may  be  named  to  take  at  a  time  which,  in  reference 
to  the  estate  limited  to  the  ancestor,  without  any  depen- 
dence on  other  estates,  may  not  happen  so  early  as  the 
period  at  which  the  ancestor's  estate  will  determine ;  or, 
5tbly^  The  limitations  to  the  heirs  may  be  made  to  depend  for  ef- 
fect on  a  contingency,  or  to  give  an  interest  which  may 
be  contingent,  from  the  uncertainty  of  the  person  describ- 
ed as  the  ancestor,  (r) 
To  a  limitation  to  the  heirs,  to  take  effect  by  spbinoing  use, 
the  rule  has  no  application.     This  is  admitted  ]{rr)  and  ought  to 
h^ve  great  influence  in  deciding  the  effect  of  a  limitation 
*to  a  man  in  express  terms  by  one  deed,  and  a  limitation   [*d24] 
by  another  deed  or  instrument,  to  his  heirs,  binder  a  power 
of  appointment  contained  in  the  first  deed.     For  what  more  or  less 
than  a  springing  use,  is  an  use  to  arise  from  the  exercise  of  a  power 
of  appointment  ? 

Tlie  case  of  the  springing  use  also  seems  to  prove  the  position, 
that  the  limitation  to  the  heirs  must  be  by  way  of  refnainderf{3) 
and  remotely,  and  in  some  degree  at  least,  if  not  immediately  ex- 
pectant on  the  ancestor's  estate  of  (Veehold :  for  on  what  other 
possible  ground  can  an  objection  be  raised  against  the  title  of  the 
ancestor  under  the  limitation  to  his  heirs?  The  case  of  a  spring- 
ing use  is  much  stronger  in  favor  of  the  rule,  than  the  instance  of 
several  limitations  arising  from  different  instruments ;  though  the 
limitation  to  the  heirs  is  made  in  pursuance  qfa  power  of  appoint- 
USNT  TO  USES,  Contained  in  a  deed  or  instrument  giving  the  ances- 
tor an  estate  oi freehold. 

It  is  also  requisite  that  the  limitation  should  be  to  the  heirs  of  the 
person  who  takes  an  estate  of  freehold  ;  thus  treating  him  as  the 
ancestor. 

That  the  limitation  may  be  to  the  heirs  on  a  contingency,  is 
proved,  in  addition  to  the  authorities  already  cited,  by  a  case  in 
whieh  a  gift  was  to  A  for  life,  and  if  she  married  after  the  death  of 
the  testator,  and  had  heirs  of  her  body,  then  the  heirs  to 
have  the  land,  and  ^still  the  ancestor  took  the  benefit  of  [*325] 
the  limitation  to  his  heirs. (<) 

It  has  been  proposed  that  the  limitation  to  the  heirs  must  foe  to 
them  as  a  cltiss  of  persons  and  the  legal  successors.     By  these  po- 

(r)  5uprff,  316,  316. 

{rr)  Fearne,  414 ;  Uoyd  v.  Careuf,  Prec.  in  Chan.  72 ;  Show.  Par.  Ca.  137. 

(«)  FMnie»416. 

<0  1  RoU.  839. 1. 32 )  Com.  tTig.  Dertse  (N.  6.) 
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sitiODS  it  inu8t  not  be  understood  that  the  intention  of  the  partus 
necessarily  must  be  that  the  heirs  should  take  by  descent »{u) 

On  tke  Jine  of  distinction,  on  this  point,  the  more  material  obser- 
vations have  been  already  made. 

All  that  is  required,  to  call  the  rale  into  operative  force  is,  that 
the  heirs  should  be  designated  to  take  in  that  character,  and  by 
that,  or,  in  wills,  some  such  substituted  name  f{x}  or,  in  the  more 
pointed  language  of  Mr.  Feame,(j/)  "  That  the  limitation  to  the 
heirs,  &C.  is  so  calculated  and  directed,  that  the  person  claiming  un- 
der it,  most  entitle  himself,  merely  under  the  description  of  AetV^, 
of  the  species  denoted  by  the  words  in  their  technical  sense,  and 
that  there  is  nothing  to  restrain  the  same  words  from  equally  ex- 
tending to,  and  comprehending  all  other  persons,  successively  an- 
swering the  same  description,  or  from  entitling  them  alike  under 
it,  and  by  that  name  only. 

Nor  will  it  be  any  objection  to  the  application  of  the 
[*336]  rule,  when  the  circumstances  which  *cail  the  rule  into 
operation  exist,  that  it  appears  to  be  probable^  nay  even 
certain,  that  the  heirs,  as  a  class  of  persons ^  were  intended  to 
take  originally,  in  their  own  right,  and  that  the  first  estate,  viz,  the 
estate  of  freehold,  was  meant  to  be  a  mere  estate  for  life,  without 
any  further  interest,  present  or  remote,  in  the  ancestor. (2) 

Even  a  declaration  that  the  heirs,  or  heirs  of  the  body,  should 
take  by  purchase^  would  not,  singly  and  alone,  exclude  the  rule. 

In  many  cases,  arising  as  well  on  deeds  as  on  wills^  this  has  been 
the  evident  tn^en/ioii, and  yet  it  has  not  prevailed.  The  object  of  the 
rule  is,  as  it  has  been  shown,  to  frustrate  this  intentzov,  as  often 
as  the  word  heirs  embraces  all  the  persons,  successively  ANswBsnrc 
THAT  DsscRiFFioN,  ss  the  class  of  persous  described  by  that  term; 
for  when  the  author  of  several  gifts,  one  to  the  ancestor,  the  other 
to  his  heirs,  or  heirs  of  his  body,  means  that  the  ancestor  should 
take  for  his  life  only,  and  that  every  other  person  who,  in  succession 
from  generation  to  generation,  shall  be  his  heir,  should  take  as  his 
heir,  and  yet  that  these  heirs,  or  some  of  them,  should  take  in  their 
own  right,  as  purchasers  by  that  name,  independently  of  their  an- 
cestor, he  then  means  that  which  the  law  will  not  suffer  him  to  give, 
or  the  heir  to  take  as  a  purchaser  ;  for  a// persons  claiming  under 
a  description  or  words  of  designation  oi  all  possible  heirs, 
[*327]  must  take  as  heirs  and  not  as  purchasers  ;  for  taking  *under 
the  name  and  in  ihe  character  of  heirs,  they  must  take  in 
the  quality  of  heirs;  by  descent,  and  not  by  .purcha8e.(a) 

So  in  other  instances,  though  a  reference  has  been  made  to  the 
limitation  to  the  heirs,  as  giving  contingent  interests,(6)  and  mak- 

(u)  Hargr.  Tracts,  1  Vol.  662,  663. 
(.T)  See  fujtra,,  p.  322. 

{y)  On  CoDtinjietU  Remainders,  p.  313;  and  see  1  Harg.  TractSi  663.675. 
(ar;  1  Brown's  Cb.  Ca.  220 ;   Thovg  v.  Bedford^  ibid.  313. 
(a)  P.  Thurloto  in  Jones  and  Mori^gn,  1  Bro.  Ch.  Ca.  220. 

(6)  Coulton  and  Cuulson^  2  Srr.  1126;  Ambrose  and  Hodgnn,  supra;  Sayer  muii 
MasUrman,  Fearne,  260;  Aiiibi.  344. 
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iihg  it  proper  ia  insert  a  limitatioD  to  trustees  for  supporting  th6sd 
iDterests,  while,  ii>  fact,  there  were  uot  any  interests  of  this  qua)rty  ^ 
unlen  the  limitation  to  theAei^r^  should  be  construed  to  give  an  in- 
terest to  them  as  purchasers  by  that  name;  or  though  words  ex- 
{rianatorj  of  the  intention  of  a  testator,  and  restrietire  of  the  powers 
of  atieoation,  which  may  be  exercised  by  tenant  in  tail,  have  been 
added  }(c)  or  though  it  has  been  declared  in  terms,  that  the  hefr^ 
were  to  take  by  purchase ;{d)  or  seDerally  and  successively  by  way 
of  remamder;{e)  or  as  tenants  in  common,  and  not  as  joint-^te-' 
Bints  *,{/)  or  the  gift  has  been  to  heirs  of  the  body,  if  any,  with  at 
limitation  in  default  of  such  issue,(^)  the  rule  has  b6en  applied. 


Observations  to  this  eficct  have  been  already  urged  ;  and 
in  proof  of  these  positions,  other  *cases  will,  in  considering  [*328j 
the  exceptions  to  the  rule,  be  introduced. 

Indeed,  it  may  be  assumed  as  a  general  position,  that  it  is  more 
(Hi  the  sense  and  extent,  in  which  the  word  heirs  is  used  in  a  deed,, 
ivilt,  or  other  instrument,  than  on  any  ^other  circumstance^  that 
the  constrotrtion  of  the  several  limitations  must  depend. 


The  observation  submitted  to  the  reader,  on  the  object  of  the 
rule,  showing  its  political  tendency,  must  be  called  to  his  recol- 
fection. 

Prom  these  observations,  the  meaning  which  is  affixed  to  the 
terms  ^^  a  class  or  denomination  of  persons,''  may  be  easily  com- 
prehended. 

Jis  the  great  object  of  the  rule  is,  from  the  limitation  to  the  hdrs^ 
to  raise  an  interest  to  the  ancestor,  the  circumstance  that  the  an- 
cestor takes  an  estate  under  the  limitation  to  his  heirs,  renders  that 
limitation  of  the  same  effect,  as  if  it  were  made  to  him  and  his^iV;, 
or  his  heirs  of  his  body. 

It  foUows,  that  ihe  heirs  cannot  \zke  m  purchasers ;  and  ii^  by 
reason  of  the  death  of  the  ancestor  in  the  lifetime  of  a  testator,  or 
for  any  other  cause,  the  limitation  of  the  estate  of  freehold  should 
be  or  become  void  as  to  Atm,  the  limitation  to  his  heirs  would  also 
be  void. 

This  point  was  determined  irt  the  case  o{ Hodgson  and  Anbrose^ 
which  has  been  so  often  notided. 

•Nor  does  the  rule  interfere  with  the  quality  of  the  es-   [*329j 
tate,  tomake  it^ested  or  contingent  ^  otherwise  than  by  es- 
tablishing the  point,  that  the  interest  cannot  be  contingent^  merely 

(r)  Kayti  r.  Pord,  2  Black.  R«p.  098. 

(d)  1  Harg.  TracU,  662. 

(e)  Lowe  ▼.  Doris,  2  Lord  Ravm.  1661. 

(f)  Doe  V.  Smitht  7  T.  Rep.  632 ;  but  lee  4  Bro.  C.  C.  642. 
(i)  Ekon  V.  Eattonf  in  Note  to  1  Men*.  071. 
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from  the  circumstance  that  the  heirs  of  a  particular  person  who  if 
living  and  ascertained  are,  in  terms,  the  object  of  the  limitation. 

Nor  will  the  quality  of  ihe  estate  limited  to  the  heirs  be  deter- 
mined by  the  quality  of  the  estate  limited  to  the  ancestors :  there- 
fore, though  the  limitation  be  to  the  heirs,  as  tenants  in  common, 
it  does  not  follow  that  the  estate  of  freehold  shall  partake  of  that 
quality. (A)  So  the  ancestors  may  takeiAe  freehold  as  joint'te-- 
nantSy  and  the  inheritance  as  tenants  in  common.  Thus,  a  gift  to 
two,  (who  may  not  lawfully  intermarry)  for  their  lives,  with  re- 
mainder to  the  heirs  of  their  bodies,  will  be  a  joint  freehold  in 
them,  with  several  inheritances. (?) 

It  IS  too  much,  however,  to  concede  the  position  inferred  from 
Brooke^  that  the  heir  shall  be  in  as  heir,  if  by  any  possibility  his 
father  might  have  had  the  possession :  if  by  this  position  it  is  to  be 
understood,  that  the  limitation  to  the  heirs  would  giye  a  vested 
interest,  in  every  case  in  which  the  ancestor  becomes  entitled  un- 
der that  limitation. 

That  position  ought  to  be  confined  to  the  manner  in 
[*330]  which  the  heir  is  to  claim,  without  ^any  regard  to  the  qua- 
lity of  the  ancestor's  interest ;  and  now  since  it  is  settled 
that  the  ancestor  will  be  entitled  to  the  benefit  to  be  derived  under 
the  limitation  to  his  heirs,  though  it  be  impossible  for  that  limita- 
tion to  give  a  vested  interest  in  his  lifetimey  the  position  can- 
pot  be  cited  for  any  useful  purpose. 

So  far  from  being  law,  to  prove  that  the  limitation  to  the  heirs 
cannot  give  a  contingent  interest,  in  those  instances  in  which  the 
ancestor  is  to  be  entitled  under  that  limitation,  the  contrary  posi- 
tion is  clearly  established. 

Grant,  that  either  from  the  uncertainty  of  a  person,  whose  heirs 
are  within  the  terms  of  the  limitation ;  or  of  the  event  on  which 
this  limitation  is  to  have  effect ;  or  from  the  consideration  that  the 
remainder  to  his  heirs  is,  in  point  of  intention,  and  by  reason  of 
words  which  refer  to  some  event,  as  the  marriage  of  C,  or  of  him- 
self; making  it  necessary,  in  order  to  the  commencement  in  pos- 
session of  the  remainder  passing  under  the  limitation  to  the  heirs, 
that  som0  act  should  be  done,  or  some  evept  take  place,  the  limi- 
tation to  the  heirs  may  give  a  contingent  interest. 

On  the  other  hand,  notwithstanding  the  ancestor's  estate  of  free- 
hold may  determine  in  his  lifetime,  and  consequently  before  any 
person  can  answer  the  description  of  his  heirs ;  as  to  w^  during 
l>er  widowhood,  remainder  after  her  decease  to  her  heirs ;  or  to 
husband  and  wife  for  their  joint  liyes,  and  after  the  death 
[*33X]  of  either  *of  them,  to  the  heirs  of  the  body  of  the  wife  by 
the  husband  to  be  begotten-;  the  interest  to  be  imported 
by  the  limitation  to  the  heirs,  taill  not  be  contingent,  merely  for 
that  reason. 

(Ji)  Rogefa  T.  DownCf  9  Mod.  292.  (i)  1  Inst.  182^». 
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The  instance  last  adduced,  is  taken  from  the  case  of  Merrel9inA 
JRufnsey.{k)  In  that  case  it  was  argued,  that  the  remainder,  de- 
pending on  the  estate  to  the  husband  and  wife  for  their  joint  lives, 
was  Jimited  to  the  heirs  of  one  of  them^  so  that  it  might  be  frus- 
trated in  case  the  wife  should  survive,  it  was  contingent ;  because^ 
by  the  death  of  the  husband,  the  estate  for  life  would  determine^ 
aod  the  heirs  of  the  body  of  the  wife  by  the  husband  could  not 
take,  because  nemo  est  haeres  viventis. 

It  is  observable,  that  this  argument  proceeded  on  the  assumption 
that  the  limitation  to  the  heir^,  (not  from  the  terms  in  which  it 
was  introduced,  for  they  provided  for  the  death  of  the  husband  in 
the  lifetime  of  the  wife,  by  limiting  the  remainder,  to  commence 
on  the  death  either  of  the  husband  or  wife,  but  from  the  objects  of 
the  limitation,  considered  as  uncertain  persons)  gave  an  interest 
which  could  not  take  effect  in  possession,  till  the  decease  of  the 
wife;  and  that  it  must  be  contingent,  because  the  particular  estate 
might  determine  before  that  event ;  but  by  the  Court,  clearly,  and 
with  some  displeasure  at  the  argument,  the  words,  heirs^  &c.  are 
not  words  of  purchase,  but  of  limitation  to  the  wife ;  and 
the  estate  vests  in  her  presently ,  and  is  not  in  ^contingency  ;  [^332] 
as  if  an  estate  be  limited  to  a  woman  durante  viduitatt^  re- 
tnainder  to  het  heirs,  or  the  heirs  of  her  bodjr,  this  is  a  fee-simple 
or  fee-lail,  executed  in  her  presently  ;  and  though  she  afterwards 
marries,  yet  that  shall  not  destroy  the  estate  that  was  vested  and 
well  settled  in  her  before;  and  here  the  remainder  closes  with  th4 
particular  estate  to  all  purposes,  bub^  dividing  the  joint-tenancy,  and 
is  no  more  than  an  estate  to  the  husband  and  wife,  and  the  heirs 
of  the  body  of  the  wife. 

From  the  opinion  delivered  in  this  case^  it  is  a  fair  infereiicey 
that  the  limitation  to  the  heirs  will  give  a  vested  interest,  in  aU 
those  cases  in  which  It  would  give  an  interest  of  this  dort,  if  limit- 
ed to  the  ancestor  and  his  heirs.  The  spirit  of  the  rule,  and  the 
decisions  thereon,  lead  to  this  conclusion ;  and  this  was  the  opinion 
which  Sir  William  Grant  expressed  in  the  case  of  Curtis  v.  Price  ; 
and  that  case  seems  to  have  settled  this  point. 

There  are  passages  in  Feame  (/)  which  seem  to  favor  a  contratry 
opinion.  That  opinion,  however,  respectable  as  it  is,  and  fully  as 
it  might  have  been  considered  by  the  learned  writer,  cannot  be  op- 
posed to  the  express  determination  in  Merrel  and  Bumsey  ;  and/ 
in  short,  Mr.  Feame  does  not  advance  it  clearly  as  a  position,  that 
the  interest  is  contingent.  AU  he  seems  anxious  to  establish  h^ 
that  the  limitation  to  the  heirs,  connected  with  an  estate 
of  freehold  ^'in  ihe'it  ancestor,  must  at  least  give  a  contvn-  [*333] 
gent  remainder  to  the  ancestor,  and  that  the  heirs  cannot 
be  purchasers,  though  it  is  possible  the  limitation  to  them  majr 
Hot,  or  even  though  it  be  impossible  it  ever  should|  give  a  vested 

ik)  4  Bac.  Abr.  303.  (0  Pa^e  33.  38^  3^. 
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interest  to  the  ancestor.  And  it  is  to  be  added,  that  Mr.  Feame  (m) 
has  in  so  many  words  observed,  the  better  condusion  seems  to  be, 
that  the  possibility  of  the  freehold  determining  in  the  life  of  the 
ancestor,  does  not  keep  the  subsequent  limitation  to  his  heirs  from 
attaching  in  himself  as  a  vested  inUresL  Thispassage  then  removes 
all  doubt  of  his  opinion. 

The  distinction,  maturely  considered,  seems  to  be,  that  a  re» 
mainder  to  the  heirs,  or  heirs  of  the  body,  of  a  person  who  takes  a 
preceding  estate  of  freehold,  never  will  be  contingent,  on  account 
of  any  event  arising  from  the  particular  estate  ;  taking  such  deter- 
mination  singly  :  but  the  gift  to  the  heirs  may  be  contingent,  be- 
cause, 

1st,  It  is  limited  by  words  of  contingency, 
ddly.  Because  it  is  limited  to  the  heirs,  &c.  of  an  uncertain  or 
unascertained  person  ;  as  the  survivor  of  several  persons. 
Sdly,  Because  the  remainder  is  limited  to  commence  in  express 
terms,  at  a  period  which,  in  intention  as  well  as  by  the 
terms,  provides  that  some  other  event  than  that  which  is 
to  determine  the  particular  estate,  must  arise  before  the 
[*334]     *gift  to  the  heirs  should  confer  the  right  to  the  posses- 
sion. 
The  last  instance  may  be  exemplified  by  a  gift  to  t^for  life,  and 
from  and  after  the  deaths  of  .^  and  B^  to  the  heirs  of  the  body  of 
•S,     It  would  be  inconsistent  with  all  the  rules  which  govern  re- 
mainders, or  the  construction  of  deeds  or  wills,  that  the  owner  of 
•^s  estate  should,  by  reason  of  the  gifl  to  the  heirs,  continue  the 
possession  after  the  death  of  t/f,  notwithstanding  £  should  be  living 
at  the  death  of  ^. 

When  an  estate  of  freehold  is  limited  to  an  individual,  and  there 
is  afterwards  a  limitation  to  the  heirs,  or  heirs  of  the  body,  of  that 
person  and  of  another,  by  the  same  clause  and  by  copulative  words ; 
(n)  thus,  to  A  for  life,  remainder  to  the  heirs,  or  heirs  of  the  body, 
of  A  and  B,{o)  and  these  persons  are  not  husband  and  wife,  nor 
Tnay  lawfully  intermarry,  the  limitation  to  the  heirs  will  be  con- 
strued, as  to  one  moiety,  to  give  the  inheritance  to  the  ancestor 
who  has  the  freehold  ;  and,  as  to  the  other  moiety,  to  give  a  con- 
tingent remainder  to  the  heirs  of  the  person  who  has  not  any  estate 
of  freehold.  But  when  the  several  persons,  in  the  case  of  a  limi- 
tation to  the  right  heirs^  are  husband  and  wife ;  or  in  the  case  of  a 
limitation  to  their  heirs  of  their  bodies,(/;)  are  married^ 
[•335]  or  may  lawfully  *internuirry  :(q)  in  the  former  case,  the 
limitation  to  the  heirs  will  give  the  interest  which  it  im- 
ports (o  their  heirs,  being  the  issue  of  their  bodies,  originally  in 

Si)  Ptge  S7.  (n)  8  LeoD.  4 ;  3  Rep.  8.  («)  9  Roll.  Abr.  417.  pi.  «. 

y  rr^gworfOfi  ex  dem.  Hobiwon  ▼.  Whwrrtyy  3  Wib.  125;  2  fil.  Rep.  72&i  Dyer, 
99;  Fettrne,  461. 

(9)  Rot  V.  (^uartley,  Fearne,  44.  47.  86 ;  1  Term  Rep.  K.  6.  630 ;  Denn  ▼.  GiUoity 
2  Term  Rep.43at;  9  R.  Ab.  417.  U.  pi.  1,  2;  Djr.  64;  1  LeoB.  102;  Lane  and  P<m- 
nel,  1  Roll.  Rep.  238.  317. 488. 
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ftt;  and,  in  the  latter  ease,  qudcungue  via  data,  the  heirs  will  be 
i*¥BCHAS£Rs  OF  AN  ESTATS-TAiL,  without  any  right  in  either  of 
their  ancestors,  arising  from  the  gift  to  their  heirs. 

On  the  case  of  Boe  and  Quariley^  cited  in  the  notes,  it  is  to  be 
observed,  that  neither  of  the  ancestors  took  any  preceding  estate 
of  freehold. 

Assuming  that  this  circumstance  does,  notwithstanding  the  re- 
port in  3  Leon.  4.  which  is  to  the  contrary,  make  no  difference  in 
the  law  on  a  limitation  in  these  terms,  so  as  only  one  of  the  parties, 
either  the  husband  or  wife,  take  an  estate  of  freehold  ;  the  case  of 
£ae  T.  Quartley  is  introduced  as  an  authority  to  warrant  the  posi- 
tion as  stated  ;  and  it  is  with  satisfaction  that  the  name  and  posi- 
tions of  Mr.  Fearne  can  be  vouched  in  support  of  the  same  con- 
elusion,  (r) 

When  the  husband  and  wife,  or  a  man  and  woman  who  may 
lawfully  intermarry,  have  an  estate  of  freehold  to  themselvesyom/- 
/y,  the  limitation  to  their  right  heirs  will,  under  these 
eireumstances,  give  them  the  inheritance  *jointly.(^)  In  [*S36] 
the  eases  cited  as  in  point,  to  warrant  the  position  so  far  as 
it  relates  to  the  heirs  of  the  bodies  of  two  persons  who  are  husband 
and  Wife,  one  of  them  had  an  estate  of  freehold,  and  in  regard  to 
a  limitation  to  the  heirs  of  the  bodies  of  the  two  persons,  one  of 
wiiom  only  takes  a  preceding  estate  of  freehold,  it  does  not  make 
any  difference  whether  these  persons  are  husband  and  wife  or  not, 
so  as  they  may  lawfully  intermarry.(/)  When  both  these  persona 
take  an  estate  of  freehold,  either  together  or  successively,  that  estate 
will  entitle  them  jointly  to  the  benefit  of  a  limitation  to  their 
heirs,  or  to  their  heirs  of  their  bodie8.(fi) 

In  another  case,  •A  and  a  wom^n  *had  an  estate  for  their  lives, 
with  a  remainder  to  the  heirs  of  the  bodies  of  the  woman  and  B 
who  was  her  husband  ;  and  it  was  determined  that  the  heirs  should 
take  by  purchase.  (^) 

In  those  cases  in  which  a  grant  or  limitation  is  made  to  tw^ 
jointly,  and  the  heirs  of  one  of  them,(y)  the  limitation  to  the  heirs 
will  give  the  entirety  as  an  interest  to  their  ancestor,  either 
by  *way  of  immediate  estate,  so  as  to  be  connected  with,  [*337J 
and  form  part  of,  the  estate  of  freehold,  suhject  to  the  inr 
Uresi  of  the  Jomt-tenanty  or  by  way  of  remainder,  according  to 
the  form  of  the  gift,  and  the  circumstance  that  it  does  or  does  not 
eonneet  the  limitation  to  the  heirs,  with  the  limitation  to  the  an*« 
eestor ;  as  to  two  jointly  y  and  the  heirs  or  heirs,  &c.  of  one  of  them ; 
or  makes  a  distinction  between  the  several  limitations,  and  the 

<r)  P«^  460.  (n)  2  Bl.  R«p.  1211 ;  Com.  Dig[.  EsUtts,  K.  1. 

(0  2  Ron.  Abr.  p.  417.  H.  pi.  1, 2 }  Dyer,  90.  64;  1  Leon.  102. 

(tf)  GosMge  and  Taylor,  Sty.  Rep.  325 ;  Rokiiuon  ▼.  IVharrey,  B  Wilt.  125.  144 ; 
2  Bl.  Rep.  728;  Stepheiu  ▼.  Breiridgt^  1  Iav.  36 ;  Raym.  36;  Lmm  v.  Fonnd^  1  Roll. 
Rep.  238.  317.  43& 

(x)  Lant  ▼.  Panntly  1  Roll.  Rep.  238.  317.  438. 

{yS  Fearne,  41 ;  WiicoVt  case,  3  Rep.  61 ;  Winthtdtr't  case,  3  Rep.  1 ;  Fravklyn 
▼.  CUiherOf  Salk.  568 ;  Owen  ▼.  Morgan,  3  Rep.  6 ;  1  Inst.  184  b. 
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times  at  which  they  are  to  confer  a  right  to  the  possession  ;  as  t6, 
two  jointly,  and /row  and  after  their  decease  to  the  heirs  of  one  qf 
them,{z) 

This  seems  to  be  the  law  on  the  subject ;  yet  the  point,  that  the 
limitation  to  the  heirs  will  eive  a  remainder ^  when  that  limitation 
is  distinct  from  the  limitation  to  the  ancestor  and  the  other  per- 
son jointly y  is  not  sufficiently  clear,  from  the  4etermined  cases^ 
to  be  relied  on  as  definitively  settled.         ^^  "' 

In  Owen^s  (a)  case,  the  husband  and^^^Jiiffe  wefe  seised,  under 
limitations  to  them  and  the  heirs  ofji^oody  of  the  husband,  and 
the  husband  alone  suffered  a^^^inon  recovery  in  which  he  was 
tenant,  and  vouched  the  oafhrnon  vouchee ;  it  was  held,  that  the 
recovery  did  not  B^'fhe  issue  or  remainder-men:  and  in  the 
Marquis  of  WincJiester^s  case,(d)  limitations  were  made 
[*338]  to  a  man,  and  a  woman  not  *his  wife,  and  the  heirs  of  the 
body  of  the  man^  and  he  suffered  a  recovery  with  single 
voucher  of  the  entirety  ;  and  it  was  held  to  be  good  for  one  moiety, 
against  the  issue  and  remainder-men.  Each  of  these  cases  was 
determined  on  the  ground  that  the  man  had  not,  in  the  case  of 
Owen^  an  estate-tail  in  possession  in  any  part  of  the  lands  ;  and  in 
the  case  of  the  Marquis  of  Winchester^  that  he  had  an  estate-tail  in 
possession  of  one  moiety  only  ;  and  yet  in  the  case  of  King  and 
Edwards  (c)  it  was  held,  that  the  estate-tail  was  so  far  executed  in 
possession,  that  2.  feoffment  by  the  husband  and  wife  created  a  dis^ 
continuance  of  the  entirety. 

It  is  advanced  too  by  Mr.  Wooddesofn^{i)  in  a  note  to  his  Yine- 
rian  Lectures,  that  ^^\i  the  particular  estate  be  to  A  and  B^  Jointly 
for  their  lives,  remainder  to  the  heirs  of  the  body  of  J5,  this  will 
be  an  estate-tail  in  By  exscuted  in  J5,  so  as  to  make  the  inheri- 
tance not  gran  table  distinct  from  the  particular  estate  oi  freeholdj 
by  way  of  remainder^  but  on  the  other  hand,  not  to  serve  the 
jointure,  or  entitle  the  wife  of  Bio  dower."  1st  Fearne,  41,  42. 
4th  edit,  is  cited  for  these  positions ;  and  it  must  be  acknowledged, 
that  such  conclusion  is  drawn  by  that  very  able  writer,  from  seve- 
ral instances  of  limitations  which  he  has  introduced,  and  on  which 
he  has  observed.  Ifis  also  true,  that  in  one  of  these  instances  the 
limitations  were  to  A  and  B  for  their  lives,  and  after  their 
[*3d9]  ^deaths  to  the  heirs  of  B^  as  stated  by  Mr.  Wooddesotu 
The  other  instances  are,  1st,  a  limitation  to  husband  and 
wife,  and  the  heirs  of  the  body  of  the  husband  :  2dly,  a  limitation 
to  two  men,  and  the  heirs  of  their  two  bodies ,  or  to  the  heirs  of  the 
body  of  one  of  them :  and  in  both  these  instances,  the  several  limi-^ 
tations  were  made  by  one  connected  clause.  Whether  it  was  to 
these  instances  alone,  that  Mr.  JPeame  intended  to  confitie  the  ob- 
servation, that  the  interest  imported  by  the  limitation  to  the  HEiBSy 

(ff)  Lift.  $  678 ;  Perk.  $  88.  337. 

(a)  8  Rep.  6  ;  Moor,  210. 

(b)  3  Rep.  1 ;  1  Vol.  Conrey.  p.  31.  61.  86.  96.  126. 

(0  Cro.  Car.  320.  (rf)  2  Vol.  206 
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mns  not  grantable  away  from,  or  toUhaut  the  freehold,  hy  tjoay  of 
remainder,  is  not  clear. 

In  the  paragraph  inrmecliately  preceding  the  passage  (e)  which 
is  selected,  that  gentleman  advances  these  positions ;  <^  When  there 
is  ^  joint  limitation  of  the  freehold  to  several,  followed  up  by  a 
joint  limitation  of  the  inheritance  in  fee-simple  to  them ;  as  an 
estate  to  Ji  and  B  for  their  lives,  or  in  tail,  and  afterwards  to  their 
heirs,  so  that  both  limitations  are  of  the  same  quality,  that  is,  both 
joint,  it  seems  the  fee  vests  in  them  jointly  ;  and  so  if  the  limita- 
tion of  the  freehold  be  to  the  baron  and  feme  jointly,  remainder  to 
the  heirs  of  their  bodies,  it  is  an  estate- tail  executed  in  them,  as 
they  are  capable  of  issue,  to  whom  sucli  joint  inheritance  can  de- 
scend. But  if  the  limitation  of  the  freehold  be  not  to  them  joint- 
ly, but  successively  ;  as  to  one  for  life,  remainder  to  the 
*other  for  life,  remainder  to  the  heirs  of  their  bodies  ;  [*340] 
there  it  seems  the  ultimate  limitation  is  not  executed  in  pos- 
session, but  gives  them  a  remainder  in  tail." 

The  distinction,  then,  perhaps,  turns  on  the  point  that  the  an- 
cestor has  several  and  distinct  estates,  as  in  Clithero  and  Franklyn, 
or  one  entire  estate ;  making  the  difference  to  be,  that  when  the 
ancestor  have  a  joint  estate,  the  limitation  to  the  heirs,  even  of  one 
of  them,  will  connect  and  unite  with  the  estate  of  that  person; 
forming  one  entire  inseparable  interest ;  and  that  when  the  estates 
to  the  tenants  for  life  are  several  and  distinct,  to  take  place  succes- 
sively, the  limitation  to  the  heirs  of  one,  or  both  of  them,  will 
give  a  distinct  interest  by  way  of  remainder. 

Without  attempting  to  solve  this  point,  since  no  certain  conclu- 
sion can  be  drawn,  it  may  be  argued,  and,  it  should  seem,  relied 
on,  that  when  several  limitations  give  several  and  distinct  estates, 
the  remote  estates  depending  on  preceding  estates,  must  be  re- 
mainders; and  being  distinct  estates,  and  assuming  this  descrip- 
tion, there  cannot  be  any  objection  to  the  transfer  of  such  interests, 
separately  from  the  estate  of  freehold,  as  remainders;  and  since 
the  estate  has  the  name,  and  all  the  qualities  of  a  remainder,  and, 
(which  is  the  essential  point  and  distinguishing  circumstance)  is 
distinct  from  the  estate  of  freehold,  what  reason  can  be  urged 
against  its  conferring  the  same  privileges  as  are  annexed 
to  other  estates  of  the  same  *denomination  ? — It  follows,  [*341] 
that  the  interest  passing  by  the  limitation  to  the  heirs,  is 
improperly  called  a  remainder,  or  it  has  all  the  qualities  common 
to  estates  comprehended  under,  and  embraced  by  that  term  of  de- 
finition. 

And  there  are  many  instances  in  which  limitations  by  an  undi- 
vided clause,  may  operate  to  give  distinct  estates  ;  as  to  a  man  and 
the  heirs  of  the  body  of  his  father  ;{f)  to  a  man  for  life,  and 
twenty-one  years  after  his  death.(^) 

(e)  Pag^  40. 

(/)  I  Intt.  27  a ;  3  Convey.  78. 

(g)  Mordant  v.  Watttf  Brownl.  19 ;  3  Convey.  80. 
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When  the  freehold  is  limited  to  two,  as  tenanU  in  c&mmonf  aoA 
there  is  a  limitation  to  the  heirs  of  one  of  them,  it  is  difficult  to 
DcciPE,  whether  the  estate  limited  to  the  heirs  will,  is  to  ohb 
AfoifiT7)  oiYB  AN  iKTEBBST  to  the  aocostor ;  and,  as  to  the  othor 
moiety  I  give  an  interest  to  the  heirs,  by  way  of  conting^t  reraaii^* 
der ;  or,  as  to  both  moieties,  a  contingent  remainder  to  the  heira. 

It  seems  most  probabte,  indeed  pretty  clear,  that  the  inheritafne 
will  be  in  continoenct  as  to  one  moiett  ;  and,  as  to  the  other 
moiety,  be  vested  in  iniereai.  But  if  a  Irmttaiion  be  to  two^  as  f e* 
nants  in  common,  with  a  distinct  limitation  to  their  heirs  of  their 
bodies f  perhaps  it  will  again  be  necessary  to  recur  to  the  distinction 
arising  bom  the  condition  of  the  parties,  that  they  are  married,  OfT 
may  or  may  not  lawfully  intermarry.  For  it  seOna  consonaiit 
to  the  spirit  of  the  law,  discoverable  from  deeiaiofis  in 
[^343]  *other  cases,  that  in  those  instances  in  which  the  persons 
may  not  lawfully  intermarry ,  the  limitation  to  their  heirs 
should  give  them  the  inheritance  as  tenants  in  common;  and  thai 
this  limitation  should  give  them  the  inheritanee/om/^^  in  those 
instances  in  which  they  are  married  ob  may  lawfully  iBtermarry. 

When  the  freehold  is  limited  to ,  several  persons  jointly j  and 
there  is  also  a  limitation  to  the  heirsof  the^urvtvor  of  them,(A)  or 
to  such  one  of  them  as  shall  first  die,(i)  (so  as  to  leave  the  certainij^ 
of  the  person  whose  heirs  are  to  be  entitled  under  the  limitatioo, 
to  depend  on  the  lapse  of  time,  or  the  rise  of  an  evenly)  and  thoiigfa 
the  estate  to  the  ancestor  must  cease,  as  in  the  cited* instance  of  a 
limitation  to  ttoo  for  their  Joint  lives,  remainder  to  the  Amv  of  the 
body  of  him  who  shall  first  die,  before  the  objects  of  the  limitation 
to  the  heirsy  (taking  that  word  to  refer  to  the  legal  successors,)  can 
be  ascertained  ;  or  the  limitation  to  the  heirs  is  to  give  an  estate 
upon  a  contingency ;  still  that  limitation  will  give  to  the  ancestor 
the  interest  which  it  imports  to  convey.  This  interest,  it  is  irue^ 
will,  under  these  or  similar  circumstances,  be  eontingeitt.  The 
rule,  however,  attaches  on  the  several  limitations,  and  the  anceator 
will  have  the  interest,  and  the  same  will  be  transmissible 
[*343]  from  him  to  his  hBihs,  *and  be  liable  to  be  destroyed  by 
his  act ;  and  the  heirs  cannot  claim  to  be  entitled  other* 
wise  than  by  descent  fbom  him. 

In  those  cases  in  which  the  freehold  is  limited  to  ttvo  joidttly, 
and  there  is  also  a  limitation  to  their  heirs ^  the  limitation  to  the 
heirs  will  give  the  inheritance  to  the  ancestors^  jointly.{k)  Thia 
is  equally  true  in  application  to  limitations  to  heirs  generally  and 
to  heirs  special, (/)  unless  the  observation,  in  reference  to  heirs  spe- 
cial, be  applied  to  limitations  to  two  or  more  persons,  who,  either 
in  regard  to  sex,  or  from  consanguinity  or  a£Bnity,  may  not  lawfyl*^ 
ly  intermarry,  and  the  heirs  of  their  bodies  \  for,  with  this  qualifi- 

{h)  Feame,  39 ;  Highway/  v.  Banner  and  otbcri,  1  Brown's  Ch.  Cas.  684. 

(t)  Fearne,  33;  1  Inst.  378  b.  tuprOf  p.  332. 

(k)  Fearne,  40;  1  Init.  183  b.  184. 

(/)  Roe  r.  JH^rop,  2  Black.  Rep.  1228 ;  Dtnn  v.  GiUoit,  2  Term  Rep.  431 ;  Feame ,  46. 
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tttion,  tbe  feTeral  aocestors,  though  they  have  the  estate  of  freer 
hMjoinJtlgj  will  havt  several  and  disiinct  inheriiances,(rn) 

In  Ghssage  V.  Taybrjin)  Sir  Jt.  Franks  on  the  marriage  of  hia 
too,  levied  a  fine,  aad  declai»d  the  use  to  himself,  duriag  ib^  joint 
lives  of  himself  and  his  son,  Leventhorp  Frank  ;  and  after  tte  4e>- 
ceasB  of  either  of  them,  to  the  use  of  Susan  Coteltf  for  her  life ; 
apd  alter  her  decease,  to  the  use  of  the  issue  pale  of  tbe  said  Susan 
and  Leventhorp^  and  the  heirs  of  their  bodies;  and  in  default  o^ 
such  ia$ue,  to  the  use  q/*  the  heirs  to  be  begotten  ov  the  bodff  qf 
SueagL,  *^  the  said  Leventhorp^  remainder  to  the  right  [*3ei4j 
heirs  of  Sir  Sichard  Frank.  The  mftrtiage  took  effect, 
and  Susan  died,  leaving  five  daughters,  but  no  son.  Sir  Bichard . 
died,  leaving  Leventhorp  his  son  and  heir.  The  questioa  was, 
what  estate  Leventhorp  took  ?  and  the  Court  resolved,  First,  That 
if  he  had  been  joint-tenant  with  the  wife  for  life,  this  had  been  $m 
eitate-tail  in  lioth,  as  the  word  f^  heirs,^^  is  not  applied  to  any 
body  particularly  :{nn)  Secondly,  That  neither  the  husband  nor 
wife  had  an  estate-tail;  not  the  husband,  because  he  had  no  prior 
estate  Jbr  life;  not  the  wife,  because,  though  she  took  an  estate  for 
Hie,  yet  the  heirs  are  not  applied  to  her  foody  :  and,  Thirdly,  That 
it  was  a  contingent  remainder  to  the  heirs  of  both  their  bodies. (9) 

When  the  ancestors  have  several,  successive,  and  distinct  e$- 
tates  Cor  their  lives,  and  the  heirs  who  are  to  take  under  the  3e<- 
condary  limitation,  are  to  be  of  their  bodies,  tlie  limitation  to  tbets^ 
heirs  will  give  an  estate  of  inheritance  to  the  ancestors,  jointly  or 
sererally,  according  to  the  circumstances,  that  these  persons  are 
or  are  not  husband  and  wife,  or,  being  not  already  married  to  each 
other,  may  or  may  not  lawfully  intermarry. (/}) 

Thus,  husband  and  wife,  or  persons  who  may  lawfully  intermar- 
ry, wii/  take  the  inheritance  jointly  ;  and  persons  who  are 
not  already  ^married,  and  may  not  lawfully  Intermarry,   [*345] 
will  have  the  inheritance  severally  and  distinctly. 

If  the  ancestors  be  husband  and  wife,(7)  ^^  limitation  to  their 
heirs  will  give  an  interest  by  entireties. 

If  the  ancestors  stand  in  a  relation  so  that  they  may  not  lawfully 
intermarry,  each  ancestor  will  have  a  several  and  distinct  estate  of 
inheritance,  unless  they  are  husband  and  wife  defacto^  though  not 
de  jure;  and,  being  husband  and  wife  in  this  manner,  they  will  it 
is  submitted,  have  the  inheritance  by  entireties;  at  least,  unless 
and  until  the  marriage  between  them  shall  be  dissolved  by  divorce; 
and,  after  such  dissolution  of  the  marriage,  they  will  become  joint- 
tenants,  if  they  may  lawfully  intermarry  ;  but  if  they  may  not  law- 
fully intermarry,  then  they  will  have  the  freehold  jointly.  But 
whether  they  will  be  mere  tenants  for  life,  or  have  several  inheri- 
tances, is  a  point  for  consideration. 

To  determine  on  the  effect  of  a  limitation  to  more  than  two  per- 

(m)  FMme,  40 ;  1  In^t.  182,  184.  (n)  Style's  Rep.  325. 

(Mil)  Litt.  §  28.        (0)  6pe  2  T.  K.  435.  (/>)  6«pra,  »43.  (7)  Fearne,  41. 

22 


345  ON   THE  RUL£   IN   SHELLET^S   CASE. 

SODS,  of  whom  two  or  more  may  iDtermany,  or  are  actually  mar« 
ried^  for  their  liFes,  with  a  remainder  to  their  heirs  of  their  bodieiTi 
is  a  task  of  too  great  difficulty  to  be  encountered. 

On  this  subject,  some  conjectures  will  be  offered  in  the  chapter 
on  Estates-Tail. 

As  often  as  the  limitation  naming  the  heirs  is  descriptive  of  the 
heirs  of  more  persons  than  take  estates  of  freehold,  then  the 
[*346]  observations  ^already  made  on  limitations  of  the  freehold 
to  one,  and  to  the  heirs  or  heirs  of  the  body  of  that  person, 
and  of  one  or  more  persons  in  addition  to  him,  will  apply :  and  the 
ease  of  Oossage  v.  Taylor  {qq)  will  lead  to  the  interpretation  of  the 
effect  of  the  gift  to  the  heirs. 

When  the  limitations  to  the  ancestor  and  the  heirs  are  immediate, 
or  eventually  become  so,  by  the  determination  or  failure  of  inters 
mediate  estates,  the  several  interests  imported  by  these  limitations 
*will  consolidate^  and,  by  merger,  become  one  entire  estate,  giving 
one  undivided  time  of  continuance. 

When  other  estates  are  limited  intermediately,  the  limitation  to 
the  heirs  will,  during  the  existence  of  these  estates,  give  to  the  an- 
eestbr  an  estate  in  remainder,  to  take  effect  in  possession,  accord- 
ing to  the  order  in  which  it  is  limited  ;  but  in  subordination  to,  and 
after  the  determination  of,  the  intermediate  estates  by  which  it  is 
preceded,  excepting  those  instances  only  which  are  the  same  in 
principle  or  in  circumstance,  as  the  case  of  Lewis  Sowles.{r) 

In  that  case,  all  the  remainders  limited  mediately  between  seve- 
ral gifts,  one  to  a  man  and  his  wife  for  their  lives,  and  the  other 
to  their  heirs  of  their  bodies,  were  contingent ;  and  it  was  held,  that 
an  estate-tail,  executed  in  the  husband  and  wife,  and  entitled  them 
to  be  deemed  tenants  of  an  estate-tail  in  possession ;  but 
[*347]  sub  modOf  so  that  on  the  vesting  of  *the  contingent  remain- 
ders, the  husband  and  wife  should  be  tenants  for  their  lives, 
with  a  remainder  in  tail. 

In  those  instances  in  which  there  are  superadded  uwrds  of  limi- 
tation, taking  notice  of  the  heirs  of  the  heirs^  the  influence  of  the 
words  descriptive  of  the  immediate  heirs  of  the  ancestor,  must  de- 
pend on  the  collective  interpretation  of  the  instrument.  (^)  ' 

Some  observations  will  now  be  offered,  in  explanation  of  tl)is 
point. 

The  general  rule  is,  that  although  in  deeds  and  wills,  words  of 
limitation  are  added  to  the  gift  to  the  heirs,  yet  if  the  additionai. 
WORDS  AR£  OF  THE  SAME  IMPORT,  or  rather  not  at  variance,  with 
the  former  words  of  limitation,  and  are  virtually  included  in  and 
expressed  by  these  words ;  the  words  of  limitation,  as  used  in  the 
first  instance,  will,  notwithstanding  the  words  of  superadded  limi- 
tation, enlarge  the  estate  of  the  ancestor,  and  will  vest  in  him  the 
interest  imported  by  the  limitation  to  bis  heirs. 

ifq)  P.  343.  {r)  11  Rep.  90.  {»)  7  T.  Rep.  633. 
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Tbas,  in  Skelley^s  ca0e,(O  (the  identical  case  from  which  the 
rule  takes  its  denominationi)  a  fine  was  levied  by  a  man  to  the  use 
of  himself  ybr  life^  remainder  to  the  use  of  the  heirs  male  of  his 
body  lawfully  begotten,  and  the  heirs  males  of  the  body 
of  such  heirs  males  ^lawfully  begotten ;  and  yet  he  had  an  [*348] 
estate^tail. 

Also,  in  Goodright  v,  Pullin^{u)  a  devise  was  to  N^  for  his  l\fe, 
remainder  to  the  heirs  males  of  the  body  of  the  said  A^  lawfully  to 
be  begotten,  and  his  heirs  for  ever ;  with  a  limitation  over,  if  the 
eaid  ^should  happen  to  die  without  such  heir  male;  and  he  took 
an  estate-tail. 

Also,  in  JiUpass  v.  WatkinSf{x)  arising  on  a  marriage  settle- 
ment, the  uses  were  declared  in  favor  of  the  intended  husband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  heirs  of 
thb  body  of  the  said  intended  wife,  by  the  said  intended  husband 
lawfully  begotten,  and  their  heirs  and  assigns  for  ever ;  and  for  de- 
fault of  such  issue,  to  the  right  heirs  of  the  said  intended  husband ; 
yet  the  wife  was  tenant  in  special  tail. 

Also,  in  Morris  v.  fFard,  generally  cited  by  the  name  of  Mor- 
ris  V.  Legayj{y)  the  devise  was  to  the  testator's  daughter,  for  her 
natural  life,  and  then  the  testator  proceeded  in  these  words :  ^^  Item, 
I  bequeath  to  the  heirs  of  the  body  of  my  said  daughter,  begotten, 
or  to  be  begotten,  and  to  his  or  her  heirs  for  ever,  after  my  daugh- 
ter's death,  all  jny  before-mentioned  plantation,  &c. ;  but,  for  want 
of  such  heirs  bf  the  body  of  my  daughter,  I  give,"  Ac. :  and  it 
was  decided  that  the  daughter  was  tenant  in  tail. 

*ADd  in  all  these,  and  in  many  similar  instances,  it  was  [*349] 
held,  that  the  superadded  words  of  limitation,  being  of  the 
same  import  and  extent  as  those  first  introduced,  and  not  incon- 
sistent with  the  nature  of  the  descent,  to  be  pursued  in  conformity 
with  the  provision  they  made  for  the  heirs,  the  word  heirs^  in  the 
superadded  clause  of  limitation,  should  be  a  wohd  of  limitation, 
and  not  of  purchase. 

On  the  other  hand,  when  the  words  engrafted  on  the  limitation 
to  the  heirSf  describe,  in  point  of  general  intention,  an  order  qf 
successiony  totally  different  from  that  which  must  take  place 
under  the  limitation  to  the  heirs  as  originally  named,  and  will 
not  admit  of  the  construciion,  that  by  the  he^s  secondly  named 
are  meant  the  heirs  in  succession  of  the  heirs  first  named,  as  the 
Mrs  of  the  ancestor  ;  the  words  heirs,  SfC,  in  the  first  branch  of 
the  limitation,  will  be  words  of  purchase.  This  exception  is  in- 
stanced by  a  gift  to  a  man  foe  life,  remainder  to  his  heirs  and  the 
heirs  females  of  their  bodies  :{z)  also,  by  a  devise  to  Ji  for  life, 
remainder  to  his  next  heir  male,  and  the  h^rs  male  of  the  body  qf 
such  next  heir  male  :{a)  also  by  a  devise  to  A,  and  the  heirs  of  her 

(0  Suata;  and  fee  Gulliver  aod  JtMy,  1  Black.  Rep.  607 ;  1  Burr.  1928. 

(tt)  2  Lord  Rajm.  1437 ;  Str.  729.  (z)  8  T.  Rep.  616. 

(y)  2  Burr.  1102. 

(m)  I  Rep.  9S ;  Per  ^iiderwn,  in  SheUeif*i  cate. 

(a)  jtrcker'i  cafe,  1  Rep.  66  b ;  lee  abo  Loddington  and  ITtmei  1  Salk.  224«, 
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body  la^fiiny  begotteii  or  to  bb  begotten^  <$  VfiAl  fenalev  as 

and  to  their  heirs  and  assigns  for  eVer,  to  be  divided  ^lial- 
{*3J0]  ly,  share  and  share  alike,  as  tenants  in  eotntooh,  aM  *av 
joint-tenants  :{b)  also,  by  a  gift  in  a  sftttlement  by  deiMl^lb 
the  use  of  A  for  life,  remainder  to  fF  for  life^  remainder  to  th^ 
heirs  mak  of  the  body  of  the  said  ^  by  the  sM  fV  iawfiiUy  to  fa^ 
begotten^  and  his  heirs ;  and  for  want  of  sueh,  then  to  the  use  of 
all  and  every  the  daughters,  &c.  Lord  Mv^nkp  dei;idedy(M)  that 
the  Words  heirs  male  were  Words  of  purchase,  add  gave  a  eoiitiii- 
gent  remainder  in  fee  to  the  person  who  was  heir  ei  fV  A  the  Wife 
at  her  death. 

And  these  and  the  like  cases  have  very  properly  bete  allowed 
to  be  ejtceptions  to  the  rule,  or  rather  not  within  its  extent 

In  the  first  instance,  the  heilr$^  described  to  be  inherUdble  as 
^irs  to  the  intail,  were  to  be  f&males;  and  io  Archer's  casfe,  (he 
■hein  to  t^ke  in  succession  were  to  be  those  heirs  only  which  alxyold 
be  the  issue  of  the  body  6(  a  particular  person,  desd'ibed  by  thfe 
designation  of  the  next  heir  male  of  the  tenant  for  life ;  atid  id  Doe 
t.  Lamiftgj  females,  as  well  as  males,  were  to  take  aft  the  aame 
ttthej  and  to  hold  as  tisnants  in  common  with  each  other ;  and  the 
enccessioA,  as  the  inheritable  quality  of  the  estate,  was  not,  in  JDoe 
r.  Laming,  to  be  confined  to  males,  or  to  be  epnductol  at  all 
through  them;  nor,  in  Archer's  casej  to  be  extended  to  iotf  the 
heirs  of  the  body  of  the  tenant  for  life ;  jior,  In  hoe  v. 
![*^1]  Laming,  to  admit  of  the  right  of  primogeniture  ^between 
sons,  or  the  exclusion  of  daughters  by  a  so^  \  and  in  the 
case  put  by  Anderson,  to  have  constmed  the  word  ^^  heirs^'  add  in 
Jlrcher^s  case,  the  words  "  next  heir  male,'*  or  the  words  heiris 
i>f  the  body^  in  Doe  v.  Lairnmg,  to  have  been  words  of  limitattieci, 
Vrould  hav^e  given  to  the  word  heir  an  eflebt,  in  direct  oppo$itioii  to 
a  general  and  contrary  ititentiod,  clearly  and  n^anifestly  expreaaed, 
imd  which  showed  that  a  particular  and  limited  series  only  of  faeiis 
were  to  be  entitled.  And,  in  the  case  decided  by  Lord  AhMSnkgfy 
the  testator  clearly  Intended  such  a  disposition  as  was  inconsistent 
v^rth  the  course  of  descent  under  ad  estate-tail  in  the  parent ;  and 
aldb  idten'ded  that  the  persons  whom  he  designated  by  the  descrip- 
tion of  betrs  of  the  body^,  should  have  an  estate  to  them  and  ihc»r 
•heird  uiftd  Assigns  for  ever. 

At  tbb  s^me  time  it  is  observable,  from  the  adjudged  cases, 

thirst,  That  wo/rds  of  limitation  which  import  tfee  engrafted  on 

IMrords  which  would  give  an  estate-^taU  ;{c)  as  to  J*  J?  for 

Hfei  remai'ddet  to  Iruatees  for  his  life,  remainder  to  the 

use  of  the  heirs  males  of  the  body  of  the  said  J  Bund 

toieir  heirs :  or, 

Secondly,  Wordd  which  of  themselves  itnpoTtSLgenensl 

[*352]  intail  engrafted  on  *  words  which  might,  under 

(6)  Doe  ▼.  Laming;,  12  BbrT.  1100.  (66)  Bai/Uy  ▼.  Jkarrit,  4  Wir.  78d. 

(c)  Wright  w.  Pearton,  Fearne,  187;  see  alio  Derm  ez.dein.  ffthb  V.  Pitckey,  ft  T. 
Rep.  299 ;  Allpfit  v.  Wotkiw,  p.  34d ;  MorrU  ▼.  Wardj  ibid. 
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otb^r  cireumslaiiceir,  pVe  an  tstati  in  Special  tail;  ^  to 

H  MzvkA  fais  heifB  fnaie  of  his  body  and  their  i9siie:  and^ 

Lastly^  In  wills^  words  df  bleat*  2lnd  proper  Hmiiaftion,  ingrafted 

cm  words  of  the  same  extent  and  import^  and  whiiSh  faav^ 

not  any  detenmnate  meanings  bat  may,  ai^eordiiig  to  cir- 

cumstainces,  and  indiscriminately^  be  vi^oirds  efliihitatiMi 

or  of  purchase ;  as  to  «4  Jf  during  bid  natdral  Hfe^  remain^ 

der  to  the  issue  malt  of  his  body  kwfutty  begotten^  and 

the  heirs  mait  of  the  body  of  such  issue  mA^,{d)  wiii  ntit 

prevent  the  application  or  attachment  of  the  ride. 

In  all  thes6  and  the  like  instanees,  the  words  of  superadded  Hmi* 

.  tation  are  understood  and  eonstroed  to  bie  intrDdueei  for  carrying 

the  ^n^«i  intention  more  fuUy  and  more  clearly  into  efibct 

The  iastitnces  last  noticed,  with  the  exeeption  of  AUpa^s  Vi 
WaMnsy  arose  on  gifts  in  wills. 

The  ^same  roles  of  obnstructidn^  as  far  is  relates  to  the  words  «f 
SBperulded  Hmitatton,  (allowing  for  the  difference  ef  wdrds  i^tAr 
into  in  deeds  and  wiDs^  to  limit  estates^)  st[)p)y  to  ieedSy  «id  this  is 
evident  frbm  ^Hpass  t.  fFtakins. 

PMiaps  it  will  not  be  tod  much  to  assutfae  it  as  a  general  con- 
elusion,  deducible  from  the  authorities  which  have  been 
notieedv  that  the  *point  of  difierence  fdniished  by  tbe  [''dSS} 
easesX^)  i&9  that  whctaevek*  (he  8v^nAP0h»  wonbs  or  Lt- 
Mitjinoer  doy  tntenift>ha%,  give  a  tlire<$ilm  U  tk^  cmirsB  ^deeeetti, 
di^ffkrexA  from  thai  ufhu:^  ¥MiH  takeplaix  %md^  thejfbrmei^  6hme& 
b^.lfa  gtfi,  so  often  the  ufords  hfkirs^  ^t.  in  that  branch  of  the  limi* 
tatiisn,  will  be  toards  ef  ptr^cBASB,  and  not  of  limitatiba ;  but,  as 
^Aen  as  the  superadded  toords  are  indwkd  in,  and  do  ndt,  in  their 
extent,  ekctod  th^  preeiding  toerde ;  but  the  words  heirs^  dio;  iii 
the  seTeral  parts  of  the  glft>  are  in  tenns^  or>  at  least  in  eon^tnic^ 
tfanry  of  eqbal  extent^  the  latter  wol^ds  are  sur^lnsage,  ahd  the  pre* 
oediiig  #ords,  as  covnected  With  the  limititien  to  the  ancestor^  wiU 
be  tdteh  to  be  tMxb  of  hmtrArt^'. 

•Probably^  in  some  of  tiite  adduced  instatieks^  tbe  eonlstruefioil  Wa» 
inihiedced  More  by  the  rule^  of  interpretiAieii  prd{)Otlnded  ifa  thb 
efaapler  on  Bstates^TaSl>  than  the  rule  treated  of  in  the  j>i«sent 
ehapter ;  since  to  haTt§  cotostroed  the  words  Issne  inale  to  bb  words 
of  pHrdbttsi^^  wbuld  have  nhjkahd  rke  general  intehtim  bf  tb<s  teatb- 
tor;  eildier  by  giyibg  tine  estate  to  a  ring^  individual^  id  theiitelo- 
sion  of  other  persons  within  the  saA)t9  deseripttoik ;  «lr  by  ^ting 
Uie  ^taCe  to  several  per^onls  for  their  lrveB>  with  sei^eral  inheri- 
tkaises,  ftttd  thereby  exclttdiog  the  is^ue  ^of  eaeh  ehild  from  ihi  ali- 
^tn>t  Mi-tB  of  every  other  p^rson^  besides  his  own  parent. 
And  in  the  late  CMe  of  Candler  v.  Smithi{f)  lierd  *XkPfh  [*854] 
yon  evidently  treated  Bodsxm  V)  Orew  in  that  iig^t.       ' 

Tbe  Teildwing  ctisos  fiiiiih^r  illttsMte  the  rule,  as  it  mpjDA'm  to 
words  of  superadded  limitation. 

(d)  boditm  V.  (Qrev.  2  Wits.  322;  lee  2  T.  Ra>.  299. 

(e)  7  T.  Rep.  533.  (/)  IbW. 
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A  devise  was  to  A  for  life^  without  impeachment  for  waste,  and 
after  his  decease  to  the  issue  male  of  his  body,  and  the  heirs  and 
assigns  of  such  issue  male ;  and,  for  default  of  such  issue  male,  then 
to  another  for  life,  with  remainders  over,  and  it  was  decided  that 
A  had  an  estate  in  tail  male.(g)  But  the  general  intention  governs 
cases  of  this  and  the  like  description ;  for,  as  Lord  Ktnyon  observ- 
ed, in  Dot  V.  ColUaj^h)  in  a  will,  mue  is  a  word  either  of  purchase 
or  limitation,  as  will  htst  answer  the  intention  of  the  devisor ; 
though,  in  the  case  of  a  deed,  it  is  universally  taken  as  a  word  cf 
purdiase. 

As  a  general  proposition,  and  with  the  observation  that  the 
several  limitations  must  both  give  legal  or  both  give-e^ifofr/e  in- 
terests, the  rule  extends  as  well  to  equiiahle  estates^  being  trvstt 
executed f{i)  as  to  legal  estates  ;  with  the  exception  of  those  cases  of 
trust  which  have  circumstances  indicative  of  an  intention  contrary 
to,  and  incompatible  with,  the  effect  which  would  attend  the  con- 
struction that  the  heirs  are  to  take  by  succession  in  a  course  of 
descent  In  cases  of  executory  trusts,  and,  in  short,  all 
1*355']  other  cases,  the  manifest  intention,  with  apt  *words  ac- 
cording to  the  form,  precludes  the  application  of  the 
rule.(u) 

In  regard  to  trusts  which  are  executory,  and  leave  the  direction 
of  a  conveyance  to  devolve  on  the  Court  of  Chancery,  by  making 
it  necessary  that  the  trustees  should  act,  and  the  Court  may  inters 
fere  to  have  that  act  properly  done,  that  Court,  which,  exclusively, 
has  jurisdiction  over  interests  of  this  sort,  will  consider  the  object 
of  the  parties,  and,  notwithstanding  the  rule  under  consideration^ 
will  direct  a  conveyancCy  agreeable  to  the  tnanifett  intention;  whe- 
ther that  intention  can  be  collected  from  the  nature  of  the  instru- 
ment ;  as  tnarriage  articles y  and  the  persons  they  generally  have  in 
contemplation,  and  for  whom  they  at  least  intend,  if  they  do  not 
profess,  to  provide  ;  as  the  children  of  the  marriage  ;  or  from  ex- 
pressions which  clearly  demonstrate  that  the  estate  of  the  father  is 
not  to  be  enlarged  by  the  limitation  to  his  heirs;  and  that  by  the 
limitation  to  the  heirs,  sonsy  daughters  children  guaienus  sonSf 
daughters  children,  and  their  issucy  and  not  hereditary  successors, 
as  a  collective  class  of  persons,  are  meant ;  the  Court  proceeding  on 
the  notion  that  the  rule  is  controllable  by  arguments  of  intention, 
which,  applied  to  legal  estates,  or  even  trusts  which  are  executed, 
would  not  be  of  any  avail.(A;) 

Limitations  in  marriage  articles  are  alwats  considered 
[*356]   as  raising  executory  trustsy  unless  the  ^p^riiesy  previoiu  to 
their  marriagey  carry  these  articles  into  execution  by  a  set- 
tlement in  fact ;  or  unless  there  be  a  context,  leading  to  a  different 
result,  by  a  reference  to  uses,  and  adopting  them. 

When  such  settlement  is  previous  to  the  marriage,  and  without 

(jg)  Bng  T.  Burchelt,  Ambl.  379 ;  Frank  v.  Stovin,  3  East,  048. 

(S)  4  T.  R.  2fi9.  .  (t)  BaU  ▼.  Colemmu  1  P.  W.  142. 

(tt)  Burr.  1106, 1107.  (k)  Fearne,  71. 
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any  reference  t6  them,  the  articles  are  annulled,  aUd  no  resort  can 
be  had  to  the  articles. 

ft 

It  has  been  said,  this  is  on  the  ground  of  a  supposed  change  of 
intention  ;  but  it  is  submitted  to  be,  for  want  of  jurisdiction  in  courts 
of  equity. 

To  the  general  terms  of  these  positions,  there  is  an  exception, 
arising  from  the  fact,  that  it  appears,  on  the /ace  of  the  settlement^ 
that  the  parties  had  the  articles  in  their  contemplation,  and  that 
the  settlement  was  made  in  pursuance  of,  and  with  a  view  to  per* 
form  the  articles. 

Under  these  circumstances,  the  Court  of  Chancery  will  resort 
to  the  articles,  and  decree  an  execution  of  the  articles,  by  limits* 
tions  in  strict  settlement ;  construing  the  words  heirs  of  the  body^ 
to  mean  first  and  other  sons,  and  0%e  heirs ,  &c.  or  heirs  males  of 
their  bodies,  according  to  the  usual  forms  of  Settlements  ;  and  in- 
serting estates  to  trustees  to  support  and  preserve  ihe  contingent 
remainders  of  freehold  interests ;  and  by  that  means  insure  effect 
to  the  intention  of  the  parties. 

That  a  trust  raised  by  deed^  not  being  'marriage  articles^ 
or  by  a  willj  may  he  deemed  ^executory,  it  must  appear,    [*357] 
by  express  declaration^  that  the  trusts  are  to  settle  or  con- 
veyy  &c.  so  that  the  Court  of  Chancery  may  be  entitled  ta  inter- 
fere, and  direct  the  mode  in  which  the  trust  shall  be  performed. 
This,  indeed,  is  a  subtle  distinction  ;  but  it  is  clearly  established. (/) 

In  the  Essay  on  •dbstracts,(m)  there  is  embodied  a  review,  by 
Mr.  Waikins^  of  the  cases  which  have  been  decided  on  the  con- 
struction and  effect  of  marriage  articles,  and  the  subject  will  be  re- 
sumed in  a  subsequent  part  of  this  chapter. 


It  will  now  be  proper  to  consider  the  exceptions  to  the  rule. 
They  naturally  fall  into  an  arrangement,  which  makes  it  most  eli- 
gible to  consider  them  as  applicable, 

1.  To  limitations  of  the  legal  estate; 
2*  To  limitations  oi  trusts  which  are  executed  ;  and, 
3.  To  limitations  of  trusts  which  are  executory. 
In  treating  of  the  exceptions,  it  will  be  proper  to  advert,  under 
each  head  of  division,  to  the  difference  of  construction  of  similar 
limitations  in  deeds  and  wills^  and  to  preserve  this  divi- 
sion, and  distinct  view  of  the  subject ;  ^calling  to  jnind   [*358] 
that  the  rule  does  not  apply  to  those  cases  in  which  tlie 
heirs  are  not  to  have  the  inheritance :  thus,  in  White  and  CoUins^{n) 
the  eecpndary  limitation  was  to  the  heir  for  the  term  of  his  natu- 
BAX.  LiFjc,  by  words  of  express  and  definite  limitation,  which  con- 
fined the  estate  of  the  heir  to  that  exact  and  certain  period  ;  there- 
by giving  him  a  particular  estate  in  direct  terms,  and  negativing 

(I)  GUnorchy  ▼.  DoscilUj  Oat.  temp!  Talb.  4.  (m)  1  Vol.  p.  136. 

(n)  Cona.  Rep.  289. 
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tlis  <;(Hielutt0h  ihat  the  hxirs  were  to  have  an  estate  of  a  deacendi- 
ble  quality,  and  the  rule  did  not  apply.  Seaward  v.  fFMockf{o) 
ia  neferribie  to  the  same  grouod  of  decision. 

Ta limitations  o{ kgal e^tnites  by  iked,  this  rule  applies  uniformly 
and  invariably,  with  an  exception  of,  first,  those  instances  only,  lo 
svhich  ihe/reehoid  is  limited  to  ove  psrsok,  and  the  second  limi* 
taitiMk  is  to  the  heirs  of  that  person  and  qf  another  who  are  husband 
and  wife  ;  or  the  heirs  of  the  bodies  of  that  person  and  another  who 
•re  already  married^  or  may  lawfully  marry ;  so  Ihat  the  persons 
designated  as  heirs  are  to  be  the  common  heirs  of  their  two  bodies, 
not  tiietr  respective  heirs,  or  the  heirfi  or  heirs  of  the  body  of  each 
several  person  :(p)  or,  secondly,  those  instances  in  which  words 
of  engrafted  limitation^  or  words  of  modification  and  r^ulatioo, 
prescribe  an  order  of  succession  totally  different  from  that  which 
would  take  place  under  the  limitation  to  the  heirs  of  the 
[*d59]  ^ancestor ;  as  in  the  example  stated  by  Anderson^  of  a  gift 
to  A/S  for  life,  remainder  to  his  heirs  and  the  heirs  Jemales 
of  their  bodies  ;(q)  the  example  as  to  trust  estates  (which  is  under- 
stood to  be  also  applicable  in  its  principle  to  legal  estates)  afiorded 
by  the  case  of  t^/lgooc^- and  Withers  ;(r}  an  example  in  which,  by 
declaration  of  trust,  equitable  interests  in  lands  were,  by  deed, 
limited  to  ^for  life,  remainder  to  the  heirs  qf  the  hody  of  the 
said  W^  and  of  G  and  M and  their  heirs,  executors,  administrators 
and  assigns  :  or,  thirdly,  those  instances  in  which  the  word  heirs 
appears,  by  some  expression  in  the  same  deed  or  will,  to  be  used 
as  analogous  to,  and  of  the  same  import  only  with  the  word  son  or 
child;  and  tliis  intention  is  clear  from  a  reference  to  such  term  of 
description. 

Archer^ s  case^  already  cited,  turns  on  this  ground.  That  case 
is  also  open  to  the  observation  that  the  superadded  words  of  limi- 
tation confined  the  succession  to  the  heirs  of  the  nrxt  heir  mai^ 
of  the  tenant  for  liie,  and  made  that  heir  the  stock  or  ancestor  of 
a  new  succession  ;  and,  consequently,  prescribed  an  order  of  suc- 
cession materially  difierent  from,  because  far  less  comprehensive 
than  the  one  which  must  have  taken  place,  under  the  construc- 
tion, that  the  words  "  next  heir  mak,  4*^.**  were  words  of  limita- 
tion^. 
[•360]  *  fVaker  and  Snow  (s)  is  another  example.  That  case 
arose  on  a  fine  levied  to  the  ttse  of  ^  for  life,  remaind^ 
to  the  use  of  his  first  son,  and  of  the  heirs  males  of  his  body,  with 
like  limitations  respectively  to  his  second,  third,  fourth,  fifth,  and 
sixth  sons,  remainder  to  the  right  heir  male  €f  A  to  be  begotten 
after  the  siofih  son,  and  of  his  heirs  mule. 

Next  follows  Lisle  v.  Graj/y{t)  a  case  which  arose  on  a  covenant 
by  j1  to  stand  seised  to  the  tise  of  himself  for  life,  remainder  to 

(o)  5  East,  ld8.  (p)  Gouagt  v.  Taylor,  supra,  343.  (q)  Supra,  349. 

(r)  In  Chan,  in  1735,  cited  2  Burr.  1107  ;  1  Ves.  16l> ;  2  Alk.  683;  2  Ves.  648. 
(»)  Palm.  359.  (/)  2  I^cv.  223  ;  Raym.  278.  302.  315. 
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the  use  of  E  his  son  for  life,  remaincler  to  the  use  of  the  Jirat 
son  of  the  body  of  E,  and  the  heirs  males  of  the  body  of  ^uch 
first  son,  with  like  limitations  to  the  second,  third,  and  fourth  sons> 
by  distinct  clauses,  in  tail  male,  with  the  following  declaration  at 
the  end  of  the  limitation  to  the  fourth  son,  **and  so  severally  and 
respectively  to  every  of  the  heius  males  of.  the  body  of  the  said 
jE,  and  the  heirs  males  of  the  bodies  of  such  heirs  males,  ac- 
cording  to  their  ages  and  seniorities;^'  and  for  default  of  such 
issoe,  then  over. 

Lowe  V.  Bavies  [u)  depends  on  words  of  explariation  ;  for  in  thai 
casca^  devised  to  B  and  his  heirs  lawfully  to  be  begotten  ;  that  is  td 
say,  to  Ym  firsts  second,  third,  and  every  son  and  sons  successively^ 
la?^ul]y  to  be  begotten  of  the  body  of  the  said  B^  and  the  heirs  of 
the  body  of  such  ffrst,  second,  third,  and  every  other  son 
*aDd  sonfl  successively,  Isfwfully  issuing,  as  they  should  be   [*361} 
in  seniority  of  age  and  priority  ofbirthj  the  eldest  always 
and  the  heirs  of  his  body  to  be  preferred  before  the  youngest  and 
the  heirs  of  his  body,  and  remainder  over. 

Since  in  Gossage  v.  Taylor  the  heirs  of  the  two  persons  were 
not  to  take  distributively,  but  were  to  take  jointly  as  answering  th^ 
description  of  one  common  heir,  the  ancestor  could  not  be  entitled 
to  all  or  any  part  of  the  lands  in  respect  of  the  imitation  to  the 
heirs.  To  have  given  him  any  part  would  have  been  to  put  differ- 
ent constructions  on  the  same  words,  in  application  to  the  same  sub-^^' 
ject  matter ;  on  words  which  equally  allowed  of  that  construction,' 
or  excluded  it  in  respect  of  every  part ;  and  to  have  given  him 
the  whole,  would  be  to  allow  that  the  rule  e:i:tends  to  those  instan- 
ces, in  which  the  heirsy  who  are  named,  are  to  be  the  heirs  of  the 
ANCESTOR  an(/  another  person;  and  this  is  carrying  the  rule  be- 
yond its  terms  or  its  principle. 

In  the  other  cases,  the  heirs  took  originally  in  their  own  right;' 
and  the  engrafted  words  of  limitation  described  the  order  of  suc- 
cession from  them  as  the  stock  or  first  purchasers.  In  the  case 
stated  by  Anderson j  the  ancestor  would  have  taken  an  estate  in 
fee,  in  the  supposition  that  the  limitation  to  him  and  his  heirs  gave 
the  inheritance  to  him  ;  while,  from  the  superadded  words 
of  limitation,  the  hitention  of  the  parties  *was  clear,  to  [*362} 
create  an  estate  in  tail  feMale,  to  commence  in,  and 
be  deduced  from,  the  persons  who  should  be  the  heirs  of  the  an« 
cestor. 

In  the  case  of  Jlllgoodt,  Withers^  it  was  clear,  that  the  heirs' of 
the  bodies  of  fV,  6,  and  M,  were  all  to  tacke  an  interest  of  th^ 
same  sort ;  and  that  the  persons  who  should  be  the  heirs  of  Che 
bodies  of  G  and  3f,  were  to  have  a  fee,  was  equally  clear  from 
the  words  of  superadded  limitation  ;  while  to  have  construed  the 
limitation  to  the  heirs  of  the  body  of  fV^  to  have  given  any  inte- 
rest to  their  ancestor,  would  have  been  to  create  an  intail  in 

(u^  2  Lord  T^aym.  156). 
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hittkf  and  to  have  given  to  these  words  a  different  import  from  that 
which  they  bore  in  regard  to  the  heirs  of  the  body  of  i?  and  M^  and 
to  have  rejected  the  superadded  words  of  limitation  as  having  bo 
meaning,  so  far  as  they  related  to  the  heirs  of  the  body  of  fFl 

In  Archer^s  case,  the  father  of  the  next  heir  male^  would  have 
taken  an  estate  in  tail  male,  had  the  rule  been  applied  to  the  gift  ; 
while  the  words  of  limitation  were  to  the  heirs  male  of  his  next 
h^ir  male;  and  from  this  expression  it  was  manifest,  that  the  words 
next  heir  male  were  used  in  designation  of  a  particular  person  ; 
of  the  person  in  whom  the  description  of  heir  male  should  be  first 
fulfilled ;  and  that  the  words  and  lo  his  heirs^  &c.  were  words  of 

limitation,  ascertaining  the  duration  of  the  interest,  or 
[*d63]   continuance  of  the  estate  he  *was  to  have;  an  estate  which 

was  not  equally  extensive  with  that  which  would  have 
passed  under  the  construction,  that  the  father  of  the  next  heir  male 
had  an  estate-tail ;  for  an  estate  in  tail  male  in  the  father  would 
have  entitled  all  his  sons  and  their  male  issue  to  have  been  inheri- 
table ;  while  the  words,  of  the  devise  confined  the  estate  to  the 
next  heir  male  and  his  heirs  males,  and,  consequently,  excluded 
all  the  other  sons  and  their  descendants.  In  the  case  of  Waker  v. 
SnmOy  the  words  <<  right  heir  male^^  and  in  the  case  of  Lisle  and 
Grajfy  the  words  *^  heirs  malesy^^  as  appeared  by  the  context,  were 
clearly  used  in  the  same  sense :  in  the  jSr^^  of  these  two  instances, 
as  the  seventh  son^  and  in  the  second  of  these  instances,  as  every 
OTBER  son  after  thefourth^  in  succession,  according  to  the  priority 
of  his  birth ;  and  the  superadded  words  of  limitation,  engrafted  on 
the  words  used  in  designation  of  the  persons,  and  as  declaratory  of 
the  order  of  succession,  expressed  the  meaning  of  the  parties,  in  a 
manner  and  in  terms  which  did  not  leave  any  room  for  doubt  on 
the  intention.  In  White  and  Collins^{y)  the  limitation  to  the  heir 
in  express  terms,  for  a  definite  period  of  time,  clearly  demonstrated 
an  intention,  that  the  heir  should  take  as  a  pubchaser  in  his  own 
right,  and  for  a  particular  estate.     As  he  was  not  to  have  the 

inheritancey  the  terms  of  the  rule  do  not  comprehend  a  case 
[*dC4]   of  this  description.  This  case  arose  on  a  devise  in  **a  will, 

but  it  is  apprehended  that  a  similar  case,  arising  on  a  iieedf 
is  open  to  the  like  observations,  and  to  be  determined  by  the  same 
rules  of  law  and  of  construction.  It  is  the  particular  circumstance 
under  which  the  limitation  is  penned,  and  not  the  nature  of  the 
instrument,  which  precludes  the  application  of  the  rule. 

Perhaps  a  gift  by  deed  to  a  man  for  life,  remainder  to  his  heir 
in  the  singular  number,  with  words  of  superadded  limitation  and 
procreation,  so  as  to  create  an  intail,  will  form  another  exception  ; 
partly,  indeed  principally,  on  the  ground  that  the  word  heir  in 
the  singular  number,  cannot  in  DEEns,  be  considered  as  describe 
ing  the  whole  class  of  legal  and  inheritable  successors. 

And  it  has  been  noticed  and  instanced  by  the  case  of  Shelley, 

(t)  Com.  Rep.  289. 
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that  the  rule  applies,  though  to  the  words  heirs  males  of.the  body, 
other  words  of  limiiation,  seeixiing  to  import  a  class  of  persons  as 
raxiR  snccBssoRs,  are  added.  The  rule  arlso  applies,  though,  be- 
tween the  several  limitations  to  the  ancestor  and  his  heirsi  or  heirs 
of  his  body  in  deeds^  there  is  interposed  an^ estate  to  trustees  to 
support  contingerU  remainders,  and  there  are  not  any  contingent 
remainders  to  be  supported,  unless  the  limitation  to  the  heirs  be 
construed  to  give  an  interest  of  th^at  sort*(ar)  The  rule 
applies  also,  though  there  *are  other  provisions ;  as  that  [*365] 
the  toiant  shall  not  be  impeached  for  waste,  or,  which  is 
the  same  in  effect,  that  he  shall  be  dispunishajble  for  wasts  ;  or 
shall  have  a  power  of  leasing,  &c.;  a  power  for  which  there  cannot 
be  any  occasion,  unless  the  intention  of  the  parties  be,  that  the  an- 
cestor shall  be  merely  tenant  for  his  life,  and/the  limitation  to  his 
Actrfgive  an  interest  to  thsm  originally,  in  their  own.r^A/,  and 
upurehasers. 

In  wiUSf  the  rule  applies  generally,  and  without  exception,  to 
the  several  limitations,  as  often  as  the  gift  to  the  heirs  is  without 
any  expression  of  qualification,  restriction,  or  description,  to  show 
that  the  word  heir,  or  heirs,  was  used  in  designation  of  some  par- 
ikulmr  person,  or  several  individuals,  or  a  class  of  persons ;  or 
that  wonl  does  not,  in  fact,  nor  in  intention,  comprehend  all  the 
objects  within  the  extent  of  this  term,  in  its  general,  technical^ 
and  strict  legal  signification.  ^ 

Neither  the  express  declaration, 
1st,   That  the  ancestor  shall  have  an  estate  for  his  lije  and  no 

ionger;{y)  nor, 
2dly,  That  he  shall  have  only  an  estate  for  life  in  the  premises, 
and  that,  after  his  decease,  it  shall  go  to  his  heirs  of  his 
body,  and,  in  default  of  such   heirs,  vest  in  the  person 
next  in  remainder;  and  that  the  ancestor  shall 
have  no  *power  to  defeat  the  intention  pf  the  tes-   ["^S^^} 
tator;(2r)  nor, 
Sdly,  That  the  ancestor  shall  be  tenant  for  his  life  and  iro  LOK£hCBf 
and  thai  it  shall  not  be  in  his  power  to  sell,  dispose,  or 
make  awuywith  any  part  <if  the  premises  ;{a)  nor, 
4thiyy  A  provision  that  the  ancestor  shall  not  be  impeached  for 

waste;  nor, 
Sthly,  That  he  shall  have  a  power  of  leasing  or  jointuring ;  nor» 
9ttily,  The  interposition  of  an  estate  to  trustees  to  support  contin* 
gent  remainders  ;{b)  nor  a  direction  that  the  heirs  shall 
take  ssvBRALLT  and  strccEssivELY,  as  they  shall  be  in 
PRIORITY  OF  BIRTH ;  cvcry  elder  and  the  heirs  male  of  his 

(z)  Hodgtan  and  Wife  r,  AmJbroit,  tupra;  CouUon  r.  Cmifwn,  2  Stra.  Ilt5;  it 
Atk.  946. 
(y)  BMnaon  r.  Robimon,  2  Vet.  225 ;  6  Bro.  Par.  Ctu  278. 
(m)  J%ong  ▼.  Bedford,  1  Brown*!  Ch.  Ca.  318. 
(a)  HayuY,  Foorde,  2  Black.  Rep.  698. 
(6)  Hodgson  and  Amhroit^  and  CouUon  and  CwUon,  supra. 
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body  to  be  preferred  to  every  younger ;  will  change  the 
word  heirs  into  words  of  purchase,  (c) 

Nor  will  a  gift  to  two,  as  tenants  in  common,  with  a  limitation 
to  their  heirs,  &c.  equally  to  be  divided  i{d) 

Nor  a  gifl^  to  t/f  and  the  heirs  o/ her  body  lawfully  to  be 
[*S67}  begotten,  foijever,  as  tenants  in  ^commorij  and  not  as  joint- 
tenants;   and   in   case  she   shall   happen   to  die  before 
twenty-one,  or  without  leaving  issue  of  her  body  lawfully  begot- 
ten, then  to  others  ;(e) 

Nor  a  gift  to  A  and  the  heirs  of  h^r  body  lawfully  to  be  begot- 
ten, whether  sons  or  daughters^  as  tenants  in  common,  and  not  as 
joint-tenants;  and  in  default  of  such  issue,  then  over;(y) 

Nor  unll  the  word  first ^  nexty  or  eldest ^  svbjoined  to  the  toord  lieir 
in  the  singular  number ^  or  to  the  word  heirs  in  the  plural  number, 
be  sufficient  of  itself ^  for  this  purpose,  unless  attended  with 
WORDS  OF  ENORAFTFD  tiMiT ATiovt ^  clearly  showing  that  particular 
persons  were  in  the  contemplation  of  the  parties,  arid  singly  and  in-- 
dividual ft/f  the  objects  to  be  ascertained  under  the  description  of  heirs 
ef  their  ancestors,  (g) 

Without  such  special  indication  of  intention,  this  word  of  re- 
ference will,  in  construction  of  the  words  heirs,  &c.  be  under- 
stood to  mean  nothing  more,  than  that  the  person  who,  for  the 
time  being,  shall  be  the  first  in  the  line  of  succession,  is  the  ob- 
ject to  be  preferred,  and  the  person  designed  to  take  under  these 
words. 

Nor  evep  in  wills  will  words  of  superadded  limitation^  though 
accompanied  by  the  word  firsi,  &c.  always  render  it  ne- 
[*368J   cessary  to  construe  *the  word  heirs,  in  the  first  instance, 
to  be  words  of  designation  or  purchase.  (A) 

That  the  word  heirs  may  have  this  construction,  the  words  of 
superadded  Hn^iiation  must  vary,  and  be  wholly  inconsistent  with, 
the  line  of  succession  imported  by  the  first  mention  of  heirs,  as 
in  the  several  cases  already  noticed.  In  Wright  and  Pearson,{i) 
a  devise  was  in  trust  for  A  for  life,  remainder  to  trustees  to  sup-^ 
port  contingent  remainders,  remainder  to  the  use  of  the  heirs  male 
o(  A  and  their  heirs :  and  in  Goodright  v.  Pullyn,{k)  a  devise  was 
to  N  for  life,  remainder  to  the  heirs  male  of  his  body  lawfully  to 
be  begotten,  and  his  heirs  for  ever ;  and  it  was  held,  that  the  ^eve- 
ral  devisees  took  estates-tail,  under  the  limitation  to  /Aetr  heirs  ^ 
and,  of  course,  the  words  heirs,  &c.  were  construed  to  be  words  of 

(e)  Legate  ▼.  Sewell,  1  P.  W.  87 ;  see  also  Jones  and  Morganf  1  Brown's  Ch.  Ca. 
906 ;  7  £rovn's  P^r.  Ga.  130 ;  Miller  r.  Seagrave^  Kobinson's  Gavf  Uiind,  96 ;  Fearae, 
179. 

(d)  Thrasloul  v.  Peake^  Str.  12.  (e)  Doe.  v  Smih,  7  T.  Rep.  581. 

(/)  Piefsovk  V.  Vieken  and  Wife,  5  East,  648. 

(g)  Whiiing  and  Wiikint,  1  BuUtr.  219  ;  1  RoU.  Abr.  836  >  TroUope  and  TroUopt^ 
Arab.  463;  Rob.  Gavel.  96;  1  Vent.  23Q.  ' 

(A)  Min^vU  V.  Minthull,  1  Atk.  41 1. 

(0  Ambl.  368. 

(k)  2  Ld.  Raym.  1437 ;  and  Mimhull  v.  MindittU,  1  Atk.  41 1. 
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limitatioo :  and  in  the  case  of  King  and  Burchell,(l)  the  devise 
was  to  IH (or  life,  remainder,  after  his  death,  to  the  issue  mak  of 
his  body,  and  to  their  heirs;  and  for  want  (t/* such  issue,  to  IV R, 
his  heirs  and  assigns  for  ever :  and  Lord  Keeper  Henley  deter- 
mined, that  IHiook  an  estate-tail,  and  that  a  proviso  for  imposing 
a  charge  on  the  estate,  i  n  favor  of  the  person  next  in  remain-' 
der,  in  case  of  alienation^  ^c,  by  I H  ok  his  isstie  *male,  [*d69] 
or  (they,  as  well  as  the  issue  male,  being  named  to  take 
under  limitations  of  other  property,)  issue  female^  was  voio. 

The  difference  between  these  cases,  and  others  which,  on  a  first 
impression,  appear  to  be  similar  in  their  circumstances,  may,  with 
a  little  attention,  assisted  as  that  attention  will  be,  by  a  reference 
to  the  principles  and  grounds  of  the  several  determinations,  be 
easily  discovered. 

On  the  reason  which  influences  the  determination  of  these  cases, 
some  notice  has  already  been  taken  in  different  parts  of  this  Es* 
lay. 

That  the  word  heirs,  in  reference  to  limitations  of  legal  estates, 
may  be  a  word  of  purchase,  even  in  a  will,  it  must,  in  terms,  be 
explained  to  be  of  the  same  import  with  the  word  children^  and 
used  to  describe  them,  without  extending  to  the  whole  line  of  suc- 
cessors. / 

Or  they  must  be  used  and  be  interpreted  in  this  sense,  or  other- 
wise cannot  have  any  effect,  according  to  the  intention  with  which 
they  are  introduced  into  the  will. 

Or  they  must  be  used  to  describe  a  particular  person,  or  several 
persons,  or  a  class  of  persons. 

Or  they  must  engraft  a  new  order  of  succession,  by  giving  an 
inheritable  interest  to  be  derived  from  this  person,  these  persons, 
or  this  class  of  persons. 

Or  tiiev  must  be  used  as  ascertaining  a  person  already  in  exis- 
tence ;  giving  an  estate  to  him  immediately. 

Or  because,  from  the  context,  it  may  be  ^collected  that  [*370] 
BO  intail  was  intended  to  be  created.(97») 

Thus  in  Lowe  v.  Davies,  a  devise  was  to  B  and  his  heirs  law- 
fully to  be  begotten  ;  that  is  to  say,  to  his  firstf  second,  third,  and 
every  other  son  and  sons  successively,  lawfully  to  be  b^otten,  of 
the  body  of  the  said  B,  and  the  heirs  of  the  body  of  such  first,  se- 
cond, third,  and  every  other  son  and  sons  successively  lawfully 
issuing,  as  they  should  be  in  seniority  of  age  and  priority  of  birth ; 
the  eldest  always,  and  the  heirs  of  his  body,  to  be  preferred  before 
the  youngest  and  the  heirs  of  his  body. 

And  in  Doe  v.  Lamingy  the  devise  was  to  •i?  and  her  Keirs  qf 
her  body,  lawfully  begotten,  or  to  be  begotten,  as  well  females  as 
males,  and  their  heirs  and  assigns  for  ever,  to  be  equally  divided 

(/)  Ambl.  879 ;  Frank  v.  Stwin,  8  East,  648.  S.  P. ;  Roe  ex  dem.  Dodiott  ▼.  Orew, 
2  Wils.  322. 
'   (m)  Dot  r,  Ooffe,  11  East,  668 ;  White  and  ColUntf  Com.  Bep.  289. 
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betweeo  them,  as  tenants  in  common^  and  not  as  joioMe- 
oaiits.(n) 

And  in  Areh»r*8  case,  the  devise  was  to  A  for  /^,  remainder  t^ 
the  next  heir  male  otJi^  and  to  the  heirs  male  of  the  body  of  such 
next  heir  male. 

And  in  Burchett  v.  Durdant^  the  devise  was  to  A  for  life,  with- 
out impeachment  of  waste }  and  after  the  decease  qfA^  then  to  the 
heirs  male  o/ the  body  of  A  now  i.iviNa.(o) 

And  in  all  these  cases,  the  persons  designated  as  heirs,  took  by 
purchase. 
[*37l]  *It  is  true,  that  one  of  the  reasons  assigned  by  the  Court 
for  its  determinAion  of  the  last  noticed  case  was,  that  the 
several  limitations  gave  interests  of  different  sorts,  one  a  legal,  the 
other  a  trust  estate ;  Jbut  it  is  also  clear,  that  the  Court  thought  the 
case  warranted  a  determination  on  the  grounds  expressed  in  this 
Essay. 

There  are  otiier  cases  which  have  been  decided  on  some  or  one 
of  these  grounds  of  exception. 

Thus,  i n  Croodright  v.  Herring ^(p)  a  devise  was  to  A  for  life,  remain- 
der to  trustees  for  his  life,  to  support  contingent  remainder,  remain- 
der  to  the  heirs  males  of  the  body  of  il  to  be  begotten,  severally,  suc- 
cessively, and  in  remainder,  one  after  another,  as  they  and  every 
of  them  should  be  in  seniority  of  age  and  priority  of  birth  ;  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  lawfully  issuing, 
being  always  preferred  and  to  take  before  the  younger  of  such  son 
and  sons  and  the  heirs  male  of  his  and  their  body  and  bodies ;  and 
for  want  and  in  default  of  such  issue,  then  to  the  use  of  and  in  trust 
for  all  and  every  the  daughter  and  daughters  of  the  body  of  the 
said  ^  jB  to  be  begotten,  to  be  equally  divided  amongst  then,  if 
more  than  one,  share  and  share  alike,  to  take  as  tenants  in  oom- 
mon,  and  not  as  joint-tenants ;  and  of  the  several  and  respective 
heirs  of  the  body  and  bodies  of  such  daughter  and  daughters,  with 

limitations  over. 
[*372]  *0n  account  of  the  words  of  explanation,  and  the  use 
of  the  words  sons  and  daughters,  the  devise  in  favor  of  the 
heirs  male  was  ruled  to  be  a  devise  to  the  first  and  other  sooa ; 
and  by  reason  of  the  superadded  words  of  limitation,  the  sons  took 
successive  estates  in  tail  male. 

In  Doe  V.  Ironmonger  and  others,(9')  the  devise  was  to  George 
Hayes  and  his  heirs,  to  receive  the  rents  and  pay  them  for  the 
maintenance  and  support  of  Sarah  Clay^  (a  married  woman)  aad 
the  issue  of  her  body  lawfully  begotten,  during  the  natural  life  of 
SarafTClay ;  and  after  the  decease  of  Sarah  Clay,  then  upoa 
trust  for  the  use  of  the  heirs  of  the  body  of  the  said  Sarah  lawfiil- 
ly  begotten  or  to  be  begotten,  their  heirs  and  assigns  for  eyer,  with- 
out any  respect  to  be  had  or  made  in  regard  to  seniority  of  yesurs 
or  priority  of  birth ;  and  in  deCanilt  of  such  issue,  to  another  per- 


(n)  Doe  ▼.  Liming,  2  Burr.  1100;  1  Black.  Rep.  265. 
o)  Bwnhelt  ▼.  Durdant,  2  Vent.  311 ;  2  Le? .  232.  (p)  1  East,  264. 

q)  3East,653. 
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son  in  fee.  It  was  ruled,  that  all  Sdrah^s  children  were  joint* 
tenants  in  fee ;  as  they  were  intended  to  take  together,  without 
regard  to  seniority  of  age  or  priority  of  birth. 

But  this  case  did  not  call  for  the  application  of  the  rule  in  Shel- 
ley^s  case,  since  the  ancestor's  estate  was  equitable. 

A  devise  was  to  one  for  life,  remainder  to  his  first  son  during 
his  life,  and  to  preserve ;  and  «fter  his  decease,  in  trust  for  the 
several  heirs  male  of  such  first  son  lawfully  issuing,  so  as  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  should 
^always  be  preferred  and  take  before  the  younger  and  the  [*373] 
heirs  male  of  his  body ;  and  for  want  of  such  issue,  in 
tnist  for  the  second,  &c.  for  life,  and  the  several  heirs  male,  &c. 
the  elder,  &c.  And  on  the  context  it  was  decided,  that  the  eldest 
son  was  tenant  in  tail.(r) 

But  there  are  cases  in  which,  notwithstanding  words  of  explana* 
tiOD,  the  word  heirs  has  been  held  to  create  an  estate-tail  in  the 
ancestor. 

Thus  in  Pietstm  v.  VickersJ^s)  a  devise  was  to  Arm  Viekers  and 
to  the  heirs  of  her  body  lawfully  to  be  begotten,  whether  stms  or 
daugkterSy  as  tenants  in  common,  and  not  as  joint-tenants,  with  a 
limitation  over,  in  default  of  such  issue. 
And  it  was  decided,  that  Jinn  flickers  took  an  estate-tail. 
Two  circumstances  are  material ;  Ist,  the  gift  was  to  Ann  and 
the  heirs  of  her  bodjrt  by  one  entire  and  connected  clause  ;  and 
Sdly,  and  this  is  more  important,  there  were  not  any  Words  of  su- 
peradded limitation,  so  that  the  sons  and  daughters,  as  purchasers 
by  that  name,  could  have  taken  the  inheritance.  The  general  in- 
tention governed  this  decision. 

So  in  Dae  d.  Candler  v.  SmUhy{t)  although  the  devise  was  to  A 
and  the  heirs  of  her  body  for  ever,  as  tenants  in  common,  and  not 
as  joint-tenants,  with  a  limitation  over,  in  case  A  died  be- 
fore twenty-one,  or  without  leaving  issue  of  *her  body  :  '[*374] 
yet  it  was  held,  that  A  took  an  estate-tail  by  force  of  the 
gift  to  the  heirs  of  her  body. 

This  case  turned  partly  on  the  general  intention,  and  partly  on 
the  absence  of  words  of  superadded  limitation,  to  mark  a  line  of 
floecession.  This  case  is  to  be  contrasted  with  Doe  ex  dem.  Davy 
V.  Burnsail.(H) 

In  that  case,  the  gift  was  by  will  to  A  and  the  issue  of  her  body, 
as  tenants  in  common,  if  more  than  one;  but  in  default  of  such  issue, 
or  being  such  issue,  if  they  should  all  die  under  twenty-one,  and 
without  leaving  issue  of  any  of  their  bodies,  then  to  another  person : 
and  yet  A  took  for  life  only,  and  the  children,  under  the  name  of 
issue,  took  the  fee  as  purchasers.  The  fee  vested  in  them  by  rea- 
son of  the  limitation  over,  which  showed  that  the  estates  of  the 
issue  were  to  determine  only  by  death  under  twenty-one. 

In  King  v.  Burchall^{x)  and  in  Frank  v.  SiovinXy)  the  devise 

(r)  PooU  ▼.  Poo/e,  3  Boi.  &  PiiH.  620. 

U)  6  Eii«t,  648.  (0  7  T.  Rep  631.  (u)  6  Term.  Rep.  30. 

x)  Ambl.  379.  (V)  3  East,  618. 
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was  to  one  for  life,  remainder  to  his  issue  male  and  to  theii*  heirs/ 
share  and  share  alike  ;  and  for  want  of  such  issue,  then  over :  and 
yet,  notwithstanding  the  words  of  superadded  limitation,  and  the 
words  of  regulation  and  modification,  the  ancestor  took  an  estate- 
tail. 

A  more  minute  examination  and  contrast  of  this  class  of  cases 
will  be  found  in  the  chapter  on  Estates-tail. 
[*375]  *And  in  Dot  v.  Gofft,{a)  the  devise  was  to  -A,  and  the 
heirs  of  her  body,  as  tenants  in  common,  but  if  such  issue 
should  die  before  he,  she,  or  they  should  attain  the  age  of  twenty- 
one,  then  to  the  testator^s  son  J3,  in  fee  ;  and  it  was  decided,  that 
A  was  only  tenant  for  life,  with  remainder  to  her  heirs  of  her  body, 
considered  §s  children,  as  tenants  in  fee,  by  implication,  subject  to 
a  limitation  over  by  executory  devise* 

Oretton  v.  Hat/ward  (h)  is  r^ferribleto  the  same  ground  ;  name- 
ly, the  absence  of  intention  to  intail,  and  the  adequacy  of  the  gift 
to  pass  a  fee. 

However,  in  Henry  v.  Purcell,{c)  the  devise  was  by  way  of  trust 
to  A  for  life,  and  for  her  separate  use  ;  and  after  her  decease,  to 
the  use  of  the  heirs  of  the  body  of  the  said  Ay  lawfully  issuing,  the 
elder  of  such  issue,  and  his,  her,  or  their  heirs,  to  inherit  and  take 
place  before  the  younger  of  such  issue,  his,  her  and  their  heirs ; 
and  the  elder  daughter  was  preferred  to  the  younger,  and  became 
tenant  in  tail  by  purchase.  ^ 

In  this  instance,  the  gift  to  the  heirs  was  independent  of  the  rule, 
and  therefore  it  presents  an  authority  for  the  construction  of  such 
a  gift,  as  different  from  a  simple  gift,  to  the  heirs  of  the  body,  as 
such,  without  any  words  of  regulation  or  modification. 

From  all  the  cases  this  corollary  may  be  drawn ;  that  the  ancestor 
will  always  take  an  estate-tail  under  a  gift  to  him  for  life, 
[*37G]  with  ^remainder  to  his  heirs  of  his  body,  with  or  without 
words  of  superadded  limitation,  or  witl)  or  without  words 
of  regulation  ;  unless  the  heirs  of  the  body  can,  consistently  with 
the  general  intention,  be  purchasers,  and  take  either  an  estate-tail 
or  an  estate  in  fet^  in  their  own  right 

The  sound  rule  of  interpretation  to  be  adopted  in  these  cases,  i^ 
that  which  takes  the  context  for  its  guide,  and  which  consults  the 
general  intention,{d)  and  endeavors  to  give  it  efiect ;  and  the  re^^. 
suit  will  be,  that  when  the  words  heirs  of  the  body  are,  on  a  sound 
interpretation  of  the  will,  found  to  be  used  in  a  collective  sense,  as 
descriptive  of  issue  collectively,  they  are  to  be  construed  in  their 
genuine  and  legal  sense,  and  as  words  of  inheritance  or  succession. 
On  the  other  hand,  where  the  words  heirs  of  the  body  are  used  in 
a  limited  and  confined  sense,  and  as  descriptive  of  children  or  issue 
in  the  first  degree^  or  issue  or  children  of  di  particular  denomination  f* 
they  are  words  of  purchase. 

(a)  1 1  Ea«t,  668.  (b)  6  Taunt.  94. 

(r),  1  J.  Black.  10l»2.  (rf)  7  Term  Rep. 683. 
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tn  wilby  the  object  to  which  the  Courts  give  particular  attention, 
Ikiming  to  ascertain  the  general  intention,  and  to  carry  that  object 
into  eSect,  will  always  render  it  essential  to  inquire  whether  there 
was  any  intention  to  intail,  and  who  was  to  be  the  donee  in  tail ; 
and  the  donee  under  the  eift  for  life  will  have  an  estate-tail,  or  for 
life,  according  to  the  result  of  that  inquiry. 

*In  many  cases  he  will  take  an  estate-tail,  to  effectuate   [*377] 
the  general  intention,  since  any  other  construction  would 
not,  either  fr»m  the  absence  of  words  of  superadded  limitation,  or 
from  some  other  cause,  accomplish  that  intention. 

It  may  also  be  remarked,  that  mere  words  of  perpetuity  or  re- 

Silation,  added  to  a  devise  to  a  man  and  his  heirs  of  his  body  law- 
Hy  begotten,  will  not  turn  the  words  descriptive  of  the  heirs, 
Into  words  of  purchase.  Thus,  a  devise  was  to  A,  and  the  heirs  of 
her  body  lawfully  to  be' begotten,  yor  ever^  as  tenants  in  common, 
and  not  as  joint-tenants  ;  and  in  case  she  should  happen  to  die  be- 
fore twenty-one,  or  without  leaving  issue  of  her  body  lawfully  be* 
gotten,  then  to  another  person  ;  and  it  was  held,  the  parent  took 
an  estate-tail.  This  case  is  by  modern  decisions  become  question- 
able. 

To  support  this  last  case,  the  words  far  every  were  rendered  of 
no  particular  import ;  and  the  words  of  modification  or  regulation 
of  the  tenancy  were  disregarded,  and  the  limitation  over  was  con- 
sidered as  a  remainder  Tested  or  contingent;  and  the  words,  with- 
out leaving  issue,  as  referrible  to  an  indefinite  failure  of  issue. 

Modern  judges  (cM)  seem  to  have  discovered  another  and  more 
conststent  construction  of  the  words,  and  under  that  construction 
the  ebUdren  would  be  tenants  in  common,  in  fee,  subject 
to  a  limitation  over,  by  way  of  contingent  ^remainder,  in   [*378] 
one  event,  and  executory  devise  in  another  event. 

lo  proposing  the  instances  of  exception  to  the  rule,  the  grounds 
on  which  the  excepted  cases  received  the  construction  affixed  to 
them,  and  to  which  similar  cases  are  entitled,  are  expressed  in  a 
manner  which  supersedes  the  necessity  of  any  comment  on  each 
particular  case. 

It  remains,  however,  to  point  to  the  circumstances  by  which 
the  case  of  Lowe  v.  Dames  is  to  be  distinguished  from  Legate  and 
Sewell,  and  Jones  and  Morgan ;  since  between  these  cases  there 
18  some  resemblance,  though  in  practice  they  stand  as  opposed  to 
each  other  ;  furnishing  lines  of  distinction. 

In  Lowe  v.  DameSj  the  testator  explained  the  meaning  he  im- 
posed on  the  word  heirs,  in  the  sense  he  used  that  word.  He  de- 
clared, that  he  meant  that  the  heirs  should  take  severally  and  suc- 
eeasively,  according  to  the  priority  of  their  births ;  he  also  in  terms 
directed  that  they  should  take  under  the  names  of  his  first  and 
tyther  sons,  and  not  un^er  the  general  and  collective  term  of  his 
heirs,  and  added  a  limitation  to  the  heirs  of  those  persons.  In  this 

(iM)  Qrttton  t.  Hayward,  6  Taunt.  94 ;  Doe  v.  Gage,  11  East,  668. 
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case  the  construction  did  not  depend  on  the  technical  sense  of  Ihe 
words  heirs  of  the  body,(e)  but  on  the  particular  meaning  the  tes- 
tator himself  had  annexed  to  them,  and  which  he  in  terms 
[*379]  had  declared  to  be  the  same  in  sense  as  his  *firH^  &c 
sons;  while  in  the  cases  of  Legate  and  Sewelly  and  Joms 
and  Morgan^  the  construction  rested  merely  on  the  direction  that 
the  heirs  should  take  severally  and  successively  ^  and  there  was  not 
any  such  direct  explanation  of  the  meaning  of  the  words  heirs  of 
the  body,  as  showed  that  the  testator  used  them  in  any  other  than 
their  technical  sense,  and  as  embra^cing,  unoJlatUj  the  class  of  per- 
sons who  should  successively  lainswer  the  description  of  all  possible 
heirs. 

In  fvillsj  let  it  be  remembered,  the  word  issue  may  be  a  word  of 
limitation  J  and,  connected  with  an  estate  of  freehold  in  the  ances- 
tor, may  give  an  estate-tail  to  him.(/)  But  the  word  issue  is  not, 
ex  vi  termini  J  within  the  rule  in  Slielley^s  case.  Ir  depends  on  the 
context  whether  it  will  give  an  estate-tail  to  the  aocestor.(^) 
.  In  deeds  y  operating  by  way  of  conveyance,  it  is  always  award 
of  designation,  descriptive  of  the  persons  who  are  the  objects  of 
the  gift ;  and  is  never  construed  to  be  a  word  of  limitation.  It  is 
a  word  of  less  determinate  meaning  than  the  words  heirs  qf  the 
body  ;  and,  in  wills,  depends  for  its  construction  more  on  the  inten- 
tion of  the  Testator,  than  on  the  strict  rules  of  law.  As  often  as 
it  is  used  generally,  as  extending  to  issue/rom  generation  to  gem- 
ration^  it  is,  with  the  exception  noticed  in  a  future  page  and 
[*380]  instanced  by  Glenorchy  v.  BosvillCf  (a  case  on  ^exeeuio- 
ry  trusts f{h)  a  word  of  limitation,  and  will  giv^  the  ances- 
tor, taking  an  estate  o//reehold,  an  estatx-tail  ;  for  as  the  word 
issue  is  introduced  in  this  collective  sense,  it  receives  the  same 
construction  as  the  word  heirs  op  the  bodt  would  have  done. 

On  the  other  hand,  if  it  be  applied  with  a  meaning  which  makes 
it  synonymous  with  children,  and  this  appears  from  sy^radiei 
and  uncontrolled  words  of  limitation,  descriptive  of  an  orient 
succession,  different  from  that  imported  by  the  limitation  to  the 
issue  :  as  to  B  for  life,  sans  waste,  and  in  case  he  should  have  an 
issue  male,  then  to  such  issue  male  and  his  heirs  for  eTer;(t)  or 
from  words  of  restraint,  showing  that  the  ancestor  is  to  have  only 
an  estate  for  life,  and  superadding  words  of  limitation  on  the  gift 
to  the  issue;  as  to  one  for  life  only,  and  after  his  decease  to  the  is- 
sue male  of  his  body,  and  the  heirs  male  of  the  body  of  such 
issue  ;{k)  it  will  be  a  word  of  purchase. 

In  the  case  of  Backhouse  y.  Wells,  the  restrictive  word  ^^  oelt*' 
determined  the  eonstructioo. 
For  in  another  ease,  subsequent  in  pointof  time,  a  devise  was  to 


(e)  See  7  T.  Rep.  538.  If)  Kimg  v.  Mmng,  1  Ventr.  214.  225. 

(g)  Doe  V.  CoUU,  4  T.  R.  294. 

(A)  Sitpra  and  infra, 

(t)  Loddingion  and  ITifiie,  Lord  Rajm.  206;  1  Salk.  224. 

(k)  Baekhou$t  v.  Wells,  1  Eq.  Abr.  184 ;  and  lee  the  nate  to  that  caie. 
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Mie  during  the  term  of  his  natural  life^  and  from  and  after 

his  decease^'to  the  use  of  the  issu£  male  of  hia  body  *law-   [*381  J 

fully  begotten,  and  the  heibs  male  of  the  body  of  such  is* 

$ue  nutU^  and  for  want  of  such  issue  male,  remainder  over ;(/)  and 

it  was  determined  in  the  court  of  Common  Pleas,  that  the  ances^ 

tor  took  an  estate-tail  :  and  one  judge  said,  he  thought  too  great 

regard  had  been  paid  to  the  words  heirs  male  of  the  body  ofsv4ih 

iisue. 

The  only  possible  difference  between  the  cases  of  Backhouse  v. 
fVellSf  and  Dodson  and  Grew,  that  can  make  them  distinguishable 
from  each  othet*,  and  be  understood  as  contrasted  authorities,  is, 
that  in  the  former  of  these  cases  the  word  only  was  added  to  the  li- 
-  mitation  for  life,  and  expressed  an  intention  that  the  estate  of  the 
person,  takiitg  under  that  limitation,  should  be  confined  to  this  ex- 
act period  ;  and  that  in  Dodson  v.  Grew  there  was  not  any  such 
addition,  nor  the  addition  of  any  olhei  word  o/*  declaration,  be- 
yond the  words  of  express  limUation. 

Whether  such  declaration  ought  to  be  decisive,  is  submitted  to  the 
reader.  The  writer  of  these  observations  cannot  do  less  than  add, 
he  thinks  the  .question,  in  cases  of  this  sort,  depends  rather  on  the 
inquiry,  whether  the  issue  are  to  have  the  inheritance,  quatenus 
they  are  the  heirs,  and  as  a  class  of  persons,  than  whether  it  is  the 
tnierUion  that  the  ancestor  should  have  an  estate  for  life  only,  and 
not  an  estate,  of  a  greater  extent. 

*lt  is  also  observable,  that  the  case  of  Dodson  and  Grew  [''^382] 
was  decided,  and  has  frequently  been  recognised  as  law, 
and  its  authority  enforced,  for  the  purpose  of  giving  effect  to  the 
general  intention  of  embracing  all  the  issue  within  the  extent  of 
the  devise,  \ti  preferenct  to  a  particular  intention,  which,  if  lite- 
raliy  observed,  would,  for  want  of  cross-remainders,  eventually 
admit  those  in  remainder  into  the  enjoyment  of  the  estate,  in  ex- 
elusion  of  some  of  the  issue,  who,  in  reference  to  the  particular 
intention,  were  the  primary  objects  of  the  testator's  bounty,  (m) 

Limiiatians  of  trust  which  are  executed,{n)  are,  in  deeds  and 
wills,  construed  by  the  same  rules  as  similar  limitations  of  legal  es^ 
tates  in  similar  instruments,  as  often  as  this  can  be  done,  without 
manifest  violation  of  the  express  intention  of  the  parties.  There- 
fore, generally  speaking,  limitations  of  trusts  which  are  executed, 
whether  contained  in  deeds  or  in  wills  y  tot  1 1  receive  the  same  or  a 
similar  determination,  as,  tvith  a  view  to  the  different  instru- 
ments, the  like  cases  would  receive,  if  considered  as  giving  legal  in- 
ste€id  of  equitable  interests. (o)  For  the  construction  on  limi- 
tat  ions  of  t&vst  estates,  is  to  be  the  same  as  on  limitations  of  le- 

(/)  Dodson  Jind  Greic,  1  WiU.  322  ;  7  Term  Rep.  633. 

(m)  See  7  T.  Rep.  633. 

(tt)  Jones  nnd  Morenn,  1  Bio.  Ch.  Ca.  206. 

(n)  Bagiihaw  v.  Spaiccr,  2  Aik.  583  \  1  Coll.  Jurtd.  378. 
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6AL  estates  ;{p)  and  the  same  words  whieh  create  an  estate^ 
[*d83]  tail  in  a  1^1  estate,  will,  if  applied  to  an  equitable  *e8tate| 
create  an  estate-tail  in  that  ;(q)  unless  the  tnierUion  of  the 
author  of  the  trust  be  npparently  and  clearly  different^  and  this  is 
manifested  by  plain  and  direct  expression^  exhibiting  circumatm- 
eeSy  or  necessary  implication ,  which  point  to  the  mode  in  which 
the  heirs  may  take  as  individuals  particularly  describedi  and  pre- 
clude that  construction  which  would  give  to  tiie  ancestor  an  estate 
oiinheritaneen 

The  mere  circumstance, 
1st,  That  the  ancestor's  estate  is  for  the  express  period  of 

his  life  y 
2d,  T6  be  dispunishable  of  waste  ; 
3d,  To  be  attended  with  a  power  oflesasmg  ; 
4th,  That  the  life  interest  is  to  be  a  separate  estate  ;(r) 
5th,  That   trustees  are  substituted,  to  support  contingent  re^ 

mainders. 
6th,  That  to  the  limitation  to  the  heirs  of  the  body,  wiords"  o( 

limitation  to  their  heirs  generally  are  added  ;  or, 
7th,  That  in  addition  to  the  provisions  that  the  ancestor  shall 
take  for  life,  and  that  his  estate  shall  be  with  impeach- 
ment of  waste,  and  that  trustees,  to  whom  an  estate  is 
devised  for  his  life,  shall  support  contingent  remainders, 
or  without  such  additions,  there  are  word^  declaratory 
that  the  heirs  shall  take  severally,  respectively,  and  in 
[*3*4]      remainder,  *the  one  after  the  other,  as  they  shall  be  in 
seniority  of  age  and  priority  of  birth  ;{s)  or, 
8th,  That  the  male  shall  be  preferred  before  the  female,  and 

the  elder  before  the  younger ;(/)  or, 
9th,  that  the  heirs  shall  take  by  purchase, (u)  will  ^oi  prevent 
the  application  of  the  rule  ^   and,  of  course,  the  words 
heirs,  fyc,  will  be  words  of  limitation,  and  not  of  pur- 
chase, {pc) 
At  the  same  time  these  positions  are  advanced,  it  must  be  ac- 
knowledged   that  the  case  of  Bagshaw  and  l^pencer,[y)  {^  case 
which  arose  on  a  will,  and  which  was  determined  by  Lord  Hard- 
wicke  contrary  to  a  former  determination  by  the  Master  of  the 
Rolls,)  is,  if  not  over-ruled  by  the  more  modern  determinations  in 

(p)  Xr.  Eq.  3{NS.  Legg  and  Goldwhrt^  Cases  temp.  Talb.  20.  2  per  WiUiams  366. 
and  note.    Fearne,  164. 

{q)  Phillips  V,  Brydga,  3  Ves.  126,  per  Master  of  the  Rolls. 

{r)  Roberts  r.Dixwtll,  1  Atk.eO<S;  Hearlev.  Greenbankf  8Atk.  716;  see  3  Ves. 
juo.  126. 

(«)  Jones  and  Mmgan,  supra, 

{t)  Denn  ez  dem.  Cresunck  v.  Hohson  and  others,  6  Burr.  2S09;  2  Bl.  605. 

(uS  i/me  V.  Domes,  2  Lord  Raym.  1661. 

(x)  In  his  posthunioas  work,  page  830,  Mr.  Fearne  was  of  opinion,  that  an  e<|ui- 
table  estate  for  life,  for  the  separate  use  of  a  married  woman,  may  unite  with  a  limi- 
ration  of  the  trust  for  the  heirs  of  her  body.    The  opinion  m  p.  379  is  questionable. 

(7/)  2  Atk.  677,  246  j  1  Ves.  142. 
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Wright  and  Pear3(m,{z)  Austen  and  HayloTy  and  Jone^  and  ilfor- 
j!ym9(€K)  an  authority,  that  a  provision  that  the  ancestor  shall  not  be 
punishable  for  waste,  and  that  an  estate  is  devised  to  trustees  to  sup- 
port contingent  remainders,  will,  of  themselves,  in  the 
ease  of  a  trust  executed,  ^change  the  words  heirs,  &c.  in  a  [*385] 
limUation  to  Ihem,  after  a  limitation  to  the  ancestor  for 
life,  into  words  of  purchase,  and  make  these  words,  in  the  con- 
structive  exposition  of  a  court  of  equity,  exercising  its  controlling 
power  of  interpreting  instruments,  by  the  presumable  intention  of 
a  testator,  ot  the  same  import  with  limitations  to  ^rst  and  other 
sonSf&c^  successively  in  tail,  in  strict  settlement. 

In  delivering  his  reasons  for  this  determination.  Lord  Hard- 
mcAe  observed,  that  the  great  difference  between  the  present  case 
and  that  of  Coulson  and  Coulsanf{b)  which  was  pressed  on  him  as  a 
decisive  authority  for  construing  the  words  heirs,  &c.  to  be  words  of 
Umiiatum  and  not  otpurchascy  was,  that  this  was  a  devise  of  a  trust 
in  equity  ;  that  of  a  mere  legal  estate  ;  the  words  of  which  must 
be  taken  as  they  stand,  according  to  their  strict  legal  determina^ 
tioQ  ;  that  in  the  case  of  Bagshaw  and  Spencer,  then  before  the 
Court,  all  the  limitations  were  the  direction  of  a  trusty  which  the 
Court  was  bound  to  carry  into  execution,  according  to  the  inten- 
tion of  the  testator ;  and  as  to  the  difference  urged  to  him  between 
trusts  executed  and  executory,  he  observed,  that  the  distinction  had 
never  been  established  by  any  direct  decision,for  that  all  trusts,  in 
notion  of  law,  were  executory,  and  to  be  carried  into  execution  by 
the  court  by  subpoena.{c) 

^\xkt!& Bagshaw  v.  Spencer  was  determined,  *many  cases  [*386] 
with  similar,  and  others  with  stronger  circumstances  in  fa- 
vor of  the  heirs  as  individuah,  have  been  the  subjects  of  litigation 
in  the  Court  of  Chancery  ;((/)  and  in  no  case  whatever,  of  a  trust 
executed,  have  the  words  heirs  of  the  .body,  following  a  limitation 
to  the  ancestor  for  his  life,  been  held  to  be  words  of  purchase, 
or  received  any  other  or  a  different  determination,  than  the  same 
ease,  considered  as  involving  questions  on  limitations  of  legal  es- 
tates, would  have  received. 

And  it  is  extremely  difficult  to  show  what  those  circumstances 
are,  which  evince  such  an  intention,  as  makes  it  necessary  to  con- 
strue the  word  heirs  to  be  a  word  of  purchase ;  otherwise  than  by 
referring  to  the  cases  already  introduced,  as  arising  on  questions 
respecting  legal  estates,  and  determined  to  have  been  exceptions 
to  the  general  rule,  under  which  the  word  heirs  is  to  be  construed 
a  word  of  limitation. 

£ven  in  the  report  of  Bagshaw  and  Spencer  there  are  several 

(s)  Ambl.  368 ;  Fearne,  126. 

(o)  Ambl.  376 ;  nipra. 

(6)  2  Str.  1 125  ;  2  Atk.  246. 
'  (c)  Suffra,  p.  882. 

{d)  IFr^Aiand  Pearson,  Arobl.^;  Jone^and  Morgan,  I  Bro.  C.C.  206;  Brydgts 
X.  Brydgci,  8  Ves.  120. 
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expressions,  from  which  it  appears  that  Lord  Hardwicke  himself 
took  the  distinction  between  trusts  executed  and  executory  ;  and 
Lord  £my(m  (e)  mentioned  a  case  of  Lloyd  y.  Jonef,  before  Lord 
Norihington^  in  which^^rd  Nortkington  said^  be  conceived  Lord 
ibrdfvicke  to  have  admitted,  at  last^  the  difference  between  trusts 

executed  and  executory. 
{^SSTJI    *In  one  case  there  was, 

1st,  An  executory  trust ;  and, 
Sdly,  A  devise  by  the  same  words. 

In  the  former  case,  the  gift  was  held  to  be  to  the  first  taker  for 
life ;  in  the  latter,  for  an  estate-tail. 

Let  it  be  remembered,  that  the  cited  case  of  Mgood  and  With- 
^*j{/)  ^rose  on  a  deed  of  conveyance  to  trustees,  of  some  lands  in 
fee,  and  of  other  lands  for  the  residue  of  a  term,  upon  trust  for  PF 
for  life,  remainder  to  the  heirs  of  the  body  of  the  said  fVj  and  of 
O  and  My  and  their  heirs,  executors,  and  assigns ;  and  it  would 
seem  that  the  consideration  of  the  circumstances,  that  the  limita- 
tion to  the  heirs  of  fV  was  made  to  them,  and  the  heirs  of  G  and 
M  Jointly,  so  that  all  the  heirs  of  the  several  persons  were  to  tcLhe 
on  interest  of  ike  same  sort,  and  that  the  heirs  ,of  the  body  of  G 
and  M  were  to  take  an  estate  in  fee,  as  appeared  by  the  words  of 
superadded  limitation,  and  that  the  limitation  to  the  heirs  of  the 
body  of  Wy  construed  as  words  of  limitation,  would  have  given  an 
BSTATx-^AiL,  rulcd  the  determination  of  this  case. 

Trusts,  ea?eeuiory  {g)  are  peculiar  to  marriage  articles^  and  those 
instruments,  whether  deeds  or  wills,  in  which,  by  the  express  jnto- 
visions  of  the  instrument,  the  trustees  are  to  convey  ySttth^ 
[*388]  or  assure  the  lands,  on  which  the  instrument  is  *to  ope- 
rate, or  io  purchase  land  with  money  entrusted  to  be  laid 
out  in  a  real  estate ;  thereby  showing  that  the  parties  have  afur^' 
ther  conveyance  in  their  prospect  and  contemplation»{h) 

The  mere  circumstance  that  the  party  covenants  to  do  an  act,  or 
directs  a  conveyance  to  be  made,  will  not,  of  itself,  make  the  trust 
executory. 

The  conclusion  that  a  trust  is  executed  or  executory y  must  de^ 
pend  on  the  quo  animo  ;  on  the  inquiry,  whether  another  instru- 
ment be  in  the  contemplation  of  the  party,  as  the  act  which  is  to 
give  full  and  complete  effect  to  the  principal  object  he  has  in  view, 
hildren  as  purchasers  are  always  understood  to  be  the  main  ob- 
jects of  marriage  articlesy  and  also  of  deeds,  and  even,  except  as  i» 
afterwards  noticed,  wills,  directing  (t)  that  lands  to  be  purchased^ 
or  lands  of  which  the  testator  is  the  owner,  shall  be  settled  or  con- 
veyed ;  unless  the  settlement  or  conveyance  is  to  be  made,  with 

(c)  2  Cox,  p.  W.  478. 
(/)  p.  359. 

(ff)  1  Fonbl.  408 ;  Cox's  Notes  to  2  P.  W.  477  ;  2  Vcs.  &  Bcamcs,  dS9. 
(/i)  Diflfercncc  between  a  limitation  to  heirs  of  the  body  of  a  man  by  his  w»fe|and 
^nemfly.  Rtnd  v.  Ward,  7  VIn.  Abr.  123. 
(t)  Battard,  v.  Prnbt/j  2  Cox's  Rep.  6. 
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reference  to  partieular  uses,  or  upon  tra8t8|(A?)and  the  legal  ope- 
ration and  effect  of  the  uses  and  trusts  are  already  fixed.  When 
the  uses  and  trusts  are  already  ascertained,  the  trust  is  not  const* 
dered  as  exeeutort/.  That  point  was  decided  in  Boe  v.  JiiHr9py(J) 
and  in  Austen  v.  Taylor  ;  and  particularly  in  the  latter  of  these 
easee,  and  the  recent  caae  of  Brouncker  v.  Bagot,{in) 

*That  a  trust  will  not  be  executory  merely  because  the  [*389] 
party  covenants  to  do  un  acty  is  a  distinction  clearly  dedu- 
cible  from  all  the  cases  on  this  learning,  and  is  particularly  illus- 
trated by  an  instance  in  fact,  and  a  decision  on  the  question,  in 
fFkiie  and  7%omioratf^A.(n)  Indeed,  the  cited  caaes  of  Boe  and 
Aistrop,  and  Austen  y.  Taylor  (o)  are  also  authorities  for  the  like 
cODcluaton. 

In  Boe  y.  JiUtrop  a  settlement  was  made  by  the  husband  pre- 
yious  to  marriage,  of  bis  freehold  estates,  to  the  use  of  himself  and 
his  intended  wife,  for  their  liyes  and  the  life  of  the  sunriyor,  and, 
after  their  decease,  to  the  heirs  of  the  body  efiht  eeitler,  on  the  body 
of  hb  intended  wife  to  be  begotten,  with  remainder  to  his  own  right 
heirs ;  and  in  that  settlement,  he  covenanted  to  surrender  his  copg" 
hold  lands,  which  were  of  inheritance,  descendible  by  the  custom 
of  the  manor  to  the  youngest  son,  to  the  use  of  himself  and  fats  in- 
tended wife  and  dieir  heirs  of  their  two  bodies  to  be  begotten^  in 
Uke  manneTy  and  to  the  9ame  uses^  as  the  freehold  lands  tiierein- 
belbre  mentioned  w^e  settled  and  conyeyed  ;  and,  after  the  mar- 
riage, he  surrendered  the  copyhold  lands  to  the  uaeof  himaelf  and 
wift  for  their  liyes  and  the  life  of  the  surviyor  of  them,  and  after 
their  seyeral  deceases,  to  the  use  of  the  heirs  of  their  two 
bodies,  and  for  want  of  such  issue,  to  the  use  of  ^himself  in  [*d90] 
fee.  Dt  Ghrey,  Ch.  J.  said  it  was  a  mighfy  dear  case;  and 
all  the  Court  agreed,  that  as  the  coyenant  for  the  surrender  of  the 
eopyiiold  referred  to  the  uses  declared  of  the  freehold^  the  word 
heirs  in  the  article,  could  not  be  considered  as  a  word  of  purchase, 
bat  mast  hare  its  legal  operation,  according  to  the  e&et  of  tint 
word  la  the  limitation  of  Uie  fi'eehokl  lands. 

In  Jiusten  v.  Taylor j{p)  a  testator,  after  giying  certain  famds  to 
trasfeees  and  their  heirs,  among  other  trusts,  upon  trust  for  P  for 
life^  remainder  to  trustees  4o  preserve^  &c.  remainder  to  the  heirs  of 
the  body  of  P,  remainder  to  his  own  right  heirs ;  gave  the  residue 
of  his  personal  estate  to  trustees,  in  trust  to  buy  lands  in  fee-einq^; 
which  he  directed  ahould  remain,  continue,  and  be,  to,  for,  and 
npon  such  and  the  like  estate  and  estates,  trusts,  intents,  and  par- 
poeea,  and  under  and  subject  to  the  like  charges,  restrictions^  and 

(i^  Brouneker  r.  Bagot,  1  Mer,271. 
(1)  2  Black.  Rep.  1228 ;  Tracy  r.  UthvHer,  3  Atlr.  t94. 
(m)  1  MerriT.  271. 
(n)  Ambl.  376 ;  2  yern.  702. 
(9)  See  also  Tracey  ▼.  LethvHer,  3  Atk.  794. 

(p)  Ambl.  876 ;  and  Brouneker  t.  BagoL  1  Men*.  271 ;  bat  see  Pmitton  r.  Bait,  1 
£q.  Ab.  186. 


390       ON  THE  RULE  IN  SHELLEY^S  CASE. 

limitations,  as  were  by  him  before  devised,  limited,  and  declared, 
of  and  concerning  his  land  and  premises  thereinbefore  last  devised, 
or  as  near  thereto  as  might  be,  and  the  deaths  of  persons  would  ad- 
mit: and  the  Lord  Keeper  was  of  opinion,  that  m  the  case  qfim- 
perfect  trusts  only^  that  Court  could  make  a  different  construction 
jram  a  legal  limitation.     In  that  case,  he  said,  there  was  no  rs- 

jerence  to  the  trustees*  Without  that  ingredient,  he  did 
[*S91]  not  *find  any  case  where  the  Court  had  given  a  difierent 

meaning  from  what  a  court  of  law  would  on  a  l^al  limita- 
tion. Nothing  was  left  to  the  trustees  to  be  done,  but  to  buy  the 
land.  The  testator  had  declared  the  uses  of  the  land  when  pur^ 
chased. 

And  in  TFhite  and  Thomboroughf{q)  a  man,  with  a  view  to  his 
intended  marriage,  and  as  a  mode  of  conveyance,  covenanted  to  levy 
a  fine  of  freehold  lands,  and  to  surrender  copyhold  lands,  to  the  lise 
of  himself  for  life,  remainder  to  his  wife  for  life,  remainder  to  his 
heirs  males  of  his  body  by  his  wife,  remainder  to  the  heirs  of  their 
two  bodies,  and  omitted  to  levy  the  fine  or  make  the  surrender ; 
and  Lord  Hdrcourt,  on  a  rehearing,  after  a  former  hearing  by  bim, 
in  which  he  had  considered  the  covenant  as  executory,  and  to  be 
construed  in  the  same  manner  as  marriage  articles,  declared,  that 
the  covenant  to  levy  the  fine  and  declaring  the  uses  thereof,  was  to 
be  considered,  not  as  articles  but  as  a  defective  settlement,  and,  in 
that  Court  (the  Chancery)  to  be  of  the  same  efiect,  as  if  the  fine  had 
been  levied,  atfd  the  surrender  made ;  and  that  the  uses  were  to  be 
construed  as  in  a  perfect  and  complete  settlement,  and  not  to  be 
varied  or  altered. 

In  construing  marriage  articles,  and  such  other  instruments  as 

are  directory ,  particularly  deeds  or  wills,  providing  for  a 
p392]   conveyance  to  be  *made,(r)  or  ordering  money  to  be  laid 

out  in  the  purchase  of  l8nds,(5)  the  end  and  consideration  of 
the  articles  or  other  instruments,  and  the  intent  of  the  trusts,  are  to 
be  regarded  ;(f)  and  in  articles,  not  followed  hy  a  settlement  pre» 
w>us  to  the  marriage f  or  if  there  be  a  previous  settlement/ though 
the  settlement  purports,  in  terms,  to  be  in  pursuance  sad  perform-- 
ance  of  the  articles,  the  limitation  to  the  heirs  will  not  be  the  sub- 
ject of  this  rule,  if  the  application  of  the  rule  would  give  to  the  an- 
cestor an  estate-tail,  and  enable  him  alone,  solely,  and  by  him- 
self,>to  alien  the  inheritanceto  the  prejudice  of  his  children  ;(tf)ybr, 
in  marriage  ariicles,  the  unborn  children  are  considered  as  pttr^ 
chasers  for  a  valuable  consideration,  and  the  very  objects  of  the  m- 

{q)  2  Vera.  702. 

(r)  Trevor  t.  TVeoor,  1  Eq.  Abr.  387 ;  2  Brown^s  Par.  Ca.  122;  SireatJUld ▼.  StrtU- 
JieU,  Ca.  temp.  Talb.  176;  Cutaek  ▼.  Ouodb,  1  Brown'i  Far.  Cas.  470  ;  Mmdiek  t. 
WUkei,  1  Eq.  Abr.  30S.  C.  6 ;  GUb.  Eq.  Rep.  114  ;  Per  BuUer,  2  Term  Rep.  2fi2. 

(«)  Jonet  T.  Langton,  1  Eq.  Abr.  392. 

(0  Bastard  t.  Froby,  2  Cox,  P.  W.  478.  and  MS.  > 

(tt)  HoiUM- ▼.  Hosier,  2  Vera.  668 ;  IP.  W.  125;  Westw,  Erriuetft2P.V9.349;  3 
Brown's  Par.  Ca.  327. 
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tended  settlement  ;{x)  and  since  the  settlement  which  leaves  the 
estate  wholly  in  thepotver  of  the  settling  parent y  would  be  nugato- 
ry, the  Court  of  Chancery,  merely  /rom  the  nature  of  the  prom-- 
^um,(y)  construes  the  words  of  limitation  to  the  heirs  of 
the  body^  to  *fnean  (he  children  of  the  marriage  and  their  [*?93] 
BEiRs  i{z)  ordering  the  limitationsln  the  settlement  to  be 
to  the  Jirst  and  other  ^oti^  in  tail,  with  remainder  to  the  daughters 
as  tenants  in  common  in  tail,  with  cross-remainders  among  the 
daughters  in  tail ;  and  interposing  estates  to  trustees  to  support 
contingent  remainders ;  or  ordering  the  limitations  to  be  less  com- 
prehensive ;  or  to  vary  in  terms  and  in  extent  of  operation,  accord-- 
log  to  the  words,  descriptive  of  the  heirs. 

.  'Articles  carried  into  execution  by  a  settlement  previous  to  the 
marriage,  without  ant/  reference  by  tlie  settlement  to  the  articles; 
and  also  those  limitations  in  articles,  which  will  have  the  effect  to 
exclude  the  settling  parent  from  the  power  of  barring  the  intail, 
without  the  concurrence  of  the  other  parent ;  and  those  articles 
also,  which,  after  making  a  provision  for  some  issue  of'the  mar- 
riage,  as  sons,  by  the  name  oiso7is,  (giving  them  estates-tail,)  and 
securing  portions  to  the  daughters,  contain  limitations  to  the  heirs 
of  the  body ;  and  those  articles  also,  which,  by  a  change  of  ex- 
PRES8ioN,(a)  in  different  classes  of  limitation,  show  that  the  set- 
tling party  makes  a  distinction  between  the  words  frst  and  other 
sonSf  and  the  words  heirs  of  the  hody^  or  even  uses  the 
words  heirs  of  the  body  differently,  in  different  *clauses  [*394] 
of  the  same  instrument;  are  not  within  the  reason,  nor 
objects  of  the  exception. 

In  those  instances  in  which  the  settlement  is  previous  to  the 
marriage,  without  any  reference  to  the  articles,  the  settlement  can- 
not be  controlled  by  the  articles. 

Some  have  supposed  that  relief  is  withheld  on  a  presumption  of 
a  change  of  intention  ;(6)  but  it  seems  rather  on  the  ground  of  want 
of  jurisdiction  in  the  Court  of  Chancery,  that  the  settlement  is  al- 
lowed to  have  its  legal  operation. 

And  it  has  always  been  thought  a  sufficient  and  very  prudent 
provision  for  the  issncy  at  least  the  occasions,  of  the  intended  mar^ 
riage,  when  the  settlement  proceeds  from  the  husband,  that  the 
limitations  should  give  estates^  which,  though  they  are  of  inheri- 
tance, do  not  confer  a  power  of  alienation,  lohich  can  he  exercised 
without  the  concurrence  of  the  husband  and  wife  ;{c)  so  that  nei- 
ther the  husband  alone ^  in  the  lifetime  of  his  wife,  or  eitfier  of  them 
after  the  death  of  the  other,  can  disinherit  the  issue.  , 

On  this  s;round,  as  often  as  the  limitations  in  their  legal  import, 
would  entitle  the  ancestors  to  interests  or  estates  of  this  descrip- 

*         • 

(x}  Per  Jiuller,  in  MSS. 

(.v)  Slrta{fietd  v.  SlrenlJivUl^  mprn. 

(2)  Roberts  v.  Khifrttni/^  I  Vcs.  238. 

(«)  Spc  OfgooH  V.  Htrodty  2  P.  W.  25<J,  contra,  or,  at  leasl,  hd  exception. 

iff)  Ugg  V.  a.jldwire,  Cas,  temp.  Talb.  20.  (c)  7  Ves.  890. 
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tioD,  the  Court  of  Chancery  has  declined  to  interfere,  or 
[*395]   interfering,  has  allowed  to  the  limitations  ^precisely  the 

same  effect  as  they  would  have  had  in  a  conveyance  giving 
legal  interests.  Therefore,  in  those  instances  in  which  the  tenor 
t)f  the  articles  is,  that  the  estate  of  the  intended  kiisband^  or  an  es- 
tate  h/  his provisiofiy  according  to  the  statute  of  11  Hen.  VII.  (un- 
der  which  statute  he  must  convey  the  estate,  or  procure  the  same 
to  be  conveyed,  or  the  same  must  be  purchased  with  his  money ),(c() 
^11  be  so  settled,  that  the  wi/e  cUane  shall  have  an  estate-tail ;  tt 
to  the  use  of  the  intended  husband  for  his  life,  remainder  to  his  in- 
tended  wife  for  her  life,  remainder  to  the  heirs  of  the  body  of  <Ac 
intended  wi/e^  by  her  intended  husband  ;  (as  was  the  form  of  the 
limitations  in  Honor  and  Honorf(e)  and  Whateley  v.  Kemp  ,*(/) 
or  so  that  the  inheritance  shall  be  a  contingent  interest  to  each  pa- 
rent, and  can  never  vest  in  the  parent  to  whom  it  is  limited  ;  as  to 
the  use  of  the  husband  for  life,  remainder  to  the  use  of  his  intend- 
ed wife  for  her  life,  and  after  the  deceases  of  them  both,  to  the  use 
of  the  heirs  of  her  body  by  him,  if  he  survived  her^  and  if  she  sur* 
vived  himj  to  his  heirs  of  his  bodyj  on  her  body  to  be  begotten, 
remainder  to  his  own  right  heirs ;  as  was  the  case  of  Highway 
and  others  v.  Banner  and  others  ;(^)  the  Court  of  Chancery  will 

NOT  VARY  or  alter  the  words  of  limitation  ;  but  will  suf- 
[*396]   fer  them  to  be  inserted  in  the  ^settlement,  and  have  their 

full  legal  import  and  construction. 
Honor  v.  Honor  arose  on  articles  for  a  settlement  by  the  hus- 
band, of  freehold  lands  of  which  he  was  seised.  Whateley  v.  Kemp 
arose  on  articles  for  the  settlement  of  freehold  lands,  to  be  pur- 
chased with  his  money ;  and  Highway  v.  Banner  originated  in 
articles  by  the  owner  of  a  customary  freehold,  to  settle  his  custo- 
mary tenement,  held  by  copy  of  Court  Roll.  The  two  first  of 
these  cases  clearly  turned  on  the  mere  circumstance,  that  the  wife 
alone  was  to  have  an  estate  of  inheritance  in  lands  of  the  provision 
of  the  husband,  and  therefore,  it  would  not  be  in  the  power  of  the 
husband  alone,  or  of  his  wife  in  his  lifetime,  without  his  coDsent,(&) 
or  after  his  death,  without  the  consent  of  the  heir  in  tail,  or  of  the 
person  noxt  in  reversion  or  remainder j  to  discontinue  the  estate- 
tail,  or  make  any  alienation  to  the  prejudice  of  her  issue,  the  re- 
mainder-man, or  reversioner. 

The  distinguishing  circumstance  of  the  last  of  these  three  cases 
is,  that  the  inheritance  wa3  limited,  so  that  it  could  not  passibiy 
vest  in  either  of  the  parents  while  alive,  but  was  necessarily  to  re- 
main in  contingency,  as  long  as  both  the  parents  should  be  living, 
and  was  to  vest  only  after  the  death  of  such  one  of  them  as  should 

first  depart  this  life,  and  was  then  to  vest  in  the  hetrs  of 
[^397]    that  person,  as  his  ^descendants ;  so  that  neither  of  tht 

(d)  1  Vol.  of  Conveyancings,  p.  19.  146. 

(0  1  P.  W.  128.  (/)  Cited  in  2  V©g.  368. 

ifr)  1  Brown'i  Ch.  Ch.  584. 

(A)  Cro.  Jac.  474 ;  1  Conrey.  19. 
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jKirehti  wonld,  ringly  and  alone,  ever  have  a  certain  and  absolute 
power  of  lawful  alienation,  thoagh  the  limitation  to  the  heirs^  was 
to  give  the  inheritance  as  a  contingent  interest  to  one  of  them. 

From  these  three  cases  the  condusion  is,  that  in  the  two  former^ 
the  wife  alone,  to  whom  the  inheritance  was  limited,  and  in  the 
bitter,  the  husband  or  wife,  (to  one  or  the  other  of  whom  the  Kini- 
tation  was,  on  the  contingency  that  the  person  who  was  to  have 
the  inheritance  should  die  in  the  lifetime  of  the  other)  had  not  anj 
stich  estate  as  would  confer  a  power  on  that  person  singly  to  make 
any  alienation  by  way  of  conveyance^  to  the  prejudice  of  the  issue. 

It  is  in  cases  of  this  description  only,  and  in  no  others,  that  li- 
mitations to  the  heirs  of  the  body,  as  providing  for  all  the  issue  of 
the  marrii^,  are,  in  articles  for  a  settlement,  construed  to  entitle 
the  ancestor  to  the  inheritance. 

Had  the  limitation  in  the  articles  to  the  heirs  been  in  such  form, 
that,  according  to  the  legal  construction  of  the  words  of  limitationy 
either  of  the  parents  singly  might,  in  the  lifetime,  or  after  the  de- 
cease of  the  other  of  them,  have  lawfully  made  any  alienation,  by 
way  of  conveyance,  to  the  prejudice  of  their  issue,  the  Court  of 
ChflDcery  would  have  held  the  words  to  be  irregular,  informal,  ahd 
vsed  through  mistake,  and  have  ordered  a  strict  settlement  to  be 
made  ;  and  therefore,  as  often  as  one  of  two  persons,  who 
are  about  to  intermarry,  either  the  man  or  woman,  *arti-  [^398} 
cks  to  settle  land  on  themselves  Jointly^  for  b  Joint  estate,  (t) 
or  on  themselves  stu^cessively^  for  several  and  distinct  estates  ;{k) 
and  ID  the  articles  for  a  settlement  by  the  man,  there  is  to  be  a 
limitation  to  his  heirs  of  his  body  on  his  wife  begotten, (/)  or  the 
heirs  of  the  body  of  himself  and  his  intended  wife  ;(m)  and  by  the 
articles  for  a  settlement  by  the  woman,  there  is  a  limitation  to  her 
heirs  ^Aer  body  to  be  begotten  by  her  intended  husband, (n)  or  to 
the  heirs  of  the  body  of  the  intended  husband,  to  be  begotten  by 
hira  on  her  body,  or  to  the  heirs  of  their  two  bodies,(o)  the  limita- 
tions to  the  heirs  will  be  construed  to  have  the  first  and  other  sons 
in  vieWy  and  the  settlement  will  he  ordered  to  be  madcy  or  if  made, 
reformed,  accordinolt.  Since  limitations  to  the  heirs  in  this 
farm  would  enable  the  intended  husband  alone,  in  all  the  instances 
in  which  the  limitations  are  to  his  heirs  of  his  body,  or  the  heirs  of 
the  bodies  of  himself  and  his  wife,  and  after  the  death  of  the  hus- 
band, would  enable  the  intended  wife  aloncj  in  all  the  instances  in 
whieh  the  articles  are  for  a  settlement  by  her,  and  the  limi- 
tations are  to  her  heirs  of  her  body,  by  her  husband,  or  *to  [*399} 
the  heirs  of  the  bodies  of  herself  and  her  intended  husband^ 
to  make  an  alienation  to  the  prejudice  of  the  issue,  if  the  words 
were  allowed  the  construction  they  would  receive  ai  law,  the  Court 


(s)  SirtaiJUtd  v.  StreatJUld,  iupra^  392 ;  Jonet  ▼.  Langdon,  1  £q.  Abr.  392. 

fk)  TVevor  and  TVfVor ,  $upraf  392. 
t)  Sirealfield  and  StreatJUldf  and  Trevwr  and  Trevor,  supra, 
(m)  Cutack  and  Cusaek,  and  Jfandick  v.  WilkeSf  suj/ra,  392. 
(n)  Ane*  v.  Langten,  mprm. 
(o)  Burton  v.  UattingSf  Gilb.  Eq.  Rep.  118;  Butler's  Fearae,  94.  99.  106. 


S99  ON  THE  RULE  IN  SHELLEY's  CASE. 

of  Chancery  will  interpose  its  power  of  correcting  the  mistaket 
into  which  the  parties  may  h^ve  fallen ,  contrary  to  their  contract, 
and  direct  the  settlement  to  be  prepared  with  those  forms  of  limi* 
tations,  which  will  secure  to  the  children,  &c.  certainJy  and  effec- 
tuallj/y  the  provision  presumably  intended  for  them. 

The  distinction  that  a  limitation  to  heirs,  &c.  may,  in  articles, 
be  construed  to  give  to  the  ancestor  the  interest  imported  by  that 
limitation,  (when  a  provision  is  made  for  all  the  children  of  the 
marriage  in  some  manner  or  other;  for  some  by  the  names  o{som; 
for  others  under  the  appellation  of  heirSj)  is  clear  from  the  case  of 
Powell  and  Pirice,{p)  contrasted  with  the  case  of  West  and  Erm- 
8ej/.{q) 

West  and  Errissey  was  the  first  case  in  order  of  time,  and  in 
that  case,  the  articles  stipulated  to  settle  lands,  to  the  use  of  the 
intended  husband  for  life,  subject  to  waste,  remainder  to  the  in- 
tended wife  for  life,  remainder  to  the  heirs  male  of  the  intended 
husband,  by  his  intended  wife,  remainder  to  the  heirs  male  of  the 
body  of  the  intended  husband  by  any  other  wife,  remainder  to  the 
heirs  female  of  the  intended  husband  by  his  said  wife ;  and 
[*400]  leasing  and  jointuring  powers  *were  reserved  to  the  in- 
tended husband  ;  and  on  an  appeal  to  the  House  of  Lords 
against  an  order  of  dismission,  made  in  the  Court  of  Exchequer,  it 
was  decreed  that  the  limitation  to  the  heirs  females  entitled  the 
daughters  of  the  marriage  to  an  estate-tail  by  purchase;  and  the 
most  probable  grounds  of  this  decision  are,  that  the  expression 
heirs  females  used  in  the  contrasted  sense  of  heirs  males,  did,  in 
marriage  articles,  call  for  the  same  construction  in  favor  of  daugh- 
ters as  the  expression  heirs  males  is,  in  this  species  of  instrument, 
allowed  to  have  in  favor  of  sons  ;  that  both  descriptions  of  persons 
were,  as  far  as  any  conclusion  on  that  head  could  be  drawn  from 
the  words  of  the  articles,  equally  in  the  contemplation  of  the  par^ 
ties ;  and  that  no  provision  was.  made  for  the  daughters  besides  that 
which  they  could  claim  under  the  limitation  to  the  heirs  female  of 
the  intended  rrtarriage. 

In  Powell  and  Price,  the  articles  provided  for  a  settlement,  to 
be  made  to  the  vse  of  the  intended  husband  for  life,  remainder  to 
the  use  of  trustees  for  his  life,  to  support  contingent  remainders; 
remainder,  as  to  part,  to  the  use  of  the  intended  wife  for  her  life, 
for  her  jointure,  remainder,  as  to  the  whole,  to  the  first  and  every 
other  son  of  the  marriage  successively,  in  tail  male,  remainder  to 
the  heirs  male  of  the  body  of  the  husband,  (under  which  limita- 
tion, as  in  fVest  and  Errissey,  sons  begotten  by  him  on  the  body 
of  any  woman  might  have  taken,)  remainder  to  the  HSias 
[*401]  of  *his  body  by  his  intended  wife,  remainder  to  the  right 
heirs  of  himself;  with  a  power  to  husband  and  wife  to 
make  leases;  and  a  provision,  that  if  the  husband  should  die  with- 
out issue  male,  by  his  intended  wife,  and  there  should  be  one 

(p)  2  P.  W.  635.  (9)  2  P.  W.  3*19 ;  3  Brown^s  Par.  Ca.  827. 
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da/ughter,  she  should  have  S^OOO/.,  and  if  there  should  be  more 
daugkiers  than  one,  they  should  have  4,000/.  among  them :  and 
these  portions  were  secured  on  part  of  the  settled  lands.  And  it 
was  resolved,  that  3,000/.  secured  to  the  daughter,  the  only  issue 
of  the  first  marriage,  by  a  settlement  which  the  husband  made  on 
a  subsequent  marriage,  (he  having,  till  that  time,  suffered  the  pro- 
vision for  the  issue  of  the  first  marriage  to  rest  wholly  on  the  arti- 
cles,) was  an  actual  satisfaction  of  all  demands  under  the  articles, 
and  that  though  a  limitation  by  artjicles  to  the  heirs  male  of  a  mar- 
riage^  after  an  express  estate  for  life  to  the  father,  was  taken  to 
mean  a  remainder  to  the  first  and  every  other  souy  it  did  not  fol- 
low, that  a  limitation  to  the  heirs  of  the  body  must  be  equivalent 
to  a  remainder  limited  to  daughters^  especially  in  this  case,  where 
they  were  postponed  to  the  heirs  male  of  the  body  of  the  intended 
husband  by  arly  wife  ;  and  where  there  was  an  express  pecuniary 
provision  made  for  the  daughters  by  the  first  wife. 

It  may  be  added,  (and  this  circumstance  makes  this  case  more 
clearly  distinguishable  from  West  and  Errissey,)  that  no  notice 
was  taken  of  daughters  contrasted  with  sons^  or  oi females 
contrasted  with  males^  as  the  express  ^objects  of  the  pro-  [*402} 
vision  made  by  the  limitations  of  estates,  and  that  care 
was  taken  of  the  daughters  t7in)SR  that  mahs  by  9i  provision  cfa 
different  sort. 

That  there  is  an  allowed  and  established  distinction  between 
those  articles  which  do,  and  those  which  do  not,  by  a  change  of 
expression,  in  the  several  classes  of  limitation,  show  that  the  set- 
tling party  makes  a  difference  between  the  use  of  the  words  ^rf^ 
and  other  sonSf  and  the  words  heirs  of  the  bo<!y ;  and  even  between 
the  different  use  of  the  words  heirs  of  the  bcdy  in  different  clauses 
of  the  same  instrument,  is  clear,  from  Pomll  a.nd  Pnce,  already 
Cited,  and  from  Chambers  and  Chambers^ir)  and  Howell  and 
HowelL{s) 

In  the  former  of  the  two  last  cases,  money  in  the  hands  of  trus- 
tees was  articled  to  be  disposed  of  in  the  purchase  of  lands,  to  be 
settled  on  the  intended  husband  for  life,  remainder  to  the  intended 
wife  for  life,  for  her  jointure,  remainder  to  ih^  first  and  other  sons 
of  the  marriage  successively  in  tail  male,  chargeable  with  2,000/. 
,for  younger  children,  remainder  to  the  husband  in  fee ;  and,  by 
the  same  articles,  the  father  of  the  intended  husband,  covenanted 
to  settle  other  lands  on  his  said  son  and  the  heirs  male  of  his  body, 
remainder  to  the  right  heirs  of  himself,  the  father. 

In  the  latter  of  these  cases,  the  articles  were  *for  a  set-  [*403] 
tlement  of  part  of  the  land,  on  the  husband  for  life,  remain- 
der to  the  wife  for  life,  remainder^  after  the  death  of  the  survivor, 
to  the  heirs  of  the  body  of  the  wife  ;  and  of  other  part  of  the  lands, 
on  the  husband  for  life,  remainder  to  the  heirs  of  his  body,  remain- 
der to  the  wife.    And  it  was  said,  in  the  first  of  these  cases,  by 

(r)  Fitzgibbon's  Rep.  127 ;  2  Eq.  C«.  Abr.  86.  C.  4.  (*)  2  Ve«.  358. 
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Lad  CfaaoeeUor  iSngf  that  by  tiie  ardolesi  those  Ifttids  wMdi 
were  oomprised  in  the  second  olass  of  limitation  frere  not  intended 
to  be  settled,  as  a  provision  lor  the  ckilclren  of  that  marriage ;  tfaat 
die  children  were  taken  care  of  by  the  other  part  of  the  articles ; 
by  the  trust  money ;  and  that  it  was  not  like  the  oominon  case  of 
tttteles  for  a  settiement  on  the  issue  of  the  marriage,  where  no 
eibar  promsion  was  aiade  for,  or  care  taken  of,  them ;  and  (l^at  the 
tKfferent  manner  of  penning  the  articles,  in  relation  to  the  trost 
Bioney,  and  as  to  those  lani$;  the  one  to  be  in  Hriet  seiUement  to 
the  fint  and  other  sens  of  that  marriage,  the  other  to  be  limited  to 
the  husband  and  his  heirs  mide  of  his  body  generally,  and  net  tied 
up  to  the  iseue  ^  that  fnarriage,{t)  sbow^  plainly  that  ttie  par- 
ties understood,  and  had  in  eoatemplatton,  the  diflTerence  between 
a  strict  settiement  upon  the  isstte  of  thai  marriage,  and  a  gmeral 
settlement  upon  the  husband  and  the  heirs  males  of  his  body. 

In  the  latter  of  these  cases,  it  was  observed  by  Lord  Hardwicke, 
that  there  was  a  difference  in  the  penning  of  the  two  li- 
[*404]  mitations;  that  an  *the^r«/,  the  parties  might  have  it  lo 
view,  to  leave  at  in  the  power,  not  of  the  fatiier  eniy,  itil 
t^fbsih  to  varjf> ;  that  an  the  second,  there  would  be  no  sense  of  the 
limitation,  but  as  the  son  contended,  which  was  to^  have  the  aiti- 
eles  oarried  into  execataon  strictly,  to  the  first  and  every  other  sen 
in  tail  ^  that  otherwise  it  would  be  in  the  power  of  the  father,  by 
iioe,  to  bar  it  and  defeat  all  the  issue ;  that  it  seemed  a  strong  dis- 
tinctimi  on  the  face  cf  the  articles ;  and  that  there  had  been  eases 
adjudged  on  that  dlstnction  ;  that  as  there  was  a  difference  in  the 
penning  of  the  articles ;  in  one  (should  be,  clause)  of  which  they 
might  intend  to  leavd  it  in  the  power  of  the  father,  in  the  other 
not  in  his  power  to  do  it  alone,  it  was  a  reasonahk  way. 

In  delivering  his  opinion  on  this  case.  Lord  Hdrdwiehe  cited  a 
case  of  articles  for  a  settlement,  of  part  of  certain  lands  on  the  fii** 
ther  for  life,  on  the  wife  for  life,  on  the  first  and  other  sons  and 
daughters  in  tail ;  and  of  other  part,  on  the  father  for  life,  and  the 
heirs  mak^fhis  body  by  his  then  intended  wife ;  and  stated  Lord 
Macclesfield  (who  decreed  to  the  father  in  tail,  as  to  the  lands  com* 
prised  in  the  second  class  of  limitations)  to  have  said,  by  way  of 
observation  on  that  case,  if  that  had  been  the  sole  limitation,  he 
should,  without  scruple,  decree  in  strict  settlbmbnt,  according 
to  the  common  rule )  but  that  where  the  parties  had  shown 
[*405]  they  knew  the  distinction,  when  to  put  *it  out  of  the  power 
of  the  father,  and  when  to  leave  it  in  his  power,  he  would 
not  vary  the  last  limitation. 

Deeds  and  wills  creating  trusts  which  are  executory,  and  show 
an  intention  in  the  party,  tfiat  his  directions  shall  not  be  consider- 
ed as  complete  and  conclusive,  but  rather  as  minutes^  from  which 
more  full  and  more  correct  limitations  are  to  be  framed,  ane  open 
to  the  same  observations,  and  entitled  to  the  same  construction ; 

(t)  Set  infra. 
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and  in  these  iBstraments,  the  word  heirs  tviU  receive  the  same  ior 
terpretatioDT  as  in  executorj/^  irusts,  as  often  as  there  is  any  trace  of 
aa  intention  to  use  this  wordj  or,  in  wii«ls,  and  perhaps  in  deeds 
loQj  the  word  iesue^  or  other  substituted  word  of  the  satjM  import 
as  words  qf  purchase* 

In  instruments  creating  executory  trusts,  the  clause  for  exempt- 
ing the  ancestor  from  Impeachment  of  waste;  the  insertion  of  trus- 
tees to  support  conlingeni  remainders,  or  any  clause  which  denies 
the  power  of  barring  the  intail,(t«)  or  any  like  clause,  furnishes 
evidence  of  such  intention*  The  case  of  Leonard  v.  Earl  of  iS'tt*- 
sex^a)  goes  still  iarther;  for  in  that  case,  the  trust  was,  by  one  and 
the  same  connected  clause,  to  settle  on  the  ancestor  and  his- heirs 
nfhis  body  J  without  any  express  estate  for  life,  or  any  other  con- 
trolling circumstancesi  besides  directions  that  special  care 
should  be  taken  in  such  settlement,  that  itshouldnever  be  *m  [*406] 
the  power  qf  either  of  the  sons  (who  were  the  immediate 
objects  of  the  devise)  to  dock  the  intail  of  either  qf  their  moietiee 
(the  devise  being  made  to  them  of  moieties)  during  their  or  either 
of  their  lives. 

Accordingly  in  Blackburn  v.  Stables,  Sir  William  Orani,  "ML 
tL(y)  said,  '^  I  know  of  no  difference  between  an  ezeoutery  troat 
in  mairiage  articles  and  a  will,  except  that  the  ot^ect  and  purpose 
o{  the  former  furnish  an  indication  of  intention  which  must  be 
wanting  in  the  latter.'^  But  in  that  case  he  ruled,  ^*  that  if  a  will 
directs  a  limitation  for  life,  with  remainder  to  the  heirs  of  the  bo- 
dy, the  Court  has  no  such  ground  (viz,  provision  for  issue  of  a  mar* 
riage)  for  decreeing  a  strict  settlement  ^'^  and  he  added,  <Mf  it  is 
clearly  to  be  ascertained,  from  any  thing  in  the  will,  that  the  testa- 
tor did  not  mean  to  use  the  expressions  which  he  has  employed,  in 
their  strict,  proper,  technical,  sense,  the  Court,  in  decreeing  such 
settlement  as  he  has  directed,  will  depart  from  his  words,  in  order 
to  execute  his  intention :  but  the  Court  must  necessarily  follow  his 
words,  unless  he  has  himself  shown  that  he  did  not  mean  to  use 
them  in  their  proper  sense,  and  have  never  said,  that  merely  be- 
cause tlie  direction  was  for  an  intail,  they  would  execute  that  by 
decreeing  a  strict  settlement." 

On  the  other  hand,  according  to  the  cases  of  Staeetapple 
and  Bindon^{z)  and  Legate  v.  *SeweU,{a)  and  Blackburn  [*407] 
V.  Stables,{b)  a  distinction  seems  to  have  been  taken  be* 
t  ween  executory  trusts  in  willSf  and  in  articles  for  a  settlement.  In 
the  former  of  these  cases,  money  was  given^to  a  daughter,  to  be 
kud  out  in  land,  and  settled  upon  her  and  her  children ;  and,  if  she 
died  without  issue,  then  over:  and  in  the  latter  case,  the  devise 
was  for  settling  lands  on  *^J2  for  life,  and  after  his  decease,  to  the 
heirs  male  of  his  body,  and  the  heirs  male  of  the  body  of  every 
such  heir  male,  severally  and  successively,  as  they  should  be  in 

(tt)  Per  Grant,  2  Vet.  &  B.  871.  (x)  2  Vera.  626. 

(y)  2  Ves.  ii  B.  369.  (t)  2  Vera.  636. 

<a)  1  £q.  Abr.  3»5 ;  1  P.  W.  18  (6)  2  Ves.  b  Bea.  367. 


407  eN   THE  RULE   IN    SH£LL£y'b  CAS£:. 

priority  of  birth,  and  seniority  of  age,"  remainder  to  B  ;  and  the 
rule  proposed  in  the  first  of  these  examples  was,  that  in  case  of  a 
vohmtary  devise^  the  Court  must  take  the  devise  as  they  found  tt,{c) 
and  not  lessen  the  estate  or  benefit  of  the  legatee,  although,  on  the 
like  words  in  marriage  articles,  it  might  be  otherwise,  when  it  ap- 
petU^ed  that  the  estate  was  intehded  to  be  preserved  for  the  issue ; 
and  in  the  latter  case,  it  was  observed,  that  where  settlements  were 
agreed  to  be  made  u{A)n  valuable  consideration,  the  €ourt  would 
aid  inartificial  words,  and  make  an  artificial  settlement ;  and  the 
Chancellor  added,  he  never  knew  it  done  for  a  hare  volunteer. 

However,  in  Glenorchy  v.  Bosville,{d)  Lord  Ihlhot  said, 
[*408]   *''The  rule  is  not  generally  true,  that  in  articles  and 

executory  trusts  different  constructions  are  to  be  admit- 
ted, (e)  Still  there  seems  to  be  the  distinction,  that,  in  wills, 
though  creating  executory  trusts,  there  must  be  some  expression 

BESIDES   THE   MERE    limitation  to  the  ANCESTOR   FOR   HIS   LIFE,  tO 

enable  the  Court  to  discover,  that  the  testator  mfeant  that  the  heirs 
should  not  take  in  that  right,  and  under  the  strict  technical  import 
of  that  term ;  while  in  articles  for  a  settlement^  which  would  leave 
the  issue  of  the  marriage,  who  are  the  objects  of  the  settlement, 
wholly  in  the  power  of  the  settling  parents^  if  the  settlement  were 
made  in  the  language  and  words  i^  the  articles,  the  articles  will  be 
held  irregular  and  informal,  and  the  issue  considered  as  objects  of 
the  provision,  and  as  purchasers  for  a  consideration  which  ex- 
tends to  them  :  and  the  Court  will  decree  a  strict  settlement,  to  se- 
cure to  the  children  the  benefit  of  the  provision,  supposed,  by 
courts  of  equity,  to  have  been  intended  for  them. 

From  Scale  and  Seak  (/)  it  is  clear,  that  a  direction  that  money 
shall  be  laid  out  in  lands,  and  settled  on  one  and  his  heirs  males  of 
his  body,  will  not  make  the  words  descriptive  of  the  heirs,  to  be  a 
designation  of  particular  persons  ^  and  JBiackbumy.  Stables,{g) 
supports  that  decision. 

In  Scale  v.  Scale  a  testator  directed,  that  all  his  money 
f  *409]  in  the  government  funds,  should  be  *laid  out  in  a  purchase 
of  lands  of  300/.  or  400/.  a  year,  and  settled  on  his  eldest 
son  A,  and  the  heirs  male  of  his  body,  remainder  to  his  second  son 
B,  and  the  heirs  male  of  his  body,  &c.  And  although  it  was  in- 
sisted that  this,  being  the  case  of  money  directed  to  be  laid  out  in 
land,  was  to  be  construed  like  marriage  articles,  when  lands  are 
covenanted  to  be  settled  upon  the  husband  and  the  wife  and  the 
heirs  male  of  the  body  of  the  husband,  in  which  case  the  Court 
would  order  a  strict  settlement,  viz,  to  the  father  for  life,  remain- 
der to  the  first,  &c.  sons,  to  the  intent  the  husband  might  not  bar 
it;  and  for  the  same  reason  should  do  so  here;  the  Lord  Chancel- 
lor said  this  case  differed  ;  for  that  in  marriage  articles,  the  chil- 

(r)  2  Vet.  &  Bea.  269,  accordiog^lj,  but  contra  hy  Lord  Hardmcke^  2  A(fc.  682. 

{d)  Supra ,  sec  hIbo  Bagahaw  v.  Spenccrf  2  Atk.  582. 

{t)  Cag.  tvmp.  Talb.  20. 

(/)  1.  P.  W.  290 ;  fnc,  in  Ch.  421.  (§)  2  Ves.^&  Bea.  367.' 
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dreD  are  considered  as  ptrRciiASKRs :  but  in  the  case  of  a  will,  as 
this  W93y  where  the  testator  expresses  his  intent  to  give  an  estate* 
tail,  a  court  of  equity  ought  not  to  abridge  the  bounty  directed  by 
the  testator.(A) 

In  Sweetapple  v,  Bindon^{i)  a  gift  by  will  was  of  300/.  to  belaid 
out  by  the  executrix  in  lands,  and  settled  to  the  use  of  the  daughter 
Mary  and  her  cAf/cIren,  and  if  she  died  without  issue,  then  over; 
and  il  was  decided,  on  the  alleged  ground,  that  the  Court  must  take 
the  will  as  they  found  it,  that  Mary  had  an  estate-tail  in  the  lands 
to  be  purchased. 

*Oathe  other  hand,  a  devise  was  in  these  words,  '<to  [NlO] 
intail  upon  her  and  her  issue  all  the  estate  and  effects  which 
should  appear  to  belong  to  the  testator,  after  payment  of  all  his 
debts  and  legacies;  but  in  case  of  her  death,  and  failure  of  her  is^ 
sue,  the  trustees  w^re  directed  to  divide,"  &c.  And  it  seems  to 
have  been  decided,  without  much  discussion,  however,  that  the 
daughter  was  tenant  for  life,  with  remainders  over  in  strict -settle- 
ment.    The  reference  to  the  authority  is'  mislaid. 

This  case  is  opposed  to  Blackkum  v.  Stables. 

And  it  will  be  obvious,  that  the  case  of  Legate  and  SieweUy  alrea* 
dy  cited,  is,  in  principle,  an  authority  for  the  same  'construction, 
ufder  circumstances  far  more  strong,  in  favor  of  a  construction  for 
a  strict  settlement ;  for  in  that  case  the  ancestor  was,  by  express 
limitation,  to  have  an  estate  for  life,  and  his  heirs  male  were  to 
take  q/t^r  his  decease^  and  there  were  superadded  words  of  limita- 
tion to  the  heirs  male  of  ^vwy  such  heir  male,  and  directions  that 
the  heirs  male  should  take  severally  and  successively^  as  they  should 
be  ivkprierity  of  birth  and  seniority  of  age;  and  yet  these  drrtim- 
siances  in  a  wili,  giving  a  legal  estate,  as  distinguished  from 
equitable  estates,  were  not  deemed  sufficient  to  exclude  the  rute.{k) 

That  the  word  issue  may,  uno  JlatUy  be  a  word  of  purchase  and 
limitation  in  a  wUl  creating  trusts  which  are  executo- 
ry, 18  settled  by  the  *case  of  Olenorchy  v.  Bosville,  (/)  That  [*4 11] 
ease  arose  on  a  devise  by  a  man  to  trustees,  among  other 
trusts,  upon  trust  to  convey  the  estate,  after  the  marriage  of  his 
daughter  with  a  protestant,  to  the  use  of  his  daughter  for  life,  with- 
out impeachment  of  waste ;  remainder  to  her  husband  for  her  life, 
remainder  ^  to  /Ae  issue  or  her  bodt,"  with  several  remainders 
over ;  and  it  was  decreed  by  Talbot j  Lord  Chancellor,  that  the 
daughter  should  be  only  tenant  for  life  with  remainder  to  her  first 
and  other  sons  in  tail. 

Even  in  a  devise  by  will,  the  word  issue  may  be  construed  to 
be  a  word  of  purchase  and  of  limitation  unoflatu,{m) 

(A)  6««  also  BaU  t.  Coleman,  1  P.  W.  146 ;  3  Ves.  jun.  125 ;  see  2  Aik.  68,  eonlra  ; 
9ycs.lbBea.d67. 

(t)  2  Vera.  636.  (k)  2  Ves.  &  Bea.  867. 

(0  '^i'titon  and  AJUon,  cited  2  Aik.  582 ;  1  Ves.  149 ;  yilliert  t.  VUliert,  2  Atk. 
71.  8.  P. 

(m)  WhiUloek  ▼.  Hedding,  1  Bos.  U  Pall.  244. 

26 


411  ON  THE  RULE  IX  SHELLEY^S  CASE. 

And  that  the  same  word  may  havje  the.  like  «;onatrucUon  in  ar- 
iieles  for  a  settlement ^  is  settled  by  Hart  x.  MiiJUtkhur9t.{n) 
.  This  case  arose  on  articles  for  ctmveymg  lands,  in  trust  for  the 
husband  for  life,  and  afterwards  to  the  issue  of  the  mateh^  in  such 
manner^  and  subject  to  such  charges  ybr  younger  children^  as  the 
husband. should,  by  deed  or  will,  appoint;  and  Lord  Hardmckt 
held,  thai  a  daughter ^  the  only  Usue  of  the  marriage^  was  entitJed* 
under  an  equitable  eiecution  of  those  articles,  in  strict  seitlementf 
to  an  estate-tail :  isstte  of  the  marriage,  he  said,  included  maU  as 

well  us  female;  and,  therefore,  if  it  had  gone  no  further 
[*412]  .than  to  the  issue  of  the  marriage,  *and  a  bill  had  been 

brought  for  carrying  the  articles  into  eatciUiofif  the  settle- 
ment must  have  been  .to  all  the  issue  ;  to  the  first  and  eveij 
other  son,  and  for  default  of  such  issue,  to  the  daughters^  with  pro* 
per  remainders  following  one  afler  the  other ;  and  that  he  had 
known  several  decrees  of  that  kind  on  the  words  issue  of  the  mas- 

BIAGE.  , 

In  Jones  v.  Seys.tknd  others,(o)  there  were  articles  to  convey,  in 
an  event  which  happened,  to  trustees,  in  trust,  by  one  entire  clause, 
for  Robert  Jones  aiid  his  issue  by  any  future  wife,  lawfully  bat- 
ten, and  for  want  of  such  issue,  to  the  right  heirs  of  the  settlor ; 
and  the  Court  decreed  an  estate-tail  to  the  first  and  other  sons, 
successively  in  tail,  with  remainder  to  tl\p  daughters  in  tail,  with 
cross-remainders  between  them  in  tail. 

In  Dod  and  Dod,{p)  the  articles  were  to  lay  out  money  in  the 
purchase  of  lands,  to  be  settled  on  the  husband,  J9.  Dod,ioi  life, 
then  on  the  wife  for  life,  then  on  such  issue  of  their  bodies  as  hus- 
band and  wife  should  appoint ;  in  default  of  appointment,  in  trust, 
for  the  issue  of  their  bodies,  remainder  to  the  right  heirs  of  D.  Dcfi- 
and  on  the  bill  of  the  eldest  son,  Sir  T.  Clarke,  M.  R.  was  of  opi- 
nion, the  lahds  ought  t6  be  limited  in  strict  settlement,  and  siittled 
on  the  first  and  other  sons  in  tail,  &c. 

AlsoiuMeure  and  Meure,(q)  money  arising  from  the  sale  .of 
lands  was  directed  to  be  laid  out  in  the  purchase  of  other 
[M13]  lands,  and  settled  *in  trust,  to  permit  A  to  have  the  bene- 
fit for  his  life;  2dly,  to  permit  J3  to  receive  the  profits, 
&c.  during  his  life ;  after  his  death,  on  trust  for  the  issue  of  the 
body  of  B^  lawfully  begotten;  in  default  of  such  issue,  then  over; 
and  it  was  held,  that  the  lands  must  be  settled  on  the  first  and 
other  sons  in  tail,  with  remainder  to  the  daughters,  as  tenants  in 
common  in  tail,  with  cross-remainders  between  them.  This  case, 
however,  had  particular  circumstances. 

In  some  cases  of  articles,  the  issue  are  to  be  tenants  in  common, 
by  the  express  stipulation  of  the  parties. 

In  cases  of  this  description,  the  Court  would,  it  is  apprehended, 
decree  to  them  estates-tail,  with  cross-remainders  between  them  in 
tail.(r) 


(n) 
(?) 


3  Atk.  37 1 .  (o)  la  Ch.  29  Nor.  1 795.  (p)  Ambl.  274. 

2  Atk.  266.  (r)  Dodaon  ▼.  Hajf,  3  Bro.  C.  C.  404. 
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And  in  Home  v.  Barton^{s)  the  testator  devised  real  estates  to 
trustees' and  their  heirs,  upon  trust,  for  the  use  and  benefit  of  all 
anil  every  his  children  who  should  live  to  attain  the  age  of  twenty- 
one  years,  or  be  married,  which  should  first  happen,  in  equ^al  shares 
or  proportions  undivided^  for  and  during  their  respective  Ifves, 
irhh  remainder  to  theik*  issue  severally  and  respectively  in  tail 
geoera],  with  cross-remainders  over;  and  he  directed  his  trustees 
to  make  and  execute  a  settlement  of  his  said  real  estates*  accord- 
iody. 

There  were  only  two  daughters ;  and  the  Court,  in  decreeing  a 
settlement,  approved  of  cross-limitations  of  each  moiety, 
so  that  the  entirety  *was  settled  on  each  child,  and  the  de-   [*4I4] 
scendants  of  each  child,  in  like  manner  as  the  original  share 
was  settled  ;  only  with  the  right  to  the  possession  at  different  pe- 
riods, as  in  cross-remainders. 

But  in  Prebble  and  others  v.  Bos^hnrsi  and  others,  and  Prebble 
V.  Prebble^  (2d  June,  18  IS,)  a  bond  recrted,  that  if  at  any  time  dur- 
ing the  term  of  the  natural  life  of  t/a'/n  Prebble,  he  should  be  seis- 
ed of  any  messuages,  tenements,  lands,  &c.  in  possession,  he  would, 
by  such  good  conveyances  in  the  law  as  counsel  should  advise,  set- 
tle the  same  upon  the  said  Mary  Toivnsend,  and  the  issue  of  the 
said  intended  marriage,  in  such  parts  and  proportions,  and  to  such 
use  and  uses  as  should  be  thought  requisite  to  make  a  provision 
for  her,  in  case  she  should  survive  said  John  Prebble, 

And  it  was  conditioned  to  be  void  if  the  said  intended  marriage 
took  effect ;  and  that  the  said  John  Prebble  shouldy  at  ant  tims 
during  his  natural  life,  become  seised  of  any  messuages,  lands,  &c. 
ftt posaea^ion,  and  should  convey,  settle,  and  assure  tiie  same  upon 
the  said  Mary  Thwnsend,  mid  the  issue  of  the  said  intended  mar- 
riage, by  such  good  conveyances  in  the  law  as  counsel  should  ad- 
vise,, and  to  use  and  uses  iis  should  be  thought  requisite,  the  better 
to  make  a  provision  for  said  Mary  Townsendy  in  case  she  should 
happen  to  survive  said  John  Prebble. 

The  Court  of  Chancery  decreed,  that  the  condition  of  the  bond 
ought  to  be  specifically  performed,  and  that,  according  to 
the  true  ^construction  of  the  condition,  all  the  freehold  ['415] 
and  copyhold  messuages,  tenements,  lands,  and  heredita- 
ments, which  said  Johfi  Prebble,  the  testator  in  the  pleadings  men- 
tioned, became  seiseci  in  possession  at  any  time  during  his  natural 
life,  oua:ht  to  be  settled  upon  the  issue  of  the  said  John  Prebble  SLud 
Mnry  Thionsend  his  first  wife. 

And  the  Court  also  decieed,  that  Mary  Townsend,  the  first  wife 
of  said  testator,  having  died  in  his  lifetime,  John^  Thomas,  and 
H'fhard  Prebble,  and  Letitia  Jenner,  the  ciiildren  of  the  marriage 
"With  the  said  Mary  Ihtonsend,  became  entitled  to  have  all  the 
messuages,  tenements,  lands,  and  herjdi laments,  of  which  said 
testator  died  seised  in  possession,  conveyed  to  them  as  tenants  in 
common  in  fee. 

(x)  Cooprr,  257. 
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And  in  Taggart  v.  Taggart^(t)  a  bond,  by  way  of  marriage  ar- 
ticles, bound  a  farm  to  be  the  right,  title,  and  interest  as  to  one 
moiety  of  the  issue  whether  son  or  daughter,  if  begotten  on  the 
body  of  the  said  Rebecca  by  the  said  fFilliain :  and  Redesdtde^ 
Lord  Chancellor,  decreed  the  children  to  be  purchasers  and  tenants 
in  common,  with  limitations  over,  in  case  any  of  such  children 
died  under  twenty-one  without  issue. 

One  nfore  case  will  be  added,  as, relevant  to  this  head,  though 
the  precise  division  to  which  it  belongs  is  not  easily  ascertained. 
'  In  Earl  of  Stafford  v.  Buckley ^{u)  afler  directing  his  trustees 
to  intail  on  his  daughter  and  her  issue,  all  tlie  estate  and 
[*416]  effects  which  ^should  belong  to  the  testator,  the  will  direct- 
ed the  capital  to  be  laid  out  smd  secured,  and  the  interest 
made  good  to  testator's  daughter  for  life,  and  to  her  lawful  heirs 
for  ever.  But  in  case  of  her  and  their  failure,  the  same  should  go 
to  his  nephews  moietively.  Lord  Hardwicke  observed,  <<  As  to 
the  annuity,  (being  an  annuity  in  fee,)  I  think  it  will  fall  under  a 
different  consideration  from  the  rest  of  the  personal  estate.  If  es- 
tates of  a  different  nature  are  comprised  in  this  clause,  Forth  v. 
Chapman  is  an  express  authority  for  me  that  the  words  shall  re- 
ceive a  different  construction,  according  to  the  nature  of  these  es- 
tates. Supposing,  therefore,  land  was  comprised  in  the  direction 
of  the  trust,  and  the  will  so  executed  as  to  have  affected  lands,  the 
Court  could  not  possibly  have  directed  any  other  settlement  of  the 
land,  but  to  the  daup;hter  in  tail.  Undoubtedly  so,  if  it  had  stood  on 
the  first  words,  to  intail  on  her,  &c.  How  is  it  explained  by  ^he 
subsequent  clause,  wherein  the  testator  has  declared  his  own  in- 
tent, and  made  the  construction  himself?  There  it. would  have 
been  a  direction,  the  settlement  should  be  on  her  for  life;  but  say- 
ing her  lawful  heirs  for  ever,  will  be  construed  by  the  preceding 
word  issue^  which  will  make  an  estate-tail  in  her.  So  it  would  be 
as  to  land.  The  question  then  arises  as  to  this  partic^ilar  instance 
of  annuity,  which  is  not  real,  but  an  inheritance  of  a  personal 
thing  descendible  to  the  heir.  The  proper  kind  of  limi- 
[*417]  tation  that  is  ^capable  of  it,  is  distinct  from  mere  personal 
goods  and  chattels.  The  testator  having  purchased  it,  was 
aeised  ia  fee  of  it  at  the  time  of  making  the  will,  and  might  direct 
it  to  be  settled,  as  far  as  by  law  allowed  to  be  so,  not  by  way  of 
^  strict  intail,  because  not  within  the  statute  de  donisy  according  to 
Lord  Coke.  No  writ  of  entry  could  be  brought  of  it,  nor  is  it  real 
estate  ;  and  the  very  statute  itself  shows  it  in  the  beginning  of  it, 
no,thing  being  included  therein  but  lands  and  tenements,  and  what 
partakes  of  their  nature.  And  Co,  Litt.  20,  says,  in  all  these 
cases,  grantee  has  a  fee  conditional,  as  before  the  statute,  llie 
settlement  then  to  be  made  of  it,  supposing  the  first  question,  that 
it  is  included  in  this  power  of  the  will,  is  in  this  manner,  to  the 
daughter  for  life,  and  the  heirs  of  her  body,  which  is  in  her  a  fee- 

(/)  1  Scho.  &  Lefroy,  84.  (h)  2  Ves.  sen.  170. 
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Simple  coaditional.  The  executors  then  clearly  could  not  carry  it 
over  in  remainder  to  the  nephews,  for  no  remainder  could  be 
created  of  any  estate  not  withm  the  statute  dt  donis  ;  for  before 
it  was  a  possibility  of  reyerteri  out  of  which  a  remainder  could 
not  be,  upon  this  notion,  that  being  but  a  possibility,  it  co^ld  not 
be  grantable  oyer ;  and  if  before  the  statute  de  donis j  a  man  had 
granted  lands  to  another  and  the  heirs  of  his  body,  and  said,  in  de- 
fault of  such  issue,  over  to  B  and  his  heirs,  that  grant  over  had 
been  yoid;(t;)  and  on  the  having  issue,  the  condition  had 
been  performed,  and  the  grantee  ^himself  might  hare  [*418] 
aliened,  so  as  to  have  barred  the  poesibility  of  reverter. 
So  here,  as  this  annuity  is  not  within  the  statute  dt  donis,  if  set* 
tied  according  to  this  will,  to  her  for  life,  and  the  heirs  of  her 
body,  if  carri^  over,'  in  default  of  such  issue  to  the  nephews,  that 
would  have  been  void :  as  soon  as  issue  had,  the  condition  is  per- 
formed ;  she  might  have  aliened,  and  barred  the  possibility  of  re- 
verter to  the  donor.  Here  issue  has  been  bad,  and  consequently 
an  absolute  fee  must  be,  if  a  settlement  is'made  according  to  this 
will.  This  I  take  to  be  the  legal  construction  of  this  devise^  ac- 
cording to  the  different  nature  of  these  estates."  And  yet,  strange 
as  it  may  appear,  Lord  Harduncke  decided  that  the  daughter  had 
a  mere  life  interest  in  the  personalty ;  and  as  to  the  annuity,  it 
would  be  difficult  to  support  Lord  Hardtoieke's  reasoning  or  con- 
clusion. 


NOTES. 

Exparte  Sterne  (x)  shows  the  application  of  the  rule  to  leases 
for  lives,  &c. 

Suppose  the  owner  of  the  equitable  estate  to  have  the  equity  of 
the  freehold  in  one  degree,  and  the  equity  of  the  limitation  to  his 
heirs  in  another  degree,  will  the  limitations  unite? 

The  case  may  stand  thus :  A  has  the  legal  estate,  B  Ihe  equita- 
ble estate,  and  B  limits  the  land  to  C,  for  the  life  of  Z),  in 
trust  for  Z>,  and  "after  the  death  o(D,  in  trust  for  D'n  right   [*419] 
heirs,  it  is  apprehended  that  the  limitations  would  unite  ; 
but  this  point  is  not  clear. 

Again,  suppose  a  person  to  be  tenant  for  his  life,  by  the  rules  of 
the  common  law,  with  a  limitation  to  the  heirs  of  his  body,  by  way 
of  use,  it  is  doubtful  whether  the  interests  would  unite ;  since,  be- 
fore the  statute,  they,  as  being  of  different  qualities,  would  not  have 
united. 

A  devise  to  «/f  for  life,  and  the  heirs  of  her  body,  if  any,  is  an 
intail  in  A.(t/) 

Devise  to  A  for  life,  and  after  her  death  to  the  heir  male  of  her 
body,  living  at  her  death,  is  an  estate-tail  in  A,{2) 

(v)  Qiutrt  this  point ;  and  tee  Ch.  on  Condilionftl  Feei.  (x)  6  Vet.  156. 

(y)  Elton  ▼.  £afon:  19  Vei.  78.  («)  Richards  ▼.  Btrgavcnny^  2  Vera.  324. 
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CHAP.   IV. 

On  Estates  in  Fee. 

A  F££  is  an  estate  which  may  continue  for  ever. 

The. word yee  is  explained  to  signify,  that  the  land,  or  other  sub- 
ject of  property,  belongs  to  its  owner,  and  is  transmissible,  in  ciase 
of  an  individual,  to  those  whom  the  law  appoints  to  succeed  him, 
uoder  the  appellation  of  heirs;  and,  in  case  of  corporate  bo- 
dies, to  those  who  are  to  take  on  themselves  the  corpo- 
[*420]  rate  ^function,  and,  from  the  manner  in  which  the  b6dy 
is  to  be  continued,  are  denominated  stu:cessors.{a) 

Estates  in  fee  are  of  several  sorts,  and  have  different  denomina« 
tipos,  according  to  their  several  natures  and  respective  qualities. 
They,  may,  with  propriety,  be  divided  into, 

1.  Fees-simple, 

2.  Fees-determinable, 

3.  Fees-qualified, 

4.  Fees-conditional, 

5.  Fees-tail. 

The  consideration  of  fees-conditional,  and  fees^tail,  will  be  re- 
served for  the  next  chapter. 

A  fee-simple  is  an  interest  which,  in  reference  to  the  ownership 
of  individuals,  is  not  restrained  to  any  heirs  in  particular,  nor  sub- 
ject to  any  condition  or  collateral  determination,  except  the  laws 
of  escheat  and  the  canons  of  descent,  by  which  it  may  be  qualified, 
abridged,  or  defeated.(6) 

It  gives  the  right  of  succession  to  all  the  heirs  generally,  with- 
out any  other  restriction  than  that  they  must  be  of  the  blood  of  the 
first  purchaser,  and  of  the  whole  blood  of  the  person  last  seised  ;(c) 

and  it  confers  an  unlimited  power  of  alienation. (</) 
[*421]       *This  position  is  warranted  by  the  common  law  in  its 
largest  sense. 

With  a  view  to  every  possible  case,  it  is  too  general;  for,  now, 
the  power  of  alienation  by  ecc1<Bsiastical  persons,  or  persons  seised 
in  right  of  their  church,  is  restrained.  However,  the  position  still 
applies  as  generally  as  ever  to-individual  persons,  seised  to  their 
own  use. 

Though  a  fee-simple,  in  consequence  of  the  restriction  which  has 
been  noticed,  being  a  restriction  arising  from  the  canons  of  descent, 
be  descendible  to  some  only  of  the  heirs  of  the  owner;  as  to  the 
maternal  heirs,  in  exclusion  of  the  paternal  heirs ;  yet,  as  the  owner 

(a)  Lift.  §  1 ;  1  Init.  1  b;  Butler,  1  Inst.  271  b  ;  Wrigrht's  Ten.  147. 160;  Spelmiia 
of  Feuds,  C.  1 ;  Fleta,  lib.  6.  c.  6.  §  27 ;  2  BL  Com.  104.  106;  Halc'g  Analyiis,  74; 
Brscton,  lib.  4.  263  b. 

(6)  1  Inst,  lb;  Plowd.  667;  2  Bl.  Com.  104.  106;  10  Rep.  97b;  Wrirfit,  Ten. 
148;  Flpta,  lib.  3.  c.  8. 

(r)  2  Bl.  Com.  Ch.  Descent.  (d)  1  Inst.  223. 
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has  a  fee^flimple,  he  may  alien  a  fee-s]m|>Ie ;  and  his  estate  will,  in 
the  hands  of  the  purchaser,  be  desclendible  to  all  the  heira  of  the 
purchaser,  without  any  exception^  qualification,  or  restriction ; 
while  an  estate,  which  in  the  original  gift  is  limited  to  a  man  and 
his  heirs  on  the  part  of  his  father,  does  not  confer  the  power  of 
aliening  the  fee-simple. 

Even  the  person  who  has  a  fee-simpje  descendible  to  heirs  of  the 
first  purchaser  only,  may  convey  this  fee  to  another,  and  take  back 
th^  fee-simple  to  himself ;  and  if  he  take  back  the  fbe-simple  by  a 
common  law  grant,  he  will  have  bis  old  estate,  and  be  in,  by  con- 
tinuance of  the  same  seisin  ;  and  yet  his  estate  will  be  descendible 
to  all  his  heirs  generally,  with  a  preference  to  the  paternal 
heirs  over  the  ^maternal  heirs,  though  a  maternal  ancestor  [*42S] 
was  the  first  purchaser  under  the  former  grant.(e) 

In  this  place  it  must  be  remembered,  that  the  order  of  succession 
by  heirs,(«e)  or  the  quality  of  the  fee,  is  not  changed  by  a  convey- 
ance from  a  man  seised  in  fee  by  descent,  eo:  parte  maternal  when 
he  conveys  to  another  in  fee,  either  to  the  use  of  himself  in  fee,  or 
be  takes  back  the  fee  by  resulting  use.  On  this  point,  so  useful 
and  important  in  practice,  a  disccisiiion  will  be  found  in  a  division 
to  be  set  apart  for  the  purpose. 

Formerly  it  was  the  law,  and  indeed  among  the  lower  orders  of 
society  the  opinion  prevails  at  this  day,  that  an  estate  which  has 
descended  froni  a  father  to  a  son,  could  not  be  aliened  by  the  ton 
to  the  prejudice  of  his  children,  or  of  his  brothers,  without  their 
consent,  or  the  consent  of  such  one  oif  thetn  as  was  the  next  heir  or 
first  in  the  line  of  succession :  and  to  professional  men  of  extensive 
practice  in  the  country,  the  idea  of  <'  heir  laruP*  has  no  doubtbeen 
frequently  urged  in  this  sense,  even  in  application  to  estates  in  fee- 
simple,  merely  from  the  circuiinstance,  that  they  have  been  once 
taken  from  an  ancestor  in  the  course  of  descent. 

The  qualities  of  estates-tail  have  more  strongly  impressed  this 
notion  on  the  minds  of  the  people ;  a  notion  which  was 
confirmed  by  the  nature  of  *tbis  species  of  estate,  between   [*4i^} 
the  interval  when  the  statute  de  doms  was  passed,  and  the 
mode  of  barring  intails  by  common  recorery,  was  invented ;  or  by 
fine  with  proclamations,  was  enacted. 

From  these  qualities  of  a  fee  arises  the  rule,  that  there 'cannot  be 
two  fees-simple  in  the  same  land  ;  a  rule  to  be  examined  in  a  sub- 
sequent page. 

The  rule,  that  one  and  the  same  person  (/J  cdinnoi/uwehffo/ees 
in  the  same  land  at  the  same  time,  knay  be  ascribed  partly  to  the 
nature  of  a  fee  at  the  common  law,  and  partly,  (as  in  those  instan- 
ces in  which  there  are,  through  the  medium  of  the  statute  de  doni8,(g) 
a  base  fee  and  a  fee-simple  in  remainder  or  reversion  expectant  on 
that  estate,)  (A)  to  the  learning  of  merger. 


I 


t)  1  Inft.  31  b ;  Price  r.  Longford,  1  Salk.337. 

it)  Abbot  r.  burton,  2  Salk.  590. 

(f)  Plowd.  660.  (g)  13  Ed.  I.  c.  1.  (k)  3  Conrty,  241. 
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Under  this  rule,  determinable  fees  may  beeeme  estates  in  fee* 
simple  ;  and  the  principle  of  the  rule  may  be  applied  to  cases  like 
those  of  Doe  ex  dem.  Vincent  t.  WhUej{i)  wluch  will  be  ootieed 
in  -a  subsequent  part  of  this  volume. 

The  practice  at  the  time  when  Ghnvilk  wrote,  gave  rise  to  the 
notion  which  has  been  stated.  The  same  rule  obtained  io  the 
feudal  law ;  but  by  the  law  (J)  of  this  country,  as  now  estaUisbed, 
is  is  settled,  that  an  estate  in  fee«8imple  is  alienable  by  the  owner, 
without  the  consent  of  any  person  whomsoever ;  and  a 
[M)^]  ^custom  (A)  or  limitation  (/)  to  restrain  such  alienation, 
generally,  is  void. 

A  fee-simple  is  the  most  ample  of  all  estates.(m)  v  Indeed,  all- 
interests  in  real  property  are  derived  out  of  this  ^(ate ;  and  by 
effluxion  of  time,  surrender,  or  merger,  ultimately  resolve  them- 
selves into  it. 

Fer  as  it  is  very  appositely  observed  by  Aoy,  in  bis  Treatise  od 
Tenures,(n)  **  This  estate  can  never  perish,  so  long  as  the  «ti6- 
stance^  whereof  the  estate  ariseth,  hath  a  being.  And,  therefore, 
albeit  that  he  which  is  seised  of  such  estate,  happen  to  die  wilhout 
heir,  yet  the  some  estate  is  iK>t  extinguished,  but,  by  act  in  law, 
in  some  other  degree,  transferred  to  the  lord  of  whom  the  lands 
were  holden,  by  way  of -escheat ;  because  the  land,  wherein  the 
tenant  hath  such  es^te,  doth  still  continue.  But,  if  a  man  seised' 
in  fee  of  a  rent«charge  or  rent-seek,  dieth  without  heir,  this  fee- 
simple,  although  it  be  of  the  first  sort,  doth  perish  ;  because  tbe- 
rent,  wherein  he  hath  estate,  being  transitory,  is,  by  such  dying 
without  heir,  quite  swallowed  up  and  drowned  in  the  land  out  of 
whidh  it  did  issue.''  It  has  already  been  noticed,  that,  though  the 
fee*simple  cannot  perish,  the  title  to  that  estate  may  be  discontinu- 
ed as  to  one  person,  and  resumed  by  another.  This  happens  as 
often  as  a  discontinuance  or  abatement  is  made,  or  disseisin 
[*'42$]  ^committed.  In  these  instances  the  estate  continues  in 
point  of  time.  The  only  change  which  takes  place  is  ii» 
the  title. 

In  Phwden^a  Commentaries,  (o)  on  the  argument  of  fFalsing- 
ham^s  case,  there  is  a  very  precise  and  correct  distinction  drawn 
between  the  several  fees. 

The  first  is  a  fee*simple;  and  that  is,  where  lands  are  given  to  a 
man  and  to  his  heirs  absolutely,  without  pny  end  or  limitation  put 
to  the  estate ;  for,  as  it  is  observed  in  the  argument,  fee  is  an  in« 
heritance,  as  Liiihton  says,  and  simple  is  that  which  is  pure  and 
perpetual ;  so  that,  inasmuch  as  he  has  an  absolute  estate  of  perpe* 
tuity  in  the  land,  such  estate  is  properly  termed  a  fee-simple. 

Perhaps  it  may  beri^ht  to  observe,  that  every  estate  acquired  by 
disseisin,  except  the  disseisin  of  the  tenant  of  a  particular  estate 

(t)  16  Eait,  174.  (j)  Bac.  Abr.  Mortgage  (A.  G.) 

W  Stdfwrdet  caie.  Dyer,  367  b ;  8  Vei.  jttn.  325.  (Z)  Litt.  $  361. 

(^)  Litt.  $  11.  360. 1  Inst.  18.  (n)  Nov,  Ten.  66. 

(0)  Page  567. 
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cHimiiig  only  his  estate,  and  also  every  estate  acquired  by  abate-* 
aenty  intrusion,  or  discontinuance,  is  necessarily^  a yec-^'mp/e;  and 
so  is  every  estate  which  descends  from  a  person  who  dies  tenant  in 
fee^simple,  to  his  heir  at  law,  although  the  estate  may  be  descendi- 
ble only  to  heirs  of  a  particular  class,  as  maternal  heirs,  and  not  to 
the  heirs  generally.  Also,  every  estate  derived  under  a  common 
recovery  suffered  by  tenant  in  tail,  (admitting  the  person  who  creat* 
edihe  intail  was,  at  the  time  of  making  the  gift  in  tail,  seised  in 
fee-simple,)  will  be  a  f6e-simple. 

'^On  determinable  fees  and  estates-tail,  some  further  ob-   [M26] 
senrations  will  be  offered  in\he  course  of  the  present  and 
the  following  chapter. 

At  present,  it  may  be  proper  to  observe,  that  a  tenant  in  tail  un- 
der a  gift  from  a  person  who  has  a  base,  a  qualified,  or  determinable 
fee,  cannot,  by  means  of  a  common  recovery,  acquire  a  larger  estate 
than  belonged  to  the  donor  of  iht  intail.(/?)  The  estate  derived 
under  the  gift  in  tail,  and  the  recovery  suffered  by  the  donee  or 
heir  in  tail,  will  be  precisely  that  estate  which  was  in  the  donor. 

It  mast  at  the  same  time  be  remembered,  that  a  common  reco- 
very suffered  by  a  tenant  for  life,  merely  and  simply  as  such,  and 
operating  as  a  tortious  alienation,  so  as  to  divest  the  remainders 
and  reversion,  passes  a  fee  simple,  whatever  was  the  extent  of  in- 
terest in  the  grantor  of  the  estate  for  life. 

In  this  instance,  the  fee-simple  is  acquired  by  disseisin,  and  the 
fee-stmple  is,  by  a  change  of  seisin,  the  cesser  of  the  rightful  seisin, 
and  the  commencement  of  a  new  title,  under  a  tortious  or  wrongful 
seisin ;  a  change  expressed  by  the  legal  term  disseisin. 

Hence  the  doctrine  of  titles ;  hence  the  operations  of  titles, 
strengthened  and  confirmed  by  warranties,  nonclaim  on  fines,  and 
by  the  statutes  of  limitations.  Cases  of  this  sort  also  invite  and  ad- 
mit of  the  learning  of  confirmations,  releases  of  right,  de- 
scents which  take  *away  entry,  remitter,  and  various  other  [*427] 
heads  of  law  proper  to  titles. 

Copyholders  too  are  said  to  be  seised  in  fee-simple.  This  appli- 
cation of  the  word  ^*  seised,"  and  also  of  the  words  fee-simple^ 
must  be  understood  according  to  the  subject 

In  point  of  quantity  of  estate,  and  extent  of  interest,  a  copyholder 
may  have  a  fee-simple. 

In  point  of  tenure,  and  the  quality  of  his  interest  agreeable  to  the 
law  of  tenures,  the  custom  has  given  stability  to  his  estate  ;  and  he 
holds  at  the  tenV/of  the  lord,  as  that  will  is  expressed  by  the  custom 
of  the  manor. 

Again,  some  say  a  copyholder  is  seised,  others,  that  he  is  pos- 
sessed. Either  expression  is  equally  proper.  In  point  of  quantity 
of  estate,  a  copyholder  is  said  to  be  seised ;  in  point  of  quality  of 
estate,  as  to  tenure,  he  is  said  to  be  possessed.  Hence  an  observa- 
tion by  Mr.  Justice  Blackstane,  that,  <<  by  the  word  freehold,  is 

(p)  1  Convey,  p.  2. 
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sometimes  meant  the  interest^  or  estate  itself,  which  the  tenant 
holds  in  the  lanll ;  sometimes  the  tenure  by  which  that,  estate  is 
holden."(y) 

The  exeellency  of  this  estate  consists  in  its  simplicity  ;(r)  hence 
its  denomination;  and  it  is  very  judiciously  observed  by  some 
writer,  that  the,  purity  of  the  estate  imports  a  power  of  aliena- 
tion.(«) 
[*428]  And  it  is  against  the  height  and  purity  of  a  *fee-simple, 
that  all  power  of  alienation  by  the  tenant  should  be  re- 
strained, (jt)  There  are  exceptions  of  offices  of  personal  trust  and 
foundership.  Though  of  inheritance,  they  cannot  be  assigned  ;(u) 
as  an  annuity  ahnexed  to  a  creation  of  dignity. (v)  So  a  partial  re- 
straint of  alienation  may  be  annexed  to  a  fee  ;  as  a  condition  not 
to  alien  for  a  reasonable  time,  or  to  a  particular  person.  But  a  fee 
subjected  to  any  restraint  of  alienation,  is  not  sl  Jee-simple  ;  it  is  a 
fee  subject  to  a  condition.  And  in  Goodillv.  Brigha7nf(tv)  Mr. 
Justice  Booke  very  pertinently  observed,  that  ^^  When  a  man  gives 
a  fee-simple,  he  shall  not  be  allowed  to  say,  that  such  fee-simple 
shall  not  be  subject  to  all  the  restraints  which  the  law  imposes 
upon  it  The  devisor  having  given  a  fee-simple,  he  could  add 
nothing  to  it,  and  consequently  the  subsequent  power  is  void." 
But  even  this  observation  must  be  confined  to  the  particular  case 
before  the  Court ;  and  the  case  itself  must  be  read  and  understood 
with  the  criticisms  which  have  been  offered  on  it. (or) 

Tho/word  simple,  while  it  expresses  that  the  estate  is  descendi- 
ble to  the  heirs  generally ;  in  other  words,  simply,  without  re- 
straint, to  the  heirs  of  the  body,  or  the  like ;  excludes  both 
conditions   and  limitations,  which   might  defeat    or  abridge  the 

fee.(y)  I 

[*429]       *The  material  difference  between  fee-simple  and  oth  er 
fees  is,  that  the  former  estate  unllf  the  latter  estate  may, 
continue ybr  ever. 

The  vford  /ee-s^imple  is  sometimes  used  by  the  best  writers  on 
the  law,  as  contrasted  with  estates-tail,  (z)  In  this  sense,  the  term 
comprehends  all  other  fees  as  well  as  the  estate,  properly,  and,  in 
the  strict  propriety  of  technical  language,  peculiarly  distinguished 
by  this  appellation, 

Fleta  is  so  full  and  so  accurate  in  describing  a  fee-simple,  that  a 
passage  from  that  correct  writer  will  be  added  :(a) — ^'  Simplex  do- 
natio et  pura  est,  ubi  nulla  adjecta  est  conditio,  ncque  modus  ;  sim- 
pliciter  enim  datur  quod  nuilo  additamento  datur  ut  ecce,  do  tibi 
tantam  terram  cum  pertinentiis  in  tali  villa  pro  homagio  et  servi- 
tio  tuo,  habendam  et  tenend'  tibi  et  ha&redibus  tuis,  decapitala  do- 

(9)  Tiactft  on  Copvhoids,  p.  137.  (r)  1  Inst.  1  b. 

(«)  Bac.  Mortgage  ;(G)  1  lDit.S223. 

(f)  Liu.  $  361.  (u)  W.  Jones,  120. 

(V)  lb.  124.  (w)  I  Bot.  U  Pull.  p.  196. 

(x)  8  Convey.  265.  494.  (y)  1  Init.  1  b.  2. 

{3)  1  Inst.  19  a.  (a)  Lib.  3.  c.  8,  p.  186. 


ON   ESTATES    IN   FEE.  429 

teino  feodiy  et  haeredibus  suts  per  servitia  inde  debita  et  consueta^ 
reddendo  inde  mihi  et  hseredibus  meis,  tu  et  haeredes  tui  per  an- 
num tantum,  ad  tales  terminos  pro  omni  servitio,  consuetudine,  et 
demand'  seculari:  Ita  quod  ceria  sit  res  quae  datur,  et  certa  servi- 
tia  in  scriptis  sint  expressa  donatori  saltern  facienda,  quamvis  in- 
certa  fuerint  alia  quae  tacite  remittuntur,  et  ego  et  haeredes  mei 
warrantizahitnusj  acquietabimus  et  defendimus  praedictam  terram 
tibi  et  haeredibus  tuis  contra  omnes  gentes  per  praedicta  servitia  ; 
et  sic  acquiris  rei  dominium  ex  causa  donationiset  haeres  tuus  post 
te  ex  causi  successionis ;  haeres  enim  tuus  licit  in  dona- 
tione  compreheiidatury  non  *tanem  aliquid  sibi  adquirit  in   [M30] 
donatione,  eo'  quod  tibi  solifacti  est  donatio^  tibi  tenen- 
dum et  haeredibus  tuis  sub  cujus  vocabulo  omnes  haeredes  pro- 
pinqui  comprehenduntur,  et  remotiy  natiet  masclturi,^^ 

This  passage  is  deserving  of  attention,  as  showing,  that  at  this 
early  period  the  heirs  were  not  objects  of  the  gift,  and  did  not  gain 
any  certain  or  indefeasible  title  from  the  gift.  They  were  named 
for  the  purpose  only  of  extending  the  gift,  and  marking  the  mea- 
sure of  the  g^rant  by  a  limitation  to  the  heirs,  as  the  successors  to 
the  donee  in  his  right,  and  by  descent  from  him.  The  idea  of 
htir  land  must  have  ceased  at  the  period  when  Fleta  compiled  his 
work. 

Qualified  and  determinable /ees  have,  by  many  authors,  (ft)  been 
confounded,  in  terms,  with  fees-simple.  The  context  will,  in  ge- 
neral, direct  the  student  to  the  sense  in  which  he  is  to  understand 
these  expressions.  In  propriety  of  language,  the  word  fee  expres- 
ses the  genus  of  estates  of  inheritance  ;  and  the  epithets  added  to 
this  term,  describe  the  several  species  of  this  estate. 

Th^t  an  estate  is  improperly  termed  a  fee-simple,  when  it  is 
either  base,  conditional,  or  qualified,  is  the  express  doctrine  of 
Lord  Cokey  as  well  as  the  result  of  grammatical  precision ;  and  yet, 
of  the  numerous  writers  on  legal  subjects,  scarce  any  one  has  con- 
founded this  term,  in  the  use  of  it,  more  than  Lord  Coke  ; 
*and  this  is  more  singular,  since  no  one  was  better  ac-  [*431] 
quainted  with  its  application,  or  had  a  more  correct  know- 
ledge of  its  precise  meaning.  This  will  be  evident  from  those 
passages' to  which  reference  is  already  made. 

Besides,  Lord  Coke  (bb)  has  in  so  many  words  taken  notice,  that 
of  fee-simple,  it  is  commonly  holden  that  there  be  three  kinds ; 
tnr.  fee-simple  absolute,  fee-simple  conditional,  and  fee-simple 
qualified,  or  a  base  fee  ;  and  has  observed,  that  the  more  genuine 
and  apt  division,  were  to  divide  fee,  that  is,  inheritance,  into  three 
parts  ;  viz.  simple,  absolute,  conditional  and  qualified,  or  base  ;  for 
this  word,  simple,  properly  excludeth  both  conditions  and  limita- 
tions that  defeat  or  abridge  the  fee.  By  this  passage,  he  clearly 
shows  there  is  a  distinction  between  fees  simple,  and  qualified  or 
determinable  fees. 

(6)  1  Inst.  1  b.  27  a. ;  Flow.  Com.  660.  (bb)  1  Init.  1  b. 
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A  determinable  Jee  is  also  an  interest  which  may  continue  for* 
ever,  (c)     It  is  a  quality  of  this  estate,  while  it  falls  under  this  de- 
nomination,  that  it  is  liable  to  be  determined  by  some  act  or  event, 
expressed  on  its  limitation,  to  circumscribe  its  continuance,  or  in- 
ferred by  the  law  as  bounding  its  exteQt.(c2) 
Limitations  to  a  man  and  his  heirs. 
1.  Peers  of  the  realm  ;(e) 
2.  Kings  of  Scotland ;(/) 
[*43«]    *3.  Lords  of  the  manor  of  Z>  ;(ff) 

4.  Tenants  of  the  manor  oi  Dale  ;(Ji) 

5.  During  the  time  while  a  particular  tree,  a  tree  in  any  wood, 

or  any  tree  in  a  certain  wood,  &c.  shall  stand  ;(i) 

6.  Whilst  a  man  (or  woman  not  being  the  donee)  shall  have 

heirs  of  his  body,  or  issue  of  his  body  \{j) 

7.  Till  the  marriage  of  a  person  shall  take  place  \{k) 

8.  Till  a  person  at  Rome  shall  return  from  Borne  :{l)  or  till  a 

person  shall  go  to  Borne,  (rn) 

9.  Till  debts  shall  be  paid  ;(n) 

10.  Till  default  shall  be  made  in  payment  of  his  debts  ;(o) 

11.  As  long  as«^  [add,  and  his  heirs]  shall  pay  20/.  annually  to 

12.  So  long  as  St.  PauPs  shall  stand  ]{g) 

13.  Until  a  sum,  (that  is,  a  sum  uncertain)  shall  be  paid  by  a 

particular  person  ;(r) 
[*43d]    *14.  Until  an  act  shall  be  done  ;(0 

15.  Until  a  minor  shall  attain    his  age  of  twenty-one 
years  ;(0 

16.  Until  legacies  shall  be  paid  \{u) 

17.  Until  they  shall  have  made  a  lease  ](x) 

18.  Until  he  otherwise  should  dispose  of  the  same  i{y) 

are  instances  of  this  species  of  estate  ;  and  these  are  examples  of 
fees  determinable  by  express  limitation  Some  of  these  examples 
have  the  same  construction  in  deeds  and  wills,  and  in  some  instan* 
ces  of  wills,  though  there  be  not  any  limitation  to  the  heirs. 


? 


re)  Plow.  667 ;  Sh«p.  Touch.  97.  (d)  2  Bl.  Com.  109. 

[e)  2  Bl.  Com.  109;  1  Intl.  27.  (/)  1  Cruise't  Digest,  24. 

(g)  1  Inst.  27  a. 

(h)  2  Bl.  Com.  109  ;  1  Init.  27 ;  and  Lord  Hale's  Notes,  4  Com.  Dig.  5. 

(t)  Kitch.  aOl ;  27  H.  VI.  29 ;  11  Rep.  49  ;  1  Lord  Ray  in  326. 

( V)  Plowd.  657 ;  1  Inst.  18 ',  10  Rep.  97  b ;  Shep.  Touch.  46.  103. 402 ;  3  Leon.  117. 

H)  Cro.  Jac.  693 ',  10  Vin.  Abr.  233.  (/)  Fearne,  8. 

(m)  Shep.  Touch.  122. 

(n)  Fearne,  187.  (o)  Leon. 33.  2  Woodd.  733. 

( p)  Plow.  Com.  667 ;  1 1  Rep.  49  a.  (q)  Plow.  Com.  349.  667. 

(r)  Cocket  v.  Sheidan,  Moor,  16. 

(«)  Dyer,  300  b ;  and  see  Blagrave  and  others  v.  Clun,  for  obserrations  on  the  equi- 
ty ;  2  Vern.  623.  678 ;  Thonuum  y.  Motkwwtk^  Carter,  76. 107  ',  and  BuwoMt  csue 
there  cited. 

(0  Traeey  ▼.  Leihulier,  3  Atk.  74 ',  Ambl.  204  -,  Feame,842 ;  9  Mod.  28;  Spencer 
▼.  Chtm,  10  Vin.  20a 

(ii)  8  Atk.  660. 662.  (x)  Lusher  r.  Vanhery^  Dyer,  290  a. 

{y)  Cftfter,  96,JBar/o/5a/V*case. 
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Let  it  be  rememberedt  that  t  gift  by  will  to  •S  and  his  heirs,  if 
he  have  issye  of  his  body,  is  an  estate-tail  in  him.(i)    And  there 
may  be  a  fiee  by  deed  or  will,  determinable  under  the  learning  of 
executory  devises  or  springing  uses,  although  the  original  gift  be 
to  a  person  generally  and  his  heirs  for  ever.     There  is  scarcely 
any  event  (being  a  lawful  event,)  and  to  happen  within  the  rule 
prescribed  against  perpetuities,  which  may  not  be  made  the 
cause  of  the  determination  of  this  fee  ;  as  death,  *without   [^434] 
having  had,  or  without  leaving,  issue,  or  without  having 
alienated,  &c.  &c.  ;(a)  and  these  are  some  only  of  an  infinite  num- 
ber of  examples  to  be  found  in  the  books. 

In  wills,  limitations  for  indefinite  periods,  give  chattel  interests, 
when  the  limitation  is  not  to  the  heirs ^  and  when  there  are  not  any 
circumstances  which  afibrd  an  inference  that  the  inheritance  is  to 
pass  to  the  trustees.  (6) 

Even  in  wills,  a  devise  to  a  man  and  his  heirs,  till  debts  arepaidf 
passes  the  fee,  and  not  a  chattel  interest,(c)  except  under  special 
circumstances. 

Chattel  interests  pass  only  when  the  devise  is  without  any  limi- 
tation to  the  heirsj  so  that  the  trustees  have  an  uncertain  interest ; 
or,  in  other  words,  an  interest  without  any  definite  time  :  and  the 
quantity  of  interest,  or  period  of  enjoyment,  is,  expressed  by  the 
clause,  tiil  debts  are  paid  ;  or  when  the  context  requires  that  the 
fee  should  be  in  the  beneficial  devisees.  In  those  instances  in 
which  the  interest  is  certain^  the  limitation  being  to  the 
trustees  and  their  heirs^  the  Court  cannot,  except  *from  [*435] 
a  context,  declare  such  interest  to  be  a  chattel^  or  any 
other  estate  than  Sifee  ;  which,  by  the  words  of  devise,  it  purports 
to  be.  As  Lord  Keeper  Htnky  very  justly  observed,(iO  ^^  to 
adopt  a  difierent  rule  of  construction,  is  to  change  the  trustees  con^ 
trary  to  the  intention  of  the  testator ;  as  the  personal  representa- 
tives might  become  trustees,  instead  of  the  heirs  at  law." 

All  or  some  of  the  cases  cited  in  the  margin  will  be  introduced, 
and  more  minutely  examined,  in  the  chapter  on  Estates  Jor  years^ 
and  Interests  of  a  Cliattel  quality  :  and  some  of  the  cases,  treating 
the  trustees  as  having  chattel  interests,  under  circumstances  and 
expressions  which  import  a  gift  in  fee,(e)  are  in  particular  deserv- 
ing of  notice. 

An  estate  with  a  determinable  quality,  by  construction  of  law, 
properly  falls  under  the  denomination  of  a  determinable  fee,  al- 
though no  qualification  be  expressed,  to  ascertain  the  time  of  con- 
tinuance. 

(«)  Shep.  Touch.  108.  (a)  Beaeheroft  ▼.  Brwnif  4  Term  Rep.  441. 

(fr)  Sre  1  Burr.  284;  6£ait,  17U. 

(c)  Wright  and  Ptatmniy  Ambl.  368 ;  Fearne,  187 ;  Bagthaw  and  Spentery  2  Atk. 
946 ;  Jonii  r.Sajfmui  8eU,  8  Vin.  Abr.  282 ;  S  Bra  P.  Cas.  1 ;  GfaoAft/e y.  ifhiibsft 
lBiirr.22B;  Troddr.  Downes,  2 ktk.  9M \  lec  alio  Cowp.  883,  in  Dae  t.  FMtt; 
Sfrottgaod  Tfof,  2  Burr.  910;  ITelliitglMi  and  ITeUti^oii,  4  Burr.  2166;  1  Bkck. 
Bep.  646 ;  Qibtun  r.  Eogen^  Arobl.  97  ;  Leihutier  r,  Tracey,  8  AUl.  74. 

(d)  Doe  T.  f^mpton,  6  East,  162.  (e)  GoodtiUe  ▼.  Hhilhy,  1  Burr.  228. 
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Suppose  the  owner  of  a  determinable  fee  to  convey  that  estates 
to  a  man  and  his  heirs  generally,  and  without  any  restriction ;  the 
construction  of  law  on  this  conveyance  would  be,  that  the  deter- 
minable quality  annexed  to  the  estate,\while  in  the  tenancy  of 
the  person  by  whom'  it  is  conveyed,  shall  follow  the  same 
into  the  hands  of  the  person  to  whom  the  transfer  is  made. 
[*436]  *The  appropriate  maxim  is,  **  nemo  potest  plus  Juris  in 
alium  transferre  quam  ipse  haheV^ 

Again,  suppose  a  person  seised  of  an  estate  in  fee-tail,  generator 
special ;  to  make  a  conveyance  of  that  estate  by  any  instrumeot 
which  passes  merely  the  time  or  degree  of  his  interest,  and  does 
not  operate  by  discontinuance;  the  assurance  will  pass  an  estate  in 
fee,  determinable  on  the  death  of  the  tenant  in  tail;  and  the  fail- 
ure  of  the  issue  inheritable  under  the  terms  of  the  gift ;  or,  more 
correctly  speaking,  as  long  as  the  ownership  under  the  estate-tail 
shall  continue  ;(/*)  but  subject  to  be  defeated  by  the  entry  of  the  is- 
sue in  tail,  unless  their  title  of  entry  shall  be  barred  by  fine  with 
proclamations,  &c.  or  the  statute  of  limitations. (^) 

The  fine,  it  is  to  be  observed,  would  with  proclamations,  bar 
the  intail,  and  defeat  the  title  of  the  issue,  claiming  under  the  gift 
by  which  the  intail  is  created,  and  render  the  estate  indefeasible 
by  the  is^ue  during  the  continuance  of  the  estate  tail.  (A) 
[*4d7]  A  conveyance  by  bargain  and  sale  (i)  gives  an  *equal 
extent  of  intertft ;  but  on  the  death  of  the  tenant  in  tail, 
bis  issue,  claiming  j^^ybrmam  doni^  may  defeat  the  estate  taken 
under  a  conveyance  by  this  or  any  like  mode  of  assurance  ;  unless 
by  means  of  a  fine  levied  with  proclamations,  or  common  recove- 
ry suffered  by  their  ancestor,  the  issue  are  precluded  from  all  right 
to  assert  a  title  under  the  intail. 

The  subject  of  these  observations  might  be  insisted  on  more 
fully,  and  in  more  precise  terms.  These  notes  will  furnish  an  out- 
line of  the  learning ;  and  the  reader  is  referred  to  the  reported  cases. 
In  the  next  chapter  a  summary  view  will  be  taken  of  the  efiect  of 
different  conveyances  by  tenant  in  tail. 

So  where  tenant  in  fee-tail  general,  that  is,  any  one  who  has  an 
estate  to  him  and  the  heirs  of  his  body,  does  by  fine,  not  creating 
a  discontinuance,  convey  the  land  to  some  other  person,  this  per- 
son will  have  an  estate  in  fee  to  him  and  his  heirs  generally,  till 
there  shall  be  a  failure  of  the  heirs  of  the  body  of  the  tenant  in  tail ; 
and  it  is  observable,  that  if  he  be  tenant  in  tail  by  descent,  under  a 
gift  to  any  of  his  ancestors,  then  the  grantee  will  have  an  estate 
till  there  shall  be  failure  of  heirs  of  the  body  of  the  original  donee  y 


(/)  Shop,  note  on  Shep.  T.  317. 

Ig)  Dot  and  Whitehead^  2  Burr.  704. 

(h)  Plow.  Com.  667 :  1  Tr.  Atk.  8 ;  2  Lord  Raym.  778.  Maehell  and  Clarkt  ii  an 
express  adjudication  on  the  point ;  and  the  report  containi  a  full  examination  of  ail 
the  canes  on  the  subject.  1  Cruise,  176;  see  also  SBarr.  1706;  Goodrigktw.Mettdti 
Cro.  Car.  499 ;  but  see  2  Atk.  133,  Sir  John  BamardUton  t.  lAngwood, 

(t)  10  Rep.  26.  Seymour^s  case. 
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ia  other  words,  till  the  proper  determination  ot  the  estate-tail.  For 
instance,  when  a  gift  is  made  to  a  man  and  his  heirs  of  his  body, 
who  dies,  leaving  daughters,  and  each  of  them  dies  leav- 
ing a  son,  a  fine  levied  by  *either  of  these  sons,  will  give  [*438] 
a  fee  of  the  same  extent  as  the  estate-tail.  (Ar) 

The  opinion  to  be  formed  from  these  deductions  is,  that  the  fee 
will  not  determine  by  the  failure  of  the  issue  of  the  person  who 
makes  the  conveyance.  On  the  contrary,  it  will  continue,  as  long 
as  the  person  to  whom  the  estate-tail  was  originally  given  shall 
have  issue  inheritable  under  the  terms  of  that  gift.  And  in  case  the 
intail  be  subject  to  any  other  qualifications,  as  limited  to  particular 
heirs,  as  males  or  females,  or  the  heirs  of  the  body  of  the  donee 
bj  any  particular  person,  as  •d  By  the  estate  in  fee,  derived  in  point 
of  title  from  the  conversion  of  the  intail  into  a  base  fee,  will  be  so 
far  subject  to  this  qualification,  that  it  will  continue  only  till  a 
failure  of  heirs  of  that  description. 

In  these  cases,  though  the  words  of  limitation  are  general,(/) 
the  estate  which  they  pass  will  be  determinable.  Words  alone  can- 
not give  the  extent  ot  interest.  There  must  reside  in  the  person  who 
is  the  author  of  these  words,  and  whose  meaning  they  express,  an 
interest  to  give  efiect  to  the  words ;  and  this  interest  must  be  an 
estate  conferring  a  power  of  alienation. 

Although  an  estate-tail  be  converted  into  a  base  or  determinable 
&e,  yet  the  right  of  suffering  a  common  recovery  remains 
to  the  donee  in  tail,  or  the  heir  under  the  tail,  with  the  *as-  [*439] 
sistance  and  co-operation  of  the  person  who  has  the  free- 
hold, (m)  But  the  assignee  of  a  tenant  in  tail  cannot,  by  suffering 
a  common  recovery,  change  the  quality,  or  enlarge  the  duration, 
of  his  estate,  (n) 

And  the  assignee  of  a  tenant  in  tail,  cannot  make  any  tortious 
alienation,  by  which  he  can  change  the  seisin,  or  divest  the  estates 
of  those  in  reversion  or  in  remainder,  as  may  be  done  by  the  as- 
signee of  a  tenant  for  life :  for  the  assignee  of  a  donee  for  life  is 
tenant  for  life ;  but  the  assignee  of  a  donee  in  tail,  is  not  tenant  in 
tail,  (na) 

An  estate-tail  changed  into  a  fee  by  a  rightful  conveyance,  has 
been  termed  a  base  fee :  however,  it  may  with  great  propriety  be 
distinguished  by  the  appellation  of  a  determinable  fee.  Every  es- 
tate, not  simple  and  absolute  in  regard  to  continuance  o(  time,  is 
base,  in  reference  to  one  which  has  these  qualities.  It  is  in  this 
sense,  and  with  a  view  to  this  distinction,  that  the  epithet  base  is 
applied  to  estates. 

A  determinable  fee  (unless  otherwise  restricted,  so  that  it  pro- 
perly assumes  the  name  of  a  qualified  fee,  in  respect  to  the  limited 
and  confined  manner  in  which  it  is  to  descend,  at  the  same  time 
that  it  is  a  determinable  fee  in  point  of  duration,)  may,  during  its 

(k)  MaekwiUiam*i  case,  Hob.  33.  (/)  1  Inst,  1  b  ;  Plowd.  667. 

(m)  1  Convey.  22.  (n)  Ibid.  4.  123. 140. 

{tw)  Ibid.  4. 
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coDtinuincey  devolire  on  any  one  who  is  in  the  tine  of  aucceflsion 

to  the  first  purchaser;  and  the  estate,  into  w^iosesoever 

[*440]   ^hands  it  shall  comoi  will  determine  on  the  event,  which, 

on  the  first  limitation  thereof,  is  expressed  to  mark  the  time 

of  continuance. 

A  fee  determinable  in  its  creation,  may,  eventually^  (and  with- 
out any  act  of  the  party  by  taking  a  further  assurance)  become  sim- 
ple and  absolute,  (o)  Suppose  a  limitation  to  be  made  to  a  man  and 
his  hnrSf  1st,  HU  the  marriage  ofB;  or,  iSdly,  HU  the  return  of  C 
/rom  Borne;  and  the  death  of  B  to  happen  before  his  marrii^e, 
or  the  death  of  C  to  take  place  before  his  return  from  Some  ;  by 
these  circumstances,  it  becomes  impossible  that  the  event,  express* 
ed  for  the  determination  of  the  estate,  should  ever  arise ;  and  the 
estate  will,  for  that  reason,  continue  to  all  eternity,  precisely  in 
the  same  manner  as  if  the  parties  had  not  annexed  to  the  disposi- 
tion, any  collateral  limitation,  giving  to  the  estate  a  determinable 
quality. 

This  observation  has  application  to  those  instances  only  in  which 
the  duration  of  the  estate  is  referred  to  an  event  which  is  sacb  in 
its  nature,  that  it  may  become  impossible,  and,  contequently,  never 
happen  :  and  not  to  those  cases  which  refer  to  an  event  which  must 
happen,  either  sooner  or  later;  as  till  a  tree  shall  fall,  or  while  a 
tree  shall  stand. 

On  these  instances,  and  indeed  on  all  limitations  which  can  be 

ranked  under  this  class,(j9)  it  is  observable,  that  the  reversion  or 

remainder  expectant  on  these  estates,  or  the  possibility  of 

[*441]   ^reversion,  which  is  left  in  the  person  who  limits  them, 

must  remain  in  some  person ;  and  that  a  release,  or  other 

{proper  assurance  from  that  person,  will  give  to  this  estate^  the  qual- 
ity of  a  simple  and  absolute  fee. 

In  the  example  of  the  limitation  to  A  and  his  heirs,(9)  tenants 
of  the  manor  of  Dak  ;  the  estate  will  continue  as  long  as  A  and  his 
heirs  personally,  and  individually,  shall  be  the  tenants,  that  is, 
owners,  and  not  ocagners  only,  of  that  manor,  and  no  longer.  As 
soon  as  their  tenancy  shall  end,  the  estate  taken  under  the  limiU- 
tion  will  cease,  and  the  estate  can  never  become  absolute  under  the 
terms  of  the  limitation. 

The  like  rule  applies  to  several  of  the  other  instances  which  wtrt 
adduced.  In  some  of  these  instances,  as  till  the  marriage  of  B  shall 
be  solemnized,  or  the  return  of  C  take  place,  though  the  estate 
will  determine,  when  the  event  marked  as  the  boundary  to  the  time 
of  continuance  shall  happen,  yet  if  it  become  impossible,  by  death 
before  marriage  in  the  first  case,  or  in  the  second  case,  by  death 
before  return  from  Rome^  or  by  any  other  means,  in  like  cases,  that 
the  event  should  ever  happen,  then  the  estate  will,  for  the  reasons 
already  assigned,  become  simple  and  absolute.    In  the  mean  time^ 

(•)  Dyer,  900,  pi.  89.  (p)  1  fnst.  18.  (q)  2  Bl.  Con.  107. 

(r)  Plow.  667. 
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Uie  whole  estate  is  in  the  grantee  or  owner»(f }  sulgect  only  to  a 
possibility  («f  reverter  in  tlie  grantor. 

The  grantee  has  an  estato  which  may  *continue  for  ever ;  [*44S] 
though  there  is  a  cootingeocyy  which^  when  it  happens, 
wiU  determine  the  estate. 

Thia  contingency  cannot  with  propriety  be  called  a  condiUon; 
it  is  part  of  the  limitation ;  and  the  estate  may  be  termed  a  fee. 
Plowden  uses  the  phrase, yes  nnyaU  determinable. 

in  the  instance  of  a  gift  to  a  man  and  his  heirs  till  masriagey  or 
till  return  from  Rame^  the  fee  passes  by  force  of  the  word  heirs  f 
and  by  reason  that  the  estete  is  not  measured  by  the  life  of  a  per* 
fon,  but  by  reference  to  an  event,  which  may  or  may  not  happen* 

Qmit  the  word  Actrs,  and  there  would  be  merely  an  estete  of 
{reehold ;  determinable,  in  one  instance,  by  death  without  mar^ 
riige,  and,  in  the  other  insUoce,  by  death  without  returning  fipom 

So,  on  the  other  hand,  an  estete  to  A  and  his  heirs  during  the 
widowhood  of  Ay  or  during  the  time  A  shall  remain  in  iSome,  it 
merely  an  estete  of  freehold  measured  by  a  life ;  for  the  widowhood 
of  «tf,  or  the  residence  of  A  in  BomCf  will  determine  with  his 
iemh.  Provided  an  estete  cannot  continue  beyond  the  life.of  ^, 
it  is  an  estate  for  his  life ;  and  for  his  life  not  merely  and  sinply ; 
but  determinable,  according  to  the  terms  of  the  limitation^  ekber 
by  marriage,  or  by  return  from  Borne, 

Again,  let  it  be  kept  in  mind,  that  although  a  person  who  has 
an  estete  for  life,  or  several  lives,  make  a  grant,  asdistin- 

Eished  from  a  ^tortious  alienation,  to  another  and  hb  [*443] 
Its,  the  grantee  will,  in  point  of  law,  have  an  estete  only 
for  the  life  or  several  lives.   The  maxim  applicable  to  thia  case  is, 
'<  nemo  poiut  plus  juris  in  alium  tranaferre  quam  ipse  Aabei.** 

Some  passages  to  be  found  in  the  books  import,  that  there  can- 
not,  in  point  of  law,  be  an  estate  to  a  man  and  his  heirs,  peers  of 
the  realm ;  or  to  the  queen  and  her  heirs,  queens  of  England, 
The  authorities  are  to  be  read,  with  a  qualification  or  explanation. 
A  limitetion  in  either  of  these  or  the  like  forms  will  be  good ;  but 
the  estete  in  fee,  as  distieguished  from  an  estete^teil,  cannot  go  in 
a  line  of  succession,  so  as  to  continue  the  estete  to  peers,  &c.,  when 
otbef  persons  are  heirs.  The  law,  in  order  to  preserve  the  rules 
prescribed  for  the  succession  to  estates  in  fee,  will  determine  the 
estate,  as  soon  as  there  shsll  be  an  interruption  in  the  descent,  to 
heirs  of  the  required  description. 

Thus^s)  in  the  instance  of  a  grant  by  King  Henry  III.  of  the 
manor  of*  Penrith  and  SourbUf  to  Alexander^  king  of  Scoiland^ 
and  to  his  heirs  kings  of  Scotland;  Alexander  having  died^  leav-r 
ing  daughters,  and  not  having  any  heir  king  of  Scotland,  King 
Edward  I.  recovered  seisin ;  and  the  daughters,  though  his  gene- 

<r)  Plow.  S67.  (<)  Hale,  note  6,  to  1  fnit.  ^  «. 
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ral  heirs,  ^were  excluded,  because  they  were  not  kings  of  ScoU 
land.{i) 

In  this  place  also  it  may  be  observed,  that  when  an  estate 
[*444]  does,  under  these  circumstances,  *determine  by  the  failure, 
for  a  time,  of  the  heirs,  the  estate  will  not  revive,  by  the 
existence  of  such  heirs  at  a  future  period :  thus,  though  the  daugh- 
ters had  died,  and  a  nephew,  who  was  king  of  Scotland^  had  become 
the  heir,  yet  the  estate  would  not  have  revived. 

So  in  Poole  v.  Nedham^  or  Faradine^s  case  ;(u)  Thomoi  Pa- 
radine^  seised  in  fee,  by  way  of  remainder  expectant  on  an  estate- 
tail  male  in  John  Paradine^  granted  to  the  Queen  and  her  heirs, 
during  the  life  of  John  Paradine^  and  after  his  death-,  so  long  u 
any  issue  male  of  John  should  be  alive.  Among  other  things,  it 
was  decided,  that  by  the  death  o£John  without  issue  male,  the  estate 
of  the  Queen  was  determined,  so  that  she  should  not  have  any  be- 
nefit from  the  grant,  being  a  dry  remainder,  without  profit,  while 
it  would  have  been  different,  if  Thomas  had  had  the  reversion ; 
and  Velverton  said,  and  the  Court  agreed,  that  if  the  estate  de- 
termined by  the  failure  of  issue  male  for  a  time,  although  issue  male 
was  afterwards  born,  the  estate  should  determine,  and  not  revive 
by  the  birth  of.  issue  male,  no  more  than  where  land  is  given  to  / 
S  in  fee,  so  long  as*/  D  has  issue  ;  for  there,  if //>  die  without 
issue,  his  wife  being  enaient^  the  issue  born  afterwards  shall  not  re- 
vive the  estate,  for  it  is  a  collateral  determination,  which  being 

once  interrupted,  shall  not  ever  be  set  on  foot  again, 
[M45]       But  if  a  child  en  ventre 'sa  mere  be  the  heir,  *then  it 
might  at  this  day  be  questioned  whether  the  existence  of 
such  heir  would  give  continuance  to  the  estate. 

The  first  impression  would  be  in  favor  of  the  heir  en  ventre  m 
mere,{to)  The  decisions  would  probably  support  his  claim.  Such 
a  child  may  be  vouched  as  heir ;  and  yet,  as  between  a  child  en 
ventre  »a  nure^  and  a  person  actually  in  ease,  there  will  be  a  de* 
scent,  for  the  interval  between  the  death  of  the  ancestor  and  the 
birth  of  the  child,  to  the  person  wo  is  in  esse  ;  and  such  heir  pro 
tenwore  will  be  entitled  to  the  intermediate  rents  and  profits.(a7) 

To  this  head  of  determinable  fees,(y)  the  learning  of  estates  in 
fee,  subject  to  executory  devises,  may  be  referred ;  as  all  fees, 
liable  to  be  defeated  by  an  executory  devise,  are  determinable 
fees,  tin  they  are  discharged,  by  event  or  by  release,  from  the  d^* 
terminable  quality.  *" 

Various  examples  of  fees  determinable  by  express  limitation  have 
been  stated.  It  must  be  remembered,  that  the  succession  by  heir- 
ship to  these  determinable  fees,  is  in  the  same  order,  and  under  the 
same  rules,  as  the  succession  to  estates  in  fee-simple ;  giving  pre- 

(0  1  Croifle's  Dif .  24. 

(m)  Yelv.  149  ;  1  lost.  18  a,  mnd  the  note  supra. 

(fr)  Doe  ▼.  Clark,  2  H.  Black.  399, 

(r)  hauttt  ▼.  B«.fe«,3  Atk.  203;  WaOw.  Deic.  [217.] 

(y)  GoodrigfU  v.  6'car/c,  2  WHs.  29. 
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ference  to  those  heirs,  who  are  first  in  the  line  of  successioiiy  sc- 
cordiDg  to  the  established  rules  of  descent,  (z) 

*It  is  not  in  the  power  of  any  persoui  by  his  own  act,  to  [^446] 
entitle  another  to  take  as  his  heir,  by  descent,  unless  the 
law  has  imposed  that  character  on  him ;  and  for  this  reason,  a  limi* 
tation  of  land  to  a  man  and  his  hexvs^ peers  of  the  realm,  though  it 
will  exclude  all  his  heirs  who  are  not  invested  with  this  dignity, 
will  net  entitle  peers,  or  give  continuance  to  the  estate,  unless  they 
also  are  the  general  heirs. 

For  in  the  instant  that  the  character  of  heiTy  and  the  dignity  of 
the  peerage  shall  be  separated  and  fulfilled  in  distinct  persons,  the 
estate  will  cease,  and  absolutely  determine,  because  the  person, 
who  is  first  in  jthe  line  of  succession,  is  not  a  peer  of  the  realm  ; 
and  because  the  person,  who  is  more  remotely  related,  and  further 
back  in  the  line  of  succession,tSnd  is  a  peer  of  the  realni,  is  not  the 
person  whom  the  laws  have  designated  to  be  the  heir. 

This  consequence  of  law  flows  from  the  rules,  first,  that  estates 
in  lands,  or  other  corporeal  hereditaments,  or  incorporeal  heredita- 
ments already  created,  are  not,  as  has  been  shown  in  the  second 
chapter,  allowed  to  be  desultory  ;  so  that  they  may  be  suspended 
at  intervals  or  different  periods ;  and,  secondly,  that  the  line  of 
succession  cannot  be  varied  by  the  party. 

It  is  to  property  of  this  sort  alone,  that  the  observations  respect- 
ing desultory  estates  apply,  immediately,  and  in  their  fullest  ex- 
tent.    Incorporeal  hereditaments,  on  a  grant  of  the  same 
originally,  and  in  the  first  instance,  are  not,  as  *already   [*447] 
shown,  within  the  same  reason,  and  therefore  not  influ- 
enoed  by  the  same  principle. 

Under  a  similar  limitation  of  incorporeal  hereditaments,  on  the 
first  creation  of  the  estate,  the  estate  would  not  cease  or  determine, 
merely  because  the  person  first  in  the  line  of  succession  is  not  a 
peer,  -  It  would  be  suspended  only,  till  the  character  of  heir,  and 
the  dignity  of  peerage,  unite  in  the  same  person. 

This  seems  to  be  the  result  of  the  cases  introduced  by  Chief  Baron 
Ccmyns  into  his  Digest  ;(a}  in  which  he  says,  in  the  patronage  of 
an  hospital,  or  other  thing  created  de  novo,  in  which  there  was  no 
precedent  estate,  a  man  may  have  the  fee  to  him  and  his  heirs,  quali- 
fied in  a  particular  manner ;  as  if  a  queen  consort  institutes  an  hos- 
pital, and  reserves  the  patronage,  s^i  et  Seginis  tdngliss  succeden- 

But  in  estates  already  in  esse,  such  desultory  inheritances,  as  the 
Dutchy  of  Cornwall,  limited  to  the  Prince  et  ipsiua  et  hmredum, 
^.  JinglisB  primogeniiisj  shall  not  be  good,  except  when  limited 
by  act  of  parliament. (c)  So  a  limitation  of  an  advowson  to  the 
queen,  and  the  queens  her  successors,  shall  not  be  good,  without 
an  act  of  parliment  (d) 


I 


M)  Vide  Bacoq*f  Abr.  Title  ''Heir/^ 

a)  Com.  Dig.  Estates,  A.  1.  (6)  Ctt.  Ch.  214. 

(0  8  Rep.  15 ;  Com.  Dig.  Roy,  G.  {d)  Cm.  Ch.  214. 
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The  msoli  for  this  difference,  may  be  coHeded  from  the  dhip* 
ter  treating  of  the  doctrine  m  the  freehoM. 
[M48]       It  proceeds  on  the  gitxiiids  that  the  freeheM  ^mig^t  he  in 
abeyance,  and  that  there  Woald  not  be  nnypermm,  aguimi 
whom  a  demand  qf  the  freehold  might  be  made. 

These  observations  belong  to  those  subjects  only  of  property, 
which  are  regulated  by  the  general  laws ;  and  not  to  those  which, 
from  their  local  situation^  are  governed  by  provincial  usages, » 
Gavelkind,  Borough-English,  and  Customary  lands ;  for  as  to  pro* 
perty  of  this  kind,  it  would  be  as  fruitless  in  any  owner,  to  attempt 
to  reduce  flie  succession  to  the  standard  of  the  general  rules  of  the 
common  law,  as  it  is  to  attempt  to  vary  dte  -order  of  succession  ts 
property,  not  exempt  from  these  rules.  The  rule  is,  lex  ioei  t9t 
cbservandQ.{e)  And  the  common  law  is  the  law  of  every  place  is 
which  no  particular  usages  have  been  allowed  and  sanctiiMied. 

In  respect  of  customary  lands,  attempts  have  been  made  to  vary 
the  order  of  succession  by  means  of  trusts.  No  doubt,  the  common 
law  heir  may,  by  a  trust,  as  he  might  by  a  legal  limitation,  properly 
framed,  be  subsUtuted  for  the  customary  heir,  by  mdcikig  theeofli* 
mon  law  heir  a  purdiaser.  This  can  only  be  in  the  gift,  and  ts 
the  extent  within  which,  by  the  rule  against  perpetuities,  the  dis- 
signatioaof  a  purchaser  would  be  effectual. 

Let  a  descent  attach,  and  the  custommary  heir  nnet  be  prefer- 
red. The  order  of  descent  cannot  be  changed  in  reference  to  the 
trust,  aoy  more  than  it  can  be  in  reference  to  the  legal  es- 

tate.(/) 
[*449]       *The  like  observation  is  applicable  to  attempts,  to  intaii 
the  trust  of  copyhold  or  customary  lands,  when  the  legil 
estate  cannot  be  intailed. 

A  quahfied  fee  is  an  interest,  given  on  its  first  limitation,  to  a 
man  and  to  cerfafn  of  his  heirs,  and  not  extended  to  all  of  them 
generally,  nor  confined  to  the  issue  of  his  body.{^) 

A  limitation  to  a  man  and  his  heirs  on  the  part  of  hia  father^  af- 
fords an  example  of  this  species  of  estate.  (A) 

It  may  be  questioned,  whether  a  limitation  to  a  man  and  bis 
lieirs,  wMhin  a  certain  degree  in  the  direct  descending  line,  widi- 
oiit  any  express  ai^ointment,  that  these  heirs  should  be  of  his  body, 
Ihou]^  necessarily  they  must  he  his  issue,  will  be  deemed  an  estate 
dfAts  quality,  (t) 

The  only  doubt  arising  on  a  limitation  in  this  form  b,  whether 
It  does  not  create  an  intaii. 

No  decision  has  occurred,  on  a  limitation  in  these  terms. 

That  the  limitation  would  be  good,  is  indisputably  clear. 

The  single  question  to  be  raised  on  the  limitation  is,  the  con- 
struction it  shall  receive ;  and  the  object  of  <hat  question  would 

re)  1  Init.  27.  (/)  PulUn  ▼.  Urd  MidOeto^  9  Mod.  48S. 

(|r)  Fleta,  lib.  3,  c.  3.  (h)  LiCt.  §  8M ;  1  Intl.  27  »,  «». 

(•)  2  W.  Cora.  222.  v  /  :f 
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be,  to  asoerUiii)  tht  quality,  ^Ktent,  and  degree  of  tiie  intetest 
irhieh  is  conveyed. 

A  Hmiuition  in  these  ^fiwrds,  is  confined  so  strictly,  that 
it  may  be  argued ,  with  some  *sembkinte  of  reason,  that  it   [*450] 
gives  on  estate^^tail.    These  arguments,  however,  do  not 
apply  to  a  limitation  to  a  man  and  his  heirs  on  the  part  of  his 
firther ;  for  the  grant  is  n0t  restrained  to  the  hneal  deseendants  of 
the  person,  to  whom  the  limitation  is  made^ 

It  extends  to  his  heirs  in  the  aseending  line ;  and  though,  as  a 
necessary  consequence  of  the  rules  of  law,  it  is  confined  to  the 
heirs  of  the  body  of  some  person,  no  intail  is  created,  because  the 
limitation  is  not  restrained  to  the  issue  of  that  person,  by  whose 
heirs  the  degree  of  interest,  imported  by  the  limitation  to  the 
heirs,  is  described ;  nor  is  the  gift  to  the  heirs  as  purchasers,  as  im 
the  instance  of  a  gift  lo  ii,  and  the  heirs  of  the  body  of  B.{k)  The 
kw  might  as  well  delermine  a  limitation  to  a  man  and  his  h^ra 
genm^Hy,  as  a  limitation  to  a  man  and  his  heirs  an  the  part  9/  A» 
father,  to  be  an  estate-tail.  Indeed,  Lord  Coke  {I)  has  stated  th^ 
law  to  be,  that  a  limitation  to  a  man  and  his  htirs  of  the  body  of 
his  Cither,  gives  an  estate  in  fee,  and  not  an  estate^taiL 

Hie  same  antlior  has  also  asserted,(m)  that  a  gift  to  a  man  and 
Me  heirs  of  the  body  of  his  father,  does,  as  to  the  words  whieh 
tiasne  the  heirs,  pass  an  estate-tail ;  while,  as  already  noticed,  a 
limitation  to  a  man  and  his  heirs  of  the  body  of  his  fa- 
ther,(n)  does  net  create  an  intail  within  the  'statute  de  {M51] 
Donis,  The  heirs  who  are  to  succeed  lo  the  estate  are,  by 
the  expreas  terms  of  the  limitatioD,  to  be  the  heirs  of  the  son  ;  and 
it  is  not  provided  that  they  should  be  the  issue  of  his  body  ;  for 
this  reason,  no  estate-tail  is  created.  The  heirs  which  are  deserib- 
-ed,  may  be  the  issue  of  an  ancestor  in  a  higher  degree,  and  still  be 
within  the  terms  of  the  limitation. 

AH  the  descendants  of  the  father,  as  well  as  the  dMcendanta  of 
the  son,  are,  by  the  words  of  limitation,  to  be  inheritable  to  the 
estate ;  and  it  seems  to  be  a  quality  of  an  estate-tail,  to  entitle  none 
besides  the  issue  or  lineal  descendants  of  the  first  donee,  or  those 
who  stand  in  the  same  degree  of  relationship  with  him,  and  are 
-part  of  a  class  ;(o)  and  these  issue  Only,  when  they  can  severally 
claim  in  successive  order,  under  a  general  name  of  purchase,  as 
heirs  of  the  body  of  their  father;  and  that  denomination  is  equally 
applicable  to  all  of  them.  For  the  mode  in  which  heirs  will  be- 
come entitled,  when  they  are  to  take  under  a  collective  name  of 
description,  the  reader  is  referred  to  the  observations  on  the  rule 
in  Shdley^s  case.(j9) 

'  {k)  1  Iiitt.27.  (/)  Mandenllt'B  c%Me,  1  Init.SS  b;  supn,  ch.S, 

(m)  Ibid.  (n)  Ibid. 

<«)  MrnideviUe^i  esse,  1  Intt.  26  b ;  Hodgkinton  and  IFoodf  Cro.  Car.  17 ;  SautheoU 
mud  StmbcU,  2  Mod.  207 ;  Wnght  and  Peanon,  Ambl.  8S8.  , 

(jp)  Supra,  cli.  3.  , 
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A  gift  to  a  man  and  the  hein  of  the  body  of  his  &Uier^(9)  thou^^ 

made  by  the  same  sentence,  and  the  same  clause,  containsi 

[*452]   in  construction  of  law,  several  and  distinct  gifts ;  *one  to 

the  son,  the  other  to  the  heirs  of  the  body  of  his  father ; 

and  these  heirs  will  take  by  purchase,  as  persons  described  by  that 

name. 

The  son  to  whom  the  gift  is  made,  may  have  a  title  under  each 
of  the  gifts,  and  thus  become  tenant  in  tail. 

His  title  under  the  limitation  to  the  heirs  of  the  body  of  his  fa- 
ther, will  depend  wholly  on  the  fact,  that  he  unites  in  himself  that 
description.  ^ 

Unless^  he  be  the  heir  of  his  father,  he,  capnot  claim  under  tiie 
second  branch  of  the  gift,  till  thb  character  shall  be  fulfilled  in  his 
person  ;  and,  in  the  mean  time,  the  gift  to  the  heirs  of  the  body, 
will  confer  a  title  on  that  person,  who  is  the  heir  of  the  body  of  the 
father,  if  he  be  dead,  and  in  case  he  should  be  living,  the  gift 
will  wait  for  effect  till  his  death  ;  and,  in  the  interval,  the  estate- 
tail  will  be  in  abeyance,  or  contingency,  for  want  of  a  person  in 
whom  it  may  vest. 

That  a  limitation,  frequently  occurring  in  wills  and  in  settle- 
Hients,(r)  does  or  does  not  afford  another  instance  of  a  qualified  fee, 
seems  involved  in  some  doubt  The  limitation  now  under  con- 
sideration is,  to  the  right  heirs  of  a  man,  when  the  heirs  are  to  take 
as  purchasers,  eo  nomine,  and  of  course,  the  estate  does  not  vest  in 
their  ancestor.  This  limitation  cannot  have  effect  in  any  case,  to 
give  an  estate  to  the  heirs  by  purchase,  unless  it  be  made 
[*353]  to  the  heirs  of  a  person,  who  takes  no  preceding  ^estate  of 
freehold,  by  the  same  deed  or  instrument ;  nor  unless  the 
person,  to  whose  heirs  the  limitation  is  made,  be  a  stranger  in  point 
of  estate.  Mr.  Feame  inclined  to  the  opinion,  that  it  gives  a/ee- 
simple  to  the  person  in  whom  the  estate  first  vests ;  and  such  is  the 
opinion  generally  entertained  by  the  most  experienced  lawyers  in 
the  conveyancing. department.  Mr.  Feame (s)  observes,  ^^in  a 
limitation  to  the  right  heirs  o{  I S,  without  any  antecedent  limita- 
tion to  IS  himself,  it  appears,  that  to  give  the  estate  to  his  heirs 
hypurchascy  would  not  secure  and  confine  the  succession  to  the 
whole  class  of  descriptive  ?ieirs  otJS;  but  in  case  of  such  a  limi- 
tation to  the  heirs  of  the  body  odS,  we  have  seen  itmiehf 

When  a  man  is  the  owner  of  the  estate,(/)  and  makes  alimitation 
by  a  conveyance  at  common  law,  to  his  right  heirs,  by  that  name ; 
or  devises  to  his  right  heirs  by  that  name  ;  or  devises  to  the  indi- 
vidual who  solely  unites  in  himself  this  description,  by  his  proper 
name,  (so  as  in  a  will  the  heir  be  to  take  in  the  same  degree,(u) 


iq)  1  Intt.26b,27a. 

hr)  1  lut.  920  b ;  Gordon  ▼.  Goodwyn,  1  Ves.  227. 

(tl  Butler's  Fearne,  192. 

{iS  1  Inst.  22  b ;  4  Burr.  879 ;  Uurd  v.  Earl  of  Winch€Uta.\\n.  Abr.  vtrho  Heir,  1. 
2 ;  Dyer,  IM  a  b ;  Godolphin  ▼.  Abingdon,  2  Atk.  67. 

(«)  Hedger  ▼.  Eowj  3  Lev.  127 ;  Harrit  ▼.  Bifhop  of  lAneoln,  2  P.  Wms.  136.  To 
the  right  heict  of  his  mother's  side,  when  he  took  from  his  mother's  mother ;  Watfc. 
Desc.  263. 
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mA  in  the  same  manner,  and  an  estate  of  the  same  quality,  as  he 
would  be  entitled  to  take  by  descent) ;  in  one  case,  the 
conveyance,  and  in  the  other  cases,  *the  derise,  is  void   [*454] 
as  to  the  heirs.     But,  under  a  devise  to  several  persons, 
being  co-heirs,  either  as  joint-tenants  or  tenants  in  common  in  fee, 
they  vrill  take  by  purchase. 

So  a  devise  to  one  of  two  persons,  being  co-heirs,  or  to  two  of 
three  or  more  persons,  being  co-heirs,  would  make  the  devisee  or 
devisees,  a  purchaser  or  purchasers. 

Since,  if  there  were  a  descent,  the  other  co-heir  or  co-heirs 
would  necessarily  participate. 

If  the  devise  be  to  the  person,  who  is  heir,  for  an  estate-tail,  or 
for  life,  or  for  years,  he  will  take  by  force  of  that  gift,  and  by  pur- 
chase. 

Till  a  recent  period,  Scott  v.  Scott  {x)  warranted  the  conclusion, 
that  even  a  devise  in  fee,  subject  to  a  limitation  over  by  executory 
devise,  altered  the  quality  of  the  estate,  and  rendered  the  heir, 
being  a  devisee  of  the  fee,  a  purchaser. 

That  case  (ai(d  for  the  purposes  of  title,  it  may  be  said,  unfortu- 
nately) is  overruled,  by  Doe  ex  dem.  Pratt  and  others  v.  Timins 
and  another. (^)  The  latter  cas&  will,  in  all  probability,  give  occa- 
sion to  further  litigation,  on  the  part  of  those,  who  have  accepted 
titles  under  the  authority  of  Scott  v.  Scott  /  a  case  which  was  sup- 
posed to  have  settled  the  law,  and,  with  great  deference,  be  it  said, 
was  founded  on  a  basis  and  on  principles,  which  gave  it  a  claim  to 
be  followed. 

That  Scott  V.  Scott  was  contrary  to  former  determina- 
tions, and  professed  to  overrule  them,  *wa8  a  reason (r)  for   [*455] 
following  Scott  V.  Scott^  instead  of  opening  a  new  field  of 
litigation,  and  rendering  the  law  on  this  point  open  to  doubt  and 
dispute. 

A  general  rule  belonging  to  this  subject  is,  that  no  man  can,  by   • 
a  gift,  by  deed  or  will,  make  his  right  heir  a  purchaser  b^  that 
nafne,{a) 

Another  rule  is,  that  when  a  devise  is  made  to  a  person  who  is 
heir,  of  the  same  estate  as  he  would  take  as  heir,  be  shall  take  by 
descent  as  his  better  title.  (6) 

At  the  common  law,  no  one  could  grant  even  to  the  heirs  of  his 
body,  by  that  name,  to  make  them  purchasers.  This  rule  flowed 
from  another  rule,  that  no  man  could  grant  to  himself,  or  become 
a  purchaser  by  his  own  grant.     Nemo  potest  esse  agens  et  patiens. 

But  in  conveyances  to  uses  and  in  wills,  a  person  may  make  the 
heirs  of  his  body,  by  that  name,  purchasers ;  since  he  alters  tlie 

(x)  Ambler,  383;  1  Eden's  Ch.  Ca.  458. 
(y)  1  Barn,  k  Aid.  590. 
X  (s)  GoodHiU  V.  WhUt,  16  Eait,  174 ;  infra,  466. 

(A)  1  Inst.  22  b ;  Watk.  Desc.  268,  280. 
(b)  Watk.  Dcsc.  269,  270. 
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qQtlily  of  the  estate,  to  which  these  heirs  would,  as  general  hoirSi 
be  entitled  by  descent.(c) 

But  when  a  man  makes  a  limitation  of  the  ultimaie  estate  of  the 
use  in  favor  of  his  right  heir8,(i/)  and  with  or  without  any 
[*456]  limitation  of  *an  estate  of  freehold  (e)  to  himself,  be  takes 
the  fee  by  resulting  use ;  in  the  same  manner^  and  subject 
to  the  same  course  of  descent,  as  he  hM  the  estate  in  the  land  be- 
fore be  made  the  limitation  to  the  use ;  and  though  he  has  previ- 
ously limited  the  use  to  some  stranger  for  his  own  life,  still  the 
jfee  will  be  in  him  by  resulting  use  :  and  in  those  eases  in  which 
a  limitation  is  to  any  person^  though  a  stranger,  for  an  estate  of 
freehold  ;  or  he  takes  an  estate  of  this  quality,  by  implication  of 
law ;  and  there  is  afterwards,  in  the  same  deed  or  instrument,  a 
limitation  to  his  right  heirs,  the  limitation  to  those  heirs,  as  has 
been  already  shown,(ee)  will  give'  the  estate  to  the  ancestor  as  a 
vested  or  cantingeni  interest ;(/)  and  the  heirs,  whenever  they  be- 
come entitled  under  that  limitation,  must  take  in  succession  from 
him.  To  this  subject,  and  the  exceptions  there  are  to  the  gene- 
rality of  these  positions,  a  considerable  portion  ef  attention  has 
been  already  paid,  in  treating  of  the  rule  in  ShelUy^s  caae.(jr) 

To  resume  the  inquiry  on  what  is  the  nature  of  an  estate  which 
passes  by  a  limitation  to  the  right  heirs  of  a  man,  when  these  heirs 
are  to  take  as  purchasers  eo  nomine. 

In  the  First  Part  of  Lord  Coke*a  Institutes,(A)  it  is  said,  if  a 

man  hath  issue  a  son,  and  dieth,  and  the  wife  dieth  also ; 

[*457]   lands  are  *letten  for  life,  the  remainder  to  the  heirs  of  the 

wife,  the  son  dies  without  issue ;  the  hein  of  the  part  ot 

the  father  shall  inlierit,  and  not  the  heirs  of  the  part  of  the  motho*, 

because  it  vested  in  the  son  as  a  purchaser. 

Allowing  the  reason  assigned,  to  be  the  ground  on  which  the 
Courts  would  decide  a  case  of  this  complexion,  without  any  regard 
to  a  difierence  from  circumstances,  it  must  be  admitted,  that  a  li- 
mitation to  the  heirs  of  a  man,  as  well  as  to  the  heira  of  a  woman, 
is  open  to  the  same  reasons,  and  to  be  determined  by  the  same 
principles. 

It  may  be  suggested,  as  probable,  that  Lord  Coke  meant  nothing 
more  than  to  draw  the  distinction  between  an  estate  to  a  woman 
by  purchase,  and  an  estate  by  descent;  and,  agreeable  to  this  sup- 
position, granting  it  to  be  well  founded,  it  may  be  concluded,  tlttt 
the  limttati9n  to  the  wife  received  the  construction  made  upon  it, 
because,  under  the  circumstances  of  the  case,  the  limitation  was 
contrary  to  the  rules  of  law ;  and  from  the  diversitj'  taken  in  a 

(c)  EUe  V.  0*6om,  1  P.  Wm».  387. 

{d)  1  Inst.  10  a ;  Btdf9rd'$CM%y  Poph.3 ;  Ftnwitk  and  MUford^  1  Leon.  182;  Bfa. 
284;  Jenkinn,  Cent.  248;  2  Rep.  91  b;  Cru.  EUs.  334;  Hales*  MSS.  in  Bar^.  Co. 
Liu.  22  b ;  3  LeoD.  406 ;  tupra,  Ch.  3. 

(e)  Chap.  III.  (ee)  Ibid. 

(/)  Tipping  nnd  Coteni,  4  Mod.  380 ;  1  Lord  Raym.  33. 

(g)  Chap.  111.  (h)  Page  13 ;  bat  see  220  S. 
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subsequent  pftrt  of  this  chapter,  it  Is  fair  to  infer,  that  a  different 
coQstructioQ  may  be  made  on  a  limitation  to  the  heirs  of  a  man^ 

The  question  on  a  limitation  to  the  right  heirs  of  a  man  is  sim- 
ply, whether  the  name  of  the  individual  is  used  merely  to  describe 
his  heirs,  to  which  the  limitation  is  made  by  hi^  person^  as  their 
name  of  purchase ;  or  to  describe  the  heirs  which,  in  suc- 
cessive generations,  are  to  *be  entitled  under  the  liniita-  [*.458] 
tion  ;  and  the  case  may,  without  any  inconsistency,  be  de- 
cided one  way  as  well  as  the  other,  though  it  is  probable  that  the 
opinioQ  so  generally  prevalent  in  practice,  would  govern  the  deci- 
sion. 

It  is  the  peculiar  form  of  the  limitation,  and  the  limited  power 
of  alienation  conferred  by  the  interest,  which  passes  under  a  qua- 
lified feet  *nd  not  merely  the  boundary  to  which  the  right  of  suc- 
cession, in  a  course  of  descent,  is  confined,  which  gives  denomina- 
tion to  this  species  of  fee.  Did  the  boundary  to  which  the  right 
of  succession  is  confined  give  a  name  to  the  interest,  an  estate  de- 
scending from  a  father  or  mother,  or  any  other  ancestor,  would,  in 
the  senae  in  which  this  term  is  now  used,  be  a  qualified  fee. 

Though  an  estate  taken  in  this  manner  be  qualified,  as  to  the 
degree  to  which  it  may  descend  under  the  last  grant  of  that  estate, 
the  power  of  alienation  to  be  exercised  in  right  of  this  estate,  is 
general  and  unlimited  ;  and  the  estate,  notwithstanding  the  pecu- 
liar and  confined  manner  in  which  it  is  to  be  continued  by  sueces- 
flioii  in  a  course  of  descent,  may  be  a  fee-simple,  and  entitle  its 
owner  to  convey  the  same  to  another  person,  with  a  general  power 
of  alienation,  and  with  a  right  of  succession  to  all  his  heirs,  in 
every  line,  and  in  every  degree ;  and'  the  estate,  even  in  the  te- 
oancy  of  a  person  to  whom  it  has  once  descended,  may,  after  an 
intermediate  alienation,  vesting  the  fee  in  some  other  per- 
son, and  a  reconveyadce  by  ,him,  or  *any  one  claiming  [M59] 
under  him,  to  the  former  owner,  who  took  the  same  by 
descent^  be  hfee-simplef  open  to  a  general  and  indefinite  succession, 
without  any  regard  to  the  heirs  on  the  part  of  the  person  from 
whom  the  estate  originally  descended,  as  the  former  owner. 

Thus,  if  a  person  who  has  an  estate  by  descent,  levy  a  fine  avr 
grant  ei  render^  or  make  a  feoffment  to  another,  and  t«dLe  a  recon- 
veyance to  himself,(^)  he  will  have  the/ee  by  purchase  ;  and  that 
estate  will  be  descendible  to  his  heirs  generally^  without  any  qua- 
lification or  restriction,  and  with  a  necessary  preference  of  the 
lieirs  on  the  part  of  the  father  to  the  heirs  on  the  part  of  the 
mother. 

This  doctrine  supposes  two  distinct  conveyances;  whether  they 
be  fines,  or  any  other  assurances,  is  immaterial ;  one  vesting  th^ 
property  in  a  stranger,  and  the  other  reconveying  that  property  to 
the  grantor.  For  when  a  conveyance  is  made  to  uses,  whether  the 
conveyance  be  by  recovery,  fine,  feoffment,  grant,  release  or  con^ 

{g)  Walk.  Detc.  292 ;  Price  ▼.  Longford^  Carlb.  140 ;  Dyer,  811 ;  pi.  84^ 
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firmatioDy  and  the  fee  is  expressly  limited,  or  bj  implication  of 
law  i^esults  to  the  former  owner,  this  esftte  will  be  subject  to  the 
same  course  of  descent,  as  it  was  before  the  conveyance.  (A)  The 
estate  in  the  land  arising  from  the  estate  in  the  use,  will  follow  the 
nature  and  qualities  of  the  old  estate  in  the  land.  So  that 
[*460]  if  the  estate  conveyed  to  uses  was  *de8cendible,  ex  parte 
matemaj  or  any  other  ancestor,  the  estate  arising  from  the 
use  wiirbe  descendible  precisely  in  the  same  manner,  (i) 

On  the  other  hand,  a  qualified  fee  is  confined  in  its  extent,  and 
confers  a  limited  power  of  alienation  ;  entitling  the  owner  to  give 
an  interest  of  the  same  extent  and  continuance  only  in  another 
person,  that  it  would  be  in  himself :  so  that  the  estate  will,  not- 
withstanding the  transfer,  be  determinable,  and  into  whosesoever 
hands  it  shall  come,  will  cease  on  a  failure  of  those  heirs,  to  which, 
on  the  creation  of  the  qualified  fee,  the  limitation  is  made. 

To  proceed  then  to  estates,  properly  termed  qualified  fees.  It  is 
a  quality  of  this  estate,  thakit  will  not  descend,  under  the  original 
grant,  to  all  the  heirs  of  the  persons  to  whom  it  is  granted.  It  will 
determine  after  a  failure  of  those  heirs  who  are  within  the  prescribe 
ed  degree. 

The  heirs  in  the  prescribed  degree,  are  not,  however,  in  the 
same  condition  as  heirs  in  tail. 

The  donee  may  alien  to  the  exclusion  of  the  presumptive  heirs. 
£ven  while  the  heirs  within  the  limited  degree  continue,  it  is  not 
of  necessity,  that  these  heirs  should  take  as  heirs.  Another  per- 
son may  become  the  heir  to  the  estate,  if,  by  a  change  of  seisin, 
there  shbuld.be  a  change  of  ancestor  ;  as  if  an  heir  seised  by  de- 
scent should  become  seized  by  purchase,  under^  a  grant  and  re- 
grant,  &c.  and  then  die,  he  would  be  treated  as  the  par- 
[M61]  chasing  ancestor,  "and  his  heirs  succeed;  ^though,  on  ac- 
count of  half-blood,  or  any  other  cause,  they  were  not 
heirs  of  the  original  donee. 

Besides,  this  qualified  fee  difi*ers  from  ati  intail,  since  there  may 
be  an  alienation  by  the  ordinary  modes  of  conveyance,  without 
observing  those  requisites  which  are  essential  to  alienation*  by 
donees  in  tail. 

It  is  also  a  rule,  that  the  limitation  must  not  prescribe  an  order 
of  succession  from  the  purchaser,  differing  from  the  order  of  suc- 
cession which  the  law  has  established.(y)  On  this  account,  limi- 
tations to  a  man  and  his  heirs  tnaleSy  or  heirs  females^  or  eldest 
heirs  femaleSy  in  deeds,  and  heirs  of  the  part  of  his  mother,  or  heirs, 
excepting  his  eldest  sony{k)  are  in  all  cases  void,  in  this  form,  by 
the  common  law.  The  words  descriptive  of  a  mode  of  descent, 
varying  from  the  order  of  descent  which  the  law  has  prescribed, 

(ft)  8upr:  (i)  Ftnmick  ▼.  MUford,  1  Iamh.  182. 

0)  Litt.  $  31 ;  1  lost.  11;  9  Hen.  VI.  25;  11  Hen.  VI.  13;  1  Init  27  b;  18  Afsis. 
pi.  6 ;  18  Ed.  III.  45  b.  46  a  ;  Abraham  and  Tirt^,  Moor,  424 ;  Frinct^M  case,  8  Rep. 
14. 

(k)  Fenme*s  Pott.  TVorks,  200. 
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do  not  admit  of  any  application  by  which  they  may  be  allowed  to 
have  effect    They  are,  for  that  reason,  rejected. 

These  obsenrations  do  not  apply  to  descendible  freeholds.- 
There  the  occupancy  or  title  may  be  conducted  wholly  thropgh  the 
lioe  of  males  or  female^  ;  and  it  is  observable,  that  the  heirs  do  not 
take  merely  as  heirs  ;  they  take  as  occupants,  or  rather  as  persons 
specially  designated.  But  the  assimilation  must  be  to  an  intail ; 
and  a  quasi  intail  must  be  created. 

*In  wills,  a  gift  to  one  and  his  heirs  males,  or  heirs  fe-  [*462] 
males,  passes  an  estate  it^  special  tail,  as  will  be  observed 
when  estates-tail  are  considered.  In  this  instance,  the  words 
'^  of  the  body,^'  are  supplied  in  favor  of  the  supposed  intention ; 
and  the  limitation  does,  by  that  construction,  designate  a  succession, 
conformable  to  those  rules,  under  which  a  title  by  descent  may  be 
made  to  estates-tail  of  a  certain  description. 

As  to  lands,  which,  from  their  local  situation  and  the  custom  of 
the  place,  are  subject  to  a  peculiar  order  of  succession,  it  has 
already  been  observed,  that  regard  must  be  paid  to  the  law  of  the 

elace,  and  that  an  attempt  to  divert  that  order  of  succession,  Wbuld 
e  as  vain  and  fruitless  as  an  attempt  to  vary  the  order  of  succes- 
sion to  lands  which  are  the  objects  of  the  general  rules  of  the  com- 
mon law. 

Thus,  to  convey  lands  in  g^elkind  (/)  (which  entitle  all  the 
sons  equally)  to  A  and  his  eldest  heirs,  with  a  view  to  give  a  pre- 
ference to  the  eldest  son,  in  exclusion  of  \h^  younger  brothers,  will 
not  accomplish  the  intention  of  the  partie«>  The  custom  cannot  be 
defeated.     On  this  account  the  word  eldest  will  be  rejected. 

These  observations  must  be  confined  to  descents. 

By  purchase,  any  class  of  customary  heirs  may  become  purchas- 
ers, under  the  custonbary  denomination  or  character,  (m) 

*And  if  customary  or  copyholds  lands,  descendible  con-  [*463] 
trary  to  the  rules  of  the  common  law,  be  limited  to  right 
heirs  as  purchasers,  the  law  will  prefer  the  common  law  heir,  and 
deem  him  to  be  the  purchaser  ;(n)  unless  thq  donor  has  expressly 
designated  the  customary  heir  as  the  purchaser.(a)  But  when  the 
customary  heir  is,  in  express  terms,  the  object  of  the  gift,  as  the 
right  heirs  in  gavelkind,  right  heirs  in  borough  English,  &LC.(p) 
the  customary  heirs  may  take  under  this  express  designation. 

The  order  of  succession  to  the  Duchy  of  Cornwall  furnishes 
neither  argument  nor  authority  against  the  positions  which  have 
been  advanced.  The  grant  was  by  the  King  to  his  eldest  son,  and 
to  the  first  begotten  son  of  that  son,  and  of  his  heirs  being  kings  of 
England^  about  to  succeed  to  the  kingdom  of  England^  and  the 

(/)  1  Init.  27  b  ;  4  Com.  Dig.  6. 

(m)  Hob.  31 ;  Pybm  v.  Mil/ord,  1  Ventr.  72.  Per.  Granty  M.  R.  in  Cholmonidey 
T.  C/tn/on,  2  Merr.  171. 

(«)  Rtbtrti  atid  Dixtcell,  1  A|k.  007 ;  Walk.  Deic.  223,  note  d.  Co.  Litt.  10  a, 
note  4. 

(o)  Rob.  Gatelk,  L.  1.  c.  6.  117.  0')  Hob.  81. 
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srant  was  confirmed  by  parliameAty  aod  consequently,  by  adopttY>Q9 
became  a  gram  by  the  legislature. 

When  the  validity  of  this  grant  was  discu89edy(^)  it  was  agreed 
that  it  would  not  have  been  good  without  such  confirmation.  It  is 
obvious  that  this  is  an  anomalous  case,  and  it  »  an  exception  to  the 
general  rule,  owing  its  efiects  to  the  transcendent  authority  by 
which  it  was  confirmed,  and  the  operation  of  the  con- 
[M64]  firmatory  statute.  This  statute,  as  to  this  gift,  *  virtually 
altered  the  common  kw,  so  far  as  to  establish  this  gift  by 
way  of  exception  to  the  general  rule.  The  discussion  which  has 
lately,  (1795,  1796,  while  this  Essay  was  in  the  progress  of  revi- 
sion,) been  entered  into  on  the  nature  and  qualities  of  the  estate  of 
the  Prince  in  the  Duchy  of  Cornwall,  invites  some  observations  on 
that  estate. 

It  seems  to  have  been  argued  in  the  consideration  of  the  Pri«ce'» 
case,  reported  by  Lord  Coke,  that  the  Prince  had  an  estate  in  fee- 
in  the  Duchy  of  Cornwallj  and  not  noerely  a  fee-tail.  This  doc- 
trine is  open  to  many  observations,  which  the  Author  refrains  frora 
introducing  at  this  period. 

To  entitle  the  Prince,  the  following  circumstances  must  concur. 
1st.  He  must  be  Duke  o{  Cornwall, 

2A.  He  must  be  the  eldest  son  for  the  time  being  of  his  father  9 
and  therefore,  if  the  eldest  son  die  in  the  life-lime  of  his 
father,  without  issue,  the  second  born  son  will  be  entitled, 
dd.  He  must  be  the  son  of  a  king  of  England  ;  and  therefore, 
when  a  Prince  of  Wales  dies  in  the  life-time  of  his  fa- 
ther, being  King  of  England,  the  eldest  born  son  of  the 
Prince  of  fVales  cannot  entitle  himself  under  the  terms 
of  this  limitation,  because  his  own  father  vns  not  king 
of  England,  On  the  other  hand,  if  there  be  graod- 
[*465j  father,  father,  and  son,  *and  the  grandfather  be  King 
of  England^  and  the  father  Duke  of  Cornwall,  and  the 
grandson  is  the  first-born  or  elder  surviving  son  of  his 
father,  then  on  the  death  of  the  grandfather,  the  fiither 
will  become  King  of  England,  and  the  grandson  will  be- 
come Duke  of  Cornwall,  and  entitled  under  this  limita- 
tion; because  he  fulfils  in  his  person  the  qualifications  of 
being  the  heir  apparent  of  his  father,  who  is  King  oiEng' 
land, 
4th.  This  eldest  born  son  for  the  time  being  must,  by  right  of  in* 
beritance,  be  entitled  to  succeed  to  the  crown  and  realms 
o{  England  on  the  death  of  his  father ;  consequently,  tlie 
existence  of  issue  of  an  elder  son,  will  suspend  the  right 
of  a  second  born  son,  though  the  eldest  son  be  dead,  to 
be  Prince  of  Wales, 

I 

Z)uruig  the  vacancy  of  an  owner  under  this  limitation,  the  estate 
in  the  Duchy  lauds  is  in  the  Crown,  by  way  of  reversionary  owner- 

(9)  Fririce >  casci  8  Rep.  16;  1  Inst.  27  a. 
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ship ;  eoasequenlly,  when  there  is  not  any  Duke  of  Comwailf  the 
fee-simple  is  in  the  King  or  Queen  for  the  time  being ;  not  mere» 
ly,  it  is  apprehended,  by  way  of  chattel  interest,  but  as  a  fee-sim- 
ple, and  as  a  consequence  of  that  dominion  or  ownership  and  ulti- 
mate property,  of  which  there  has  not  been  any  complete  and 
effectual  disposition. 

*Every  qualified  fee  is  also  a  determinable  one ;  and  the  [*466] 
observations  already  offered  in  regard  to  that  estate,  and 
the  means  by  which  it  may  become  simple  and  absolute,  will  point 
to  the  means  by  which  this  estate  may  become  general,  in  other 
words,  descendible,  to  all  the  heirs  of  the  tenant,  without  any  qua- 
lification. 

A  release  of  the  possibility  of  reversion  to  the  owner  of  this  es- 
Ute,  after  it  has  once  been  taken  in  a  course  of  descent,  will  give 
rise  to  a  question.  It  is  open  to  doubt,  whether  the  descendible 
qqality  of  this  estate  would  be  altered  in  regard  to  the  first  pur- 
chaser. It  should  seem,  that  although  the  quality  of  the  estate 
would  be  changed,  still  the  first  purchaser  of  the  seisin  would  be 
deemed  the  purchasing  ancestor. 

Thus  the  power  of  alienation  would  be  of  the  fee^simple  abso- 
lutely, while  the  descent,  though  in  fee-simple,  would  be  restrict- 
ed to  the  heirs  of  the  first  purchaser.  It  would  be  to  all  his  heirs, 
without  any  qualification,  instead  of  being  restricted  to  his  heirs 
under  the  original  qualification. 

This  point  is  at  least  questionable. 

Goodnight  v.  Searky{r)  and  Goodtitle  v.  lVhitej{s)  are  referrible 
to  fees  determinable  by  executory  devise,  and  the  like  conditional 
limitations,  and  not  to  qualified  fees. 

*They  are  also  confined  to  descents,  and  not  ^extended,   [*467] 
tt  least  in  decision,  to  releases  of  the  executory  interest 
conferred  by  the  conditional  limitation. 

They  decide,  that  the  mere  descent  of  the  interest,  under  the 
conditional  limitation  to  the  owner  of  the  vested  fee,  will  not  so 
blend  and. extinguish  the  contingent  interest,  in  the  vested  interest, 
as  to  cause  a  cesser  of  tlie  contingent  interest. 

But  if  the  vested  interest  be  descendible  to  the  heirs  ex  parte 
paterna^  add  the  contingent  interest  be  descendible  to  the  heirs  ex 
pane  matemat  and  the  event  on  which  the  contingent  interest  is 
to  vest  should  arise,  then,  notwithstanding  the  union,  the  descent 
will  be  governed  by  the  gift  of  the  contingent  interest,  and  not  by 
the  gift  of  the  vested  interest. 

This  is  an  anomaly.  The  case  is  not  easily  reconcileable  to  any 
principle  of  law ;  and  the  determination  in  Goodiitk  v.  H^hite^ 
would  have  been  carried  to  the  Court  of  Appeal,  had  the  property 
been  of  sufficient  value  to  justify  the  expense. 

Lord  Ellenboroughj  in  Goodtitle  v.  fVhite,(t)  admitted,  that  it 
would  possibly  have  been  of  no  great  prejudice,  when  the  question 

t  s 

(r)  2  Wils.  36.  (s)  1§  East,  174.  (0  15  East,  199. 


467  ON   ESTATES    IN   F£E« 

was  first  raised,  if  the  coneurrenee  of  two  such  interests  io  die 
same  person  had  been  held  to  coalesce.     The  criticisms  on  tbii 

case  will  be  found  in  3  Conveyancing. (tr) 
[*468]  This  qualified  fsCj  while  it  oontmues,  will,  ^iu.  point 
of  duration,  eease  on  the  failure  of  the  heirs  who  fall  with- 
in the  given  description.  Though  the  estate  be  determinable,  it 
is  more  properly  distiifguished  as  a  qualified  than  a  deternUmbU 
fee ;  since  it  is  qualified  or  confined  to  certain  or  particular  heirs 
of  the  person  to  whom  the  conveyance  is  made,  and  does  not  ex- 
tend to,  or  embrace,  all  his  heirs  generally. 

It  is  of  the  former  description,  viz.  determiuable  ;  because  it  is 
liable  to  determine  as  a  consequence  necessarily  arising  from  the 
nature  and  form  of  the  gift.  It  has  another  quality  restraining  it 
to  certain  heirs  in  the  course  of  its  devolution  and  descent;  tod 
the  denomination  descriptive  of  this  quality,  is  more  properly  used 
in  giving  denomination  to  the  estate. 

The  denomination  of  a  qualified  fee  applies,  it  is  conceived,  to 
those  estates  only  which,  |6y  the  terms  of  the  gift  at  its  origin,  are 
limited  with  a  qualification. 

A  conveyance  to  a  man  who  is  a  bastardy  or  denizen  and  bis 
heirs,  gives  an  estate  which,  in  its^descent,  is,  as  to  him, ''necessa- 
rily confined  to  the  issue  of  his  body  ;  and  yet  his  estate  is  a  fee- 
simple,  and  confers  an  unlimited  power  of  alienation.  And  any 
person  deriving  a  title  under  a  conveyance  from  the  bastard  or  his 
heirs,  or  the  denizen  or  his  heirs,  may  transmit  the  estate  in  per- 
petual succession.  And  yet  the  law  so  far  adverts  to  the  circum- 
stances of  a  denizen  or  a  bastard,  that  a  limitation  over  on 
[*469]  failure  of  the  heirs  of  a  bastard  or  denizen,  after  a  gift  *by 
will  to  a  bastard,  or  a  denizen  and  his  heirs,  would  con- 
vert the  gift  into  an  estate- tail. (u) 

Though,  as  to  the  person  to  whom  the  estate  is  first  given,  a 
qualified  fee  may  not,  under  the  original  limitation,  descend  to  any 
of  his  heirs  besides  those  which  fail  within  the, terms  of  the  limi- 
tation ;  yet,  on  a  conveyance  to  a  stranger,  or  on  a  change  of 
seisin,  even  in  the  heir,  the  estatef assumes,  in  every  particular, 
the  quality  of  a  determinable  fee. 

Like  all  other  fees  determinable  on  a  collateral  event,  it  will 
cease  when  that  event  shall  happen ;  and,  in  the  case  supposed, 
this  event  will  be,  when  there  shall  be  a  failure  of  those  heirs  to 
which  the  limitation  is  restricted.  In  the  mean  time,  the  estate 
will  descend  to  any  of  the  heirs  of  the  person  to  whom  the  convey- 
ance is  made,  without  the  least  regard  to  that  degree  within  which 
it  is  confined  while  in  the  tenancy  of  the  first  purchaser. 

From  a  passage  in  Blaekstone^s  Commentaries,(ar)  it  may  be 
doubted  whether  there  be  any  estate  of  this  denomination. 

It  is  submitted,  that  the  authority  of  Littletouy  and  of  Lord  Coke, 

(r^  P.  4(M,  495,  496.  (u)  3  Bulst.  195 ;  1  Lord  Rajm.  1152. 
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in  his  Commentary  on  tht  text  of  this  emtaent  lawyer,  establish, 
in  the  most  decisive  manner,  the  certainty  of  its  existence. 

The  language  of  Littleton  (y)  is,  ^  if  a  feoffment  be  made  upon 
condition  that  the  feoffee  shall  re-enfeoff  many  men,  to 
have  aod  to  hold  *to  them  and  their  heirs  for  ever,  and  all  [*470] 
they  which  ought  to  have  estate,  die  before  any  estate 
made  to  them,  then  ought  the  feoffee  to  make  estate  to  the  heir  of 
him  which  survives  o(  them,  to  have  and  to  hold  to  him  and  to  the 
heirs  of  him  which  sarviveth." 

And  Lord  Coke,{z)  in  his  Commentary  on  the  text  of  lAttleian, 
ID  the  section  which  fias  been  cited,  observes,  that  <]UQstions  had 
been  made,  whereof  the  habendum  is  not  to  the  heirs  of  the  heir; 
and  for  what  reason  it  is,  by  Littleton^  limited  to  the  heirs  of  the 
survivor;  and  he  resolves  these  doubts;  declaring,  that  if  it  were 
made  to  the  heirs  of  the  heir,  then  some  person  by  possibility 
should  be  inheritable  to  the  land,  which  should  not  have  inherited 
if  the  estate  had  been  made  to  the  survivor  and  his  heirs,  and  con- 
sequently the  condition  broken.  Afterwards  he  puts  this  exam- 
pi^  which  can  be  properly  understood,  only  by  referring  to  the 
law  on  the  succession  to  property  by  descent.  <^  If  the  survivor 
took  to  wife  Alice  Fairfieldy  in  this  case,  if  the  limitation  were  to 
the  son  and  his  heirs,  then  if  he  should  die  without  heirs  of  his 
&ther,  the  blood  of  the  Fairfields^  being  the  blood  of  his  mother^ 
should  inherit.  But  if  the  limitation  be  to  the  right  heirs  C(f  the 
father,  then  should  not  the  blood  of  the  Fahrfields^  by  any  possi- 
bility, inherit :  for  then  it  is  as  much  as  if  the  estate  had  been 
to  the  survivor  and  his  heirs ;  and  therc^fore,^'  he  says, 
*"  those  words,  *  and  to  the  heirs  of  him  who  surviveth,'  [*471] 
which  many  have  thought  superflaous»  are  very  material.^' 
And  he  enforces  on  the  remembrance  of  his  readers  this  kind  of 
fee-simple,  by  remarking,  that  it  is  worthy  of  their  observation. 

It  is  clear,  that  the  estate  passing  under  the  limitation  to  the 
heirs  of  him  who  surviveth,  gave  the  fee  to  the  person  who  was 
the  heir  of  the  survivor  of  those,  who,  agreeable  to  the  words  of 
the  condition,  were  to  be  enfeoffed  :  and  the  admission  that  the 
heirs  of  the  sons,  on  the  part  of  his  mother,  were  excluded  from 
all  right  of  succession,  unequivocally  shows,  that  the  son  had  a 
fee,  with  a  limited  and  qualified  right  of  succession ;  embracing 
all  his  heirs  on  the  part  of  his  father,  and  excluding  ali  bis  heirs 
on  the  part  of  his  mother. 

If  a  qualified  fee  be  created^  then  there  is  not  the  same  degree 
of  interest  as  if  tHe  fee-simple  had  been  conveyed. 

It  is  observable,  that  if  the  survivor  had  taken  the  fee-simple, 
his  heir  could  have  aliened  the  land  in  fee-simple,  and  on  the  fail- 
ore  of  heirs,  the  lands  would  have  escheated;  while,  if  a  qualified 
fee  be  limited,  the  grantee  can  never  convey  a  fee-simple ;  and 
there  will  be  a  possibility  of  reversion  in  those  who  re-enfeoff. 


(y)  J864. 
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This  seems  contrary  to  the  intention,  as  between  the  grantor  and 
those  who  are  to  take  under  the  re-enfeoffment ;  and  this  rule 
{*472]  is  not  observed  by  courts  of  equity,  in  decreeing  the  *exe- 
cution  of  trusts.     And  as  the  grantor  is  not  prejudiced,  and 
the  effect  of  a* grant  of  a  fee-simple  would  only  be  to  enlarge  the 
right  of  succession  in  the  heirs,  the  soundness  of  Liitleioris  doc- 
trine, would,  without  the  sanction'of  Lord  Coke,  be  questionable. 
It  is  laid  down  by  Lord  Coke,  in  a  former  part  of  his  Institutes^ 
(as  on  his  authority  and  the  authority  of  the  Year  Books,  to  which 
reference  is  made,  it  is  in  a  former  part  of  this  chapter,)  that  when 
lands  are  given  to  a  man,  to  hold. to  him  and  his  heirs  on  the  part 
of  his  mother,  the  heirs  on  the  part  of  the  father  shall  inherit 

The  acknowledged  ground  of  these  authorities  is,  that  no  man 
can  institute  a  new  kind  of  inheritance  not  allowed  by  law;  and 
all  agree  that  the  words  ^  on  the  part  of  the  mother,'^  are  void, 
and  to  be  rejected. 

Also,*  under  a  gift  by  one  man  to  another  and  his  heirs  mak, 
with  an  intention  to  create  a  fee-simple,  descendible  to  males  only, 
the  law  rejecteth  the  word  males,  because  there  is  not  any  such 
kind  of  inheritance.  This  is  spoken  of  the  common  law ;  for  in- 
tails  in  pursuance  of  the  provisions  of  the  statute  de  donis,  may 
communicate  an  inheritable  quality,  which  will  entitle  males  only, 
in  a  r^ular  series,  to  be  called  to  the  succession,  in  exclusion  of 
females. 

The  proposition,  assuming  it  to  be  law,  of  Liitletcn^s 
[*473]   text,  introduced  under  this  head,  *may,  on  a  first  impres- 
sion, appear  contrary  to  the  doctrine  of  the  positions  in  a 
former  page,  advanced  on  the  authority  of  Lord  Cokeys  Institutes. 
The  several  cases  may  be  reconciled.     The  difference  by  which 
they  are  to  be  distinguished,  may  b0  expressed  in  these  term& 
When  the  limitation  of  an  estate  in  fee  is  so  expressed,  as  to 
^  direct  its  descent  in  a  course  different  from  that  which  the  law  has 

onlained,  the  words  prescribing  the  order  of  succession,  will  be  re-. 
jecttd,  on  the  ground  of  repugnancy  to  the  quality  of  the  estate. 

On  the  other  hand,  when  the  limitation  (as  in  the  case  noticed 
by  Liiikion)  is  to  the  heirs  of  the  father,  or  of  any  other  ances- 
tor in  that  line,  or  in  any  other  manner  to  a  greater  extent ;  as  into 
part  of  the  line  on  the  side  of  the  mother  (so  as  preference  be  given 
to  all  the  heirs  in  the  line  of  the  father)  the  gift  will  be  good  in  the 
special  form  in  which  it  is  made ;  and  the  words  which  are  added 
to  describe  the  mode  in  which  the  estate  shall  descend,  and  the 
extent  of  which  that  estate  shall  be,  will  not  be  rejected ;  they 
will  be  retained,  and  have  the  effect  of  that  intention  from  which 
they  originate.  Of  consequence,  the  heirs  on  the  part  of  the  mo- 
^^  ther,  and,  in  all  other  cases,  the  heirs  on  the  part  of  those  ances- 

tors who  are  not  within  the  limited  degree,  will  be  entirely  a> 
eluded  from  all  right  of  succession  to  the  estate  under  the 
[*474]   original  gift,  while  that  gift  *regulates  the  order  of  suc- 
cession ;  because  that  limitation  restrains  the  descent  to 
particular  heirs,  of  a  description  within  which  they  do  not  fall. 
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la  Zittieion's  case)  the  course  of  descent  prescribed  by  the  limi- 
tsJioa,  does  oot  vary  the  course  of  descent  prescribed  by  the  gene-> 
ral  rul^  of  law.  The  t^ourse  is  bounded  only,  and  not  diverted 
or  turned  out  of  its  proper  channel.  The  limitation  merely  stops 
the  course  at  a  certain  point.  For  that  reason  it  is  good  in  its 
special  form.  It  gives  a  boundary  to  the  descent ;  and  when  the  ' 
estate  has  descended  through  all  this  line  of  heirs,  the  estate  will 
determine. 

Suppose,  in  a  case  like  that  proposed  by  Littleton^  the  surviving 
ancestor  had  been  a  femalci  it  would  be  natural  to  inquire  in  what 
manner  a  conveyance  to  her  heir,  in  performance  of  the  condition^ 
ought  to  be  penned. 

Id  this  case  there  is  every  reason  to  conclude,  that  a  conveyance 
to  the  heir,  and  his  heirs  generally ,  would  not  be  a  breach  of  the 
condition,  as  it  is  in  the  instance  in  which  a  num  is  the  survivor. 

On  the  contrary,  in  the  supposed  case,  a  limitation  to  the  heirs 
geoeniUy,  seems  most  proper  for  the  performance  of  the  condi- 
tion. 

The  reason  is  sufficiently  obvious. 

In  the  latter  case,  the  law  will  not  allow  the  conveyance  to  be 
in  any  other  manner.     A  conveyance  in  the  form  most  conso- 
nant to  the  intention  of  the  parties,  would  contravene  the 
^geoextl  policy  of  law.     This  objection  cannot  be  urged    [M75] 
against  the  caae  stated  by  Littleton. 

The  rule  of  the  common  law  is,  you  shall  not  make  a  person 
heir,  or  give  him  the  character  or  the  rights  of  an  heir,  by  a  spe- 
eitl  limitation,  unless  he  be  the  heir  by  the  rule  of  law.  The  sta- 
tute de  dpnis  gave  the  donor,  with  reference  to  estates-tail,  the 
power  of  making  special  heirs  inheritable  under  the  intail. 

Thifl  qualified  fee  can  become  simple  and  absolute  only,  by  a  re« 
lease  of  aoase  other  conveyance  of  the  reversion,  or  possibility  of 
reversion.  No  event,  without  the  accession  of  a  further  interest, 
or  the  release  of  the  possibility,  can  alter  the  determinable  quality 
of  the  estate. 

A  eoruHiional  fttj^a)  in  the  more  general  acceptation  of  the 
term,  is  when,  to  the  limitation  of  an  estate,  a  condition  is  annex- 
ed>  which  renders  the  estate  liable  to  be  defeated.  In  this  appli- 
cation of  the  term,  either  a  ^determinable  or  qualified  fee  may, 
at  the  same  time,  be  a  conditional  fee. 

A  Cee^imple,  it  has  been  already  observed,  excludes  all  condi- 
tions and  qualifications.  An  ^tate  to  a  man  and  his  heirs  for  ever, 
subject  to  a  condition,  is  a  conditional  fee,  or  a  fee  subject  to  a 
condition,  as  long  as  the  condition  may  afiect  the  estate.  The 
CKistenee  of  tha  condition  precludes  the  estate  of  that 
^simplicity  which  is  the  essential  (juality  of  a  fee-simple.   [*476] 

The  learning  on  conditions  will  elucidate  these  po- 
sitions. 

(a)  10  Rep.  95  b. 
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The  only  observation  necessary  on  this  head,  is,  that  the  estate 
to  which  the  condition  is  annexed,  may,  in  reference  to  the  cod- 
dition,  become  simple,  by  the  performance  of  the  condition,  or  by 
a  release  thereof,  eo  nomine^  before  broken ;  or  of  the  right  of  en- 
try, after  that  right  has  arisen,  by  a  breach  of  the  condition,  or  by 
a  confirmation. 

Also  an  estate  limited  to  a  man  and  his  heirs,  to  commence  on 
the  performance  of  a  condition,(6)  is  frequently  described  by  this 
appellation.  It  may,  with  great  accuracy  and  precision,  be  distin- 
guished by  the  appellation  of  a  limitation  on  condition,  or  rather 
contingency.  As  the  condition  or  contingency  must  happen  be- 
fore the  grantee  can  have  any  right,  a  release,  or  any  other  act  of 
the  grantor  or  his  heirs,  except  a  new  conveyance^  will  not  com- 
plete the  title.  It  is  necessary  that  the  event  should  happen,  to 
give  a  title  under  this  contingent,  or  conditional  limitation.  Though 
the  evenly  on  which  the  estate  is  to  vestj  should  become  impossible 
by  the  act  o/God^  yet  the  gift  would  fail ;  while  if  a  condition  be 
annexed  to  an  estate  already  vested,  and  the  condition  be- 
[M77j  come  impossible,  the  estate  would  be  ^discharged  from 
the  condition,  and  become  absolute. (c) 

The  estate  at  this  day  most  frequently  expressed  by  this  term, 
arises  from  a  gift  to  a  man  or  a  woman,  and  the  heirs  of  the  body  of 
the  donee ;  or  from  a  gift  to  two  persons,  and  the  heirs  of  their 
two  bodies,  of  an  hereditament^  which  is  not  a  tenement,  and 
therefore  not  within  the  statute  de  donis.  Annuities  not  being 
rent-charges,  are  of  this  description.  Gifts  of  this  sort  lead  to  the 
consideration  of  estates-tail,  and  will  be  reserved  as  an  introduction 
to  the  learning  on  estates  of  that  denomination. 

Although  as  a  general  proposition  it  be  true,  that  a  tenant  in  fee 
has  an  unlimited  power  of  alienation,  and  cannot  be  restrained  by 
condition  ;(if)  yet,  every  restriction  of  this  power,  annexed  to  the 
creation,  or  to  the  transfer  of  an  estate  in  fee,  would  not  be  abso- 
lutely void. 

All  that  Littleton  has  advanced  (e)  is,  '^  that  if  a  feoffment  be 
made  upon  this  condition,  that  the  feoffee  shall  not  alien  the  land 
to  any^  this  condition  is  void ;  because,  when  a  man  is  enfeoffed 
of  lands  or  tenements,  he  hath  power  to  alien  them  to  any  person 
by  law;  for  if  such  a  condition  should  be  good,  then  the  condition 
should  oust  him  of  all  the  power  which  the  law  gives  him, 
[*478]  which  should  be  against  reason  ;  *and  therefore  such  a 
condition  is  void."  But  a  reasonable  restriction  may  be 
imposed  on  the  power  of  alienation. 

As  a  condition  not  to  alien  to  a  particular  person,  or  his  heirs  or 
issue  ;{f)  or  not  to  alien  for  a  certain  time,{g)  confined  within  rea* 
sonable  limits,  (and  the  limits  prescribed  by  the  rules  against  per* 


(b)By  Lord  JiixntfUH,  in  Bwckworth  and  Thirkell,  1  Coll.  Jurid.  332 ;  Fearne,  9. 
(c)  1  f Dtt.  206  a  b.  ((/)  lb.  206  b,  233  a. 

e)  Litt.  $  360.  (/)  Liu.  §  361  ^  1  Inst.  223. 

)Shep.T.  126,nott  1. 
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petuities,  seem  to  be  those  which  are  reasonable,)  is  a  valid  condi- 
tion. But  in  lands  of  copyhold  tenure,  gustoms  respecting  the 
power  of  alienation  are  common,  and  are  valid.  They  enlarge, 
not  diminish,  the  common  law  right ;  for,  by  the  common  law, 
without  an  express  custom,  a  copyholder  cannot  lease  for  more 
than  one  year,  except  by  license  of  the  lord. 

A  condition  not  to  alien,  except  to  a  particular  person,  has 
heretofore  been  deemed  questionable. (A)  A  condition,  that  the 
feoffor  should  enfeoff  a  particular  person,  or  two  persons,  is 
good  ;(i)  and  so  is  a  condition  not  to  alien,  except  to  a  particular 
person.(A;).  And  Littleton  admits,(/)  "that  if  the  condition  be 
such,  that  the  feoffee  shall  not  alien  to  such  a  one^  naming  his 
name^  or  to  any  of  his  heirs,  or  of  the  issues  of  such  a  one,  {mes  si 
It  condition  soit  tiel,  que  le  feoffee  ne  alienera  a  un  tielj  nos- 
tnant  son  nosme^  ou  a  ascun  de  ses  heires^  ou  des  issues  ^d'un  [*479] 
iiely)  &c«  or  the  like,  which  conditions  do  not  take  away 
all  power  of  alienation  from  the  feoffee,  &c.  then  such  condition 
is  i^od." 


riMin 


It  may  also  be  observed,  that  all  the  estates  which  have  been 
noticed,  severally  confer  a  power  of  alienation,  to  the  extent  of 
the  interestp  and  for  the  quantity  of  time,  they  comprise. 

The  only  difference  between  the  effect  x){  an  alienation  by  a  te- ' 
nant  in  fee-simple,  and  of  an  alienation  by  a  tenant  of  a  fee,  which 
is  determinable,  qualified,  or  conditional,  is^  that  in  the  instance 
of  a  fee-simple,  the  estate  will  be  held  by  the  grantee,  on  those 
terfiis  only  which  are  expressed  in  the  grant  to  himself;  in  the 
other  instances,  the  terms  on  which  the  estate  is  held  by  the  per- 
son from  whom  the  owner  derives  his  title,  will  form  a  collateral 
quality  to  the  estate  conveyed  to  him.  Nemo  potest  plus  juris  in 
alium  transferrer  quam  ipse  habet^  is  the  maxim. 

No  estate  is  deemed  a  fee,  unless  it  may  continue  for  ever. 

The  interest  which,  with  reference  to  the  time  of  itSiContinu- 
aoce,  is  circumscribed  by  the  period  of  a  life,  or  the  period  of  se- 
veral lives,(m)  is  merely  of  freehold,  and  not  a  fee. 

A  limitation  to  a  man  and  his  heirs,  during  the  life  of  C,  or 
during  the  lives  of  several  persons,  does  not  pass  an  estate 
in  fee. 

*It  convey  an  estate  merely  of  freehold.     Though  the   [*480] 
estate  may  be  taken  in  succession,  or  rather  by  transmis- 
sion to  occupants,  during  its  continuance,  the  limited  period  to 
ivhich  it  is  confined,  classes  it  among  estates  for  life.(/^} 

The  estate  conveyed  by  a  limitation  in  these  terms,  is  not  strict- 
ly of  inheritance.     It  is  merely  of  freehold,  with  a  descendible  or 

(h)  Lord  ffoUingham't  MSS.  Muschampj  cuse,  Bridg.  132;  1  Inst.  223  a. 
(t)  Litt.  §  3.  (ft)  Doe  v.  Pearson,  6  East,  173. 

(/)  §  361.  (m)  See  examplesi  Ch.  Life.    „ 

(ft)  Bract,  lib.  2.  c.  9 ;  Vaugh.  201. 
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transmissibTe  quality  ;(o)  and  the  heirs,  if  speciatfy  named^  other- 
wise, in  most  cases,  the  executors  or  adoiinistrators,  wiil  be  enti** 
tied  as  occupants.  (;?) 

It  is  one  of  the  essential  qualities  of  an  estate  in  kB,{q)  that  it 
may  continue  for  ever.  For  this  reason,  an  interest  granted  to  a 
man  and  his  heirs  ;  but  so  qualified,  that  the  continuance  of  the 
same  under  the  limitation  is  bounded  by  the  life  of  one  person,  or 
the  lives  of  several  persons,  is  not  an  estate  in  fee,  for  it  cannioi 
continue  for  ever. 

A  limitation  to  Ji  and  his  heirs,  during  the  life  of  B,{r)  or  till 
an  event  shall  arise  which  must  happen,  and  necessarily  must  take 

i>]ace  within  the  period  of  a  life,  or  the  period  of  one  ot several 
ives  ;  as  an  estate  to  •/?  and  his  heirs,  during  the  widowhood  of  C, 

is  an  estate  of  mere  freehold,  and  not  of  inheritance.  (^) 
[*481]       That  a  limitation  of  this  sort  may  not  be  'confounded 

With  a  limitation  to  one  and  his  heirs,  till  the  return  of 
another,  which  clearly  passes  an  estate  in  fee,  it  must  be  observed, 
that  the  widowhood  of  a  woman  will  cease,  either  in  her  lifetime 
by  her  marriage,  or  at  her  death  ;  and  it  is  certain  that  she  will  die, 
and  of  consequence,  that  her  estate  will  not  continue  beyond  the 
period  of  her  life.  Whether  the  event  of  the  letum  of  a  person 
will  take  place,  is  uncertain  ;  and  this  occasions  the  difference  be- 
tween those  limitations  of  indefinite  \\m^  which  do,  and  those 
which  do  not,  pass  an  estate  in  fee. 

So  an  estate  to  tS  and  her  heirs,  or  to  another  and  his  heirs,  till 
her  marriage^  will  give  a  determinable  fee ;  for  it  is  uncertain 
whether  that  event  will  ever  happen ;  and^  unless  it  should  hap- 
pen^  the  estate  will  by  the  event  become  absolute.  A  limitation 
of  this  sort  differs  from  a  gift  to  a  woman  during  widowhood. (/) 

A  gift  during  widowhood,  is,  by  construction  of  law,  to  deter- 
mine on  the  death  of  A,  or,  which  shall  first  happen,  on  her  mar- 
riage ;  and  for  that  reason,  is  merely  an  estate  for  life, though  limit- 
ed to  her  and  to  her  heirs  ;  hence  an  estate  to  ^  or  B,  and  his  or 
her  heirs^?  during  widowhood,  will,  notwithstanding  the  limitation 
to  the  heirs  J  determine  on  the  death  oi  A  or  of  JB,  unless  it  should 

determine,  in  the  mean  time,  by  her  marriage. 
[*482]       The  mere  possibility,  that  an  interest  limited  *toainan 

and  his  heirSj  may  determine  within  the  period  of  a  lifO)  or 
the  period  of  several  lives ;  as  to  «/f  and  his  heirs^  till  his  marriage} 
or  till  his  return  from  i?ome,  or  till  B  shall  attain  twenty-one; 
will  not  qualify  the  interest  into  an  estate  of  mere  freehold. 

Admit  it  to  be  possible  that  the  interest  may  continue  for  ever, 
and  it  will  follow,  that  the  interest  is  a  fee  to  all  intents;  and  it 
will  be  deemed  an  inheritance,  or  estate,  which  may  be  enjoyed 
in  continual  succession. 

(•)  Chudleigh*i  rase,  1  Rep.  140  b ;  10  Rep.  98  ;  2  Bl.  Com.  259. 
(p)  29  Chas.  If.  c.  3;  L9we  ▼.  Barret,  3  P.  W.  262;  infra,  ch.  Estates  for  Life ; 
1  Abst.  p.  436.  (q)  10  K^p.  97  b. 

(r)  10  Rep.  140  b.  («)  1  Imt.  42. 

(/)  And  see  mpra,  p.  41 .  note  a. 
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A  Itnitfttioii  to  a  mao  and  bis  heii^  so  Imig  as  anothsr j^r^on 
shall  have  heirs  of  his  botfyy  coDrejv  a  fee.(ti) 

The  estate  created  by  this  limitation,  may  determine  by  the 
death  of  the  person,  and  failure  of  his  issue ;  and  yet  be  is  not  te-^ 
nant  (or  life  only :  B  may  have  heirs  of  his  body ;  and  it  is  possi* 
bie,  that,  by  suceession  from  generation  to  generation,  there  may 
not  be  a  failure:  of  those  heirs  within  any  period  of  ti^e.  For  this 
rstson,  a  limitation  in  these  terms  passes  an  estate  in  fee,  deter- 
minable by  the  failore  of  issue* 

The  material  diflference  is  between  an  estate,  which,  in  its  dura- 
tion, IS  bounded  wUh  certainijfy{to)  by  the  period  of  a  life,  or  the 
period  of  several  lives ;  as  an  estate  to  B  and  his  heirs,  during  the 
life  of  C,  or  the  lives  of  C  and  Z>,  or  during  the  widow- 
hood of  C,  or  till  A  shall  *come  from  beyond  the  sea,  and  [*4S3] 
attain  his  full  age,  or  die  ;(:r)  and  an  estate  which  may  am- 
tinm  for  ever,  and,  at  the  same  time,  is  of  a  quality  liable  to  be  de- 
termined by  an  event  which  may  happen  within  the  period  of  a 
life ;  as  a  limitation  to  a  man  and  his  heirs,  till  his  marriagey  or 
till  his  return  from  a  place  at  which  he  then  is,  or  any  other  event, 
however  near,  or  however,  in  all  probability,  remote. 

In  the  former  instance,  the  interest  expressed  by  the  limitation 
is«  in  point  of  duration,  bounded  and  circumscribed  with  certainty, 
by  the  continuance  of  a  life  ;  and  is,  in  quantity,  merely  an  estate 
for  that  period.  In  the  latter  examples,  the  estate,  may  continue 
for  ever,  and  is  of  inheritance ;  liable  only  to  determine  on  an 
event  which  may  take  place  within  the  period  of  a  life ;  but  will 
not  certainly  happen  during  that  ]>eriod. 

This  point  will  be  insisted  on  more  fully  in  treating  of  Estates 
ibr  Life ;  and  reference  must  be  had  to  that  chapter. 

The  extent  of  an  estate  in  fee,  and  the  perpetuity  of  time  it 
comprises,  leaves  nothing  in  point  of  time  or  estate,  to  remain  in 
the  person  who  limits  an  interest  of  this  quantity  ;(y)  for,  as  was  , 
observed  by  the  Lord  Keeper,  in  Burgess  v.  fFheaie,{z)  when  you 
have  limited  an  estate  to  a  man  in  fee,  or  declared  the 
trust  to  him  in  fee,  *you  have  no  more  to  dispose  of  in  [*484] 
either  case,  and  cannot  limit  one  fee  on  another. 

£venona  conveyance  of  a  determinable  or  qualified  fee,  the  en- 
tire property  of  the  land  is  transferred  to  the  person  to  whom  the 
conveyance  is  made,  though  there  may  be  a  possibility  that  the 
land  will  revert  to  that  person.  Hence  the  maxim  of  the  common 
law,  that  no  estate  may  be  limited  in  remainder  of  a  fee-simple; 
or,  as  Lord  CoA«  expresses  the  rule, (a)  one  fee-simple  cannot  de- 
pend on  another  by  the  grant  of  the  party;  and  the  rule,  as  it 
will  be  shown,  is  equally  applicable  to  other  fees  as  well  as  fee^- 
simple. 

(tt)  Plow.  Com.  aupra.  (tr)  Shep.  Touch .  622.  (z)  Shep.  Touch.  622. 

(y)  10  Rep.  97 ;  Heam  ▼.  MeUf  Cro.  Car.  67;  1  Eq.  Abr.  186. 

(t)  1  Black.  Rep.  177.  (a)  1  Inst.        ;  Fearne  8;  Butler's  Fearney378. 
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The  text  of  Liitleian  (b)  is,  that  a  man  cannot  have  a  more  large 
or  greater  estate  of  inheritance  than  fee-simple;  and  Lord  Coke^ 
in  commenting  on  this  text,  lays  it  down,  that  the  doctrine  extends, 
as  well  to  fees-simple  conditional  and  qualified,  as  to  fees-simple 
pore  and  absolute ;  and  he  gives  this  example  of  its  application. 

If  land  be  given  to  H  and  his  heirs  so  long  as  B  hath  heirs*of 
his  body,  remainder  in  fee,  the  remainder  is  void.(c) 

No  authority  is  cited  by  Lord  Coke  for  this  position ; 
[*485]  and  Lord  Ch.  J.  yaughan,{d)  ^certainly  doubted  the  ac- 
curacy of  the  conclusion.  Arguing  on  the  case  in  ques- 
tion, after  explaining  it  to  be  a  remainder  expectant  on  a  fee-sim- 
ple, though  that  fee-simple  is  to  determine  when  no  heirs  are  left 
of  the  body  of  B;  he  says,  '^  Whether  that  case,  be  law  or  not,  I 
shall  not  now  discuss  :  in  regard,  that  when  a  base  fee  determines 
for  want  of  issue  of  the  body  of  JB,  the  land  returnfs  to  the  grantor 
and  his  heirs  as  a  kind  of  reversion  ;(e)  and  if  there  can  be  a  re- 
version of  such  estate,  I  know  not  why  a  remainder  may  not  be 
granted  of  it ;"  and  afterwards  he  proceeded  to  observe,  *'  With- 
out question,  a  remainder  cannot  depend  upon  an  absolute  fee-sim- 
t  pie  by  necessary  reason ;  for  when  all  a  man  hath  of  estate,  or  any 
thing  else,  is  given  or  gone  away,  nothing  remains :  an  absolute 
fee-simple  beiug  given  or  gone  out  of  a  man,  that  being  all,  no 
other,  or  further,  estate  can  remain  to  be  given  or  disposed  of; 
and  therefore  no  remainder  can  be  of  a  pure  fee-simple/' 

Oh  Lord  Vaughan^s  doubt, (/)  it  may  be  remarked,  that  there 
frequently  occur  in  our  books  on  the  law  prior  to  the  statute  de 
donis,   limitations  of  remainders  after  gifts  of  conditional,  being 

also  qualified,  fees,  which  are  cases Jto  this  point. 
[*486]  Thus,  a  person  seised  in  fee-simple,  would  *^make  a  gift 
to  Ay  his  eldest  son,  to  hold  to  him  and  his  heirs  begotten 
qf  his  body  ;  and  if  he  had  no  such  heirs,  or  they  should  fail,  then 
to  his  second  son  jB,  to  whom  he  directed  it  to  revert,  to  have  and 
to  hold  to  him  in  the  same  manner;  and  on  like  failure,  to  C,  his 
third  son,  in  the  like  way,  and  so  on ;  and  if  wf,  B,  and  C,  should 
all  die  without  such  heirs,  then  the  land  to  revert  to  the  donor  and 
his  heirs,  which  last  was  unnecessary,  says  SeeveSj  in  his  History 
of  the  English  Law,  as  the  law  would  give  the  reverter  to  him.(^) 

But  though  Lord  Hardwicke  admittecl,(^)  that  no  remainder 
could  be  created  of  any  estate  not  within  the  statute  de  donis;  for 
before,  it  was  a  possibility  of  reverter,  out  of  which  a  remainder 
could  not  be ;  upon  this  notion,  that  being  but  a  possibility,  it 

(6)  $  11 ;  I>yer,  4  a,  33  a,  aSO  ;  1  Rep.  85  a  ;  PtUs  and  Brown,  Cro.  Jac.  601 ;  3 
Atk.  774 ;  Ambl.  204  ;  Fearn«»,  342—9  ;  Cro.  Car.  67 ;  Cro.  Jac.  «95 ;  Bray  and  BHU 
1  Lord  Eaym.  326;   1  Inst.  18;  ^Hafford  y,BvlktUyy2\e%.  180;  lOBep.  97  b. 
(e)  1  Inst.  18.  {d)  Gardener  v.  Sheldon,  Vaugh.  269. 

(e)  Fearne,  7,  285;  2  Abfttr.  103 ;  3  Abstr.  254. 

(/)  Bracton,  18  a  b;  2  InDt.'oa  Stat.c2«  donit ;  Fitz.  N.  B.  on  Formedons;  bat 
fee  8  Rep.  3  b. 

Reeves,  295 ;  Lex  Custom.  170 ;  Qotler  on  1  lost.  274  a ;  Jenk.  Cent.  c.  6. 
Earl  of  Stafford  ▼.  Buekleyj  2  Ves.  sen.  171. 
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eoold  not  be  grantaUe  over ;  yet  he  added,  that  if  before  the  sta« 
tute  de  doniSf  a  man  had  granted  lands  to  another  and  the  heirs  of 
his  body,  and  said,  in  default  of  such  issue,  over  to  B  and  his  heirs, 
that  grant  over  had  been  void,  and  on  having  issue,  the  condition 
had  been  performed,  and  the  grantee  himself  might  have  aliened^ 
so  as  to  have  barred  the  possibility  of  reverter. 

The  practice  of  limiting  the  use  of  copyhold  lands  to 
one  and  his  heirs  of  his  body,  and  *afterwards  to  another  [*487] 
person,  (t)  and  the  succession  of  the  several  persons  accord- 
ingly, seems  to  furnish  an  argument  in  support  of  the  doctrine 
cited  from  Beeves.  But  this  particular  instance  of  cc^yholds  is 
generally,  and  perhaps  most  correctly,  referred  to  the  assimilation 
of  property  \{k)  to  put  the  limitations  of  freehold  and  copyhold 
lands  on  the  same  footing,  notwithstanding  freeholds  alone  were 
the  express  objects  of  the  statute  of  Intails. 

It  is  a  strong  authority  too,  even  against  such  limitations  over,  as 
those  of  which  Beeves  has  taken  notice,  that,  in  the  opinion  of 
Lord  CoAne,  they  had  no  remedy  at  the  common  law.(/)  This  wri- 
ter asserts,  that,  at  the  common  law,  there  was  not  sluj  formedon  in 
remainder,  while,  it  may  be  observed,  there  was  at  the  common 
law,  zjbrmedan  in  reverter. 

Gifts  are  eontinually  made  in  conveyances  to  uses,  after  and  ex- 
pectant on  a  determinable  fee ;  as  to  the  use  of  ^d  and  his  heirs,  till 
his  marriage,  with  limitations  over,  &c.  which  are  clearly  good,(m) 
but  the  subsequent  limitations  do  not  pass  remainders.  The  limita- 
tions over  take  effect  by  springing  or  shifting  tise. 

However,  the  current  of  authorities  (n)  has  clearly  settled  the 
law  to  be,  that  a  fee  may  not,  by  the  grant  of  the  party, 
be  limited,  with  ^effect  to  depend  on,  and  to  take  place  [*488j 
after,  a  fee  not  being  an  estate-tail,  so  as  to  be  a  remainder 
under  a  conveyance  at  common  law  ;({>)  and  the  same  observation 
applies  to  limitations  or  declarations  of  use  and  of  trust  Still  it  is 
dear,  that,  at  common  law,  there  may  be  two  concurrent  fees ;  the 
latter  to  take  place,  in  case  the  former  should  fSadl  of  effect,  and 
nener  vest  in  inierest.(p) 

As  a  lease  or  devise  to  B  for  life,  remainder  to  C  and  his  heirs, 
if  B  should  die  in  his  lifetime ;  and  in  case  C  should  die  in  the 
lifetime  of  jB,  then  to  B  and  his  heirs.  Luddingtcn  and  BSme^  and 
Doe  V.  ^urnsally  are  in  point,  and  have  clearly  established  the  po- 
sition, that  one  estate  in  fee  may  be  substituted  in  the  place  of  an- 
other ;  and  always,  as  well  while  it  is  in  contingency,  as  after  it 
becomes  vested,  the  remote  or  alternate  remainder  has  the  deno- 
mination, and  all  the  relative  qualities,  o{  sl  remainder ;  but  of  ne- 
cessity, the  alternate  remainder,  so  far  as  it  is  an  alternate  remain- 

(t)  WadK.  Copyh.  toI.  i.  148. 166. 168.  (k)  8  Rep.  7,  fleydon'j  caie. 

(I)  2  lost.  836,  on  itat.  de  d&nis.  (m)  Leon.  88. 

<n)  Tr.  of  £q.  61,  §  6.  (o)  Bwrgut  ▼.  WheatCt  1  Black.  Rep.  177. 

(;i)  Lttddington  and  KinUt  1  Lord  Raym.  203 ;  Doe  r.  Bvrfuall,  6  T.  Rep.  30* 
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der,  flsvflt  gire  a  contLrtg^nt  iDtere8t,{9)  till  it  is  eertain  Uiat  tbt 
iDterest^  in  lieu  of  which  it  is  to  be  substituted,  cannot  take  place; 
and  therefore  it  nay  be  destroyed  by  tbe  discontinuance  of  the  fee 
out  of  which  it  is  limited,  or  the  destruction  or  merger  of  the  par- 
ticular estate,  on  which  it  is  to  depend. 
[*489]  Another  point  to  be  understood  is,  that  the  ^seyenl 
limitations  of  the  fee,  must  be  after,  and  in  remainder,  of  a 
preceding  particular  estate.  The  rules  applicable  to  the  point  under 
consideration  are,  that  a  fee  may  not  be  limited  in  remainder  of  a 
fee,  by  a  eonveyance  at  common  law ;  and  that  a  stranger  may  not 
take  advantage  of  a  condition  annexed  to  ao  estate.  But  neither  of 
these  rules  can  be  fairly  urged  with  success,  to  preclude  a  etmcut' 
rent  /ee  from  effect,  in  case  tbe  fee  preyiously  limited  should  not 
rett  is  interest. 

The  ulterior  limitation  is  not  to  give  a  remainder  expectant  on 
the  fee,  previously  limited  to  take  effect  on  an  event.  The  sub- 
stitnted  fee  is  limited  in  remainder  of  the  particular  estaie  on  which 
the  fee  first  limited  is,  by  the  terms  of  the  grant,  to  depend ;  and 
the  latter  fee  is  not  to  defeat  the  former  estate  of  that  quantity, 
bot  to  vest  and  take  place  only  in  the  event  that  the  limitation, 
which  is  to  give  a  title  to  that  estate,  should  fail  of  effect,  by  rea* 
son  that  the  contingency  on  which  that  gift  (r)  is  to  commence  in 
interest,  should  not  happen. 

Ln  LuddingUm  and  Samt^s)  Sir  Mkhael  Armyn  devised  the  ma* 
nor  of  WUUmghby  to  Evers  Jirmyn  for  life ;  and  if  he  should  have 
any  issue  male,  to  such  issue  male  and  his  heirs;  and  if  he  should 
die  without  issue  male,  then  to  Sir  Thomas  Bamardistone 
[*490j  in  fee;  and  it  was  *held,  first,  that  Evers  Armyn  had  a 
mere  estate  for  life,  with  a  contingent  remainder  to  his  is- 
sue ;  and  Bvers  Armyn  having  sniered  a  c^nnmon  recovery  before 
the  birdi  of  any  issne  jnale,  &  question  was,  whether  the  estate 
limited  to  Sir  Tftomoa  Mafrusrdiffianef  was  a  vested  or  contingent 
semainder,  or  a»  exeentory  devise ;  and  it  was  agreed  and  deter- 
mined,  that  k  was  a  remainder.  Then  Evers  Armyn  being  tenant 
for  life,  by  suffering  the  common  recovery,  had  forfeited  his  ea- 
Me ;  and  it  was  objected,  that  Sir  Thctnaa  BarnardiaUme  might 
take  advanti^  of  it,  and  tfiat  if  it  was  an  executory  devise  to  Sir 
Thomtu  Bamardietonej  the  recovery  would  not  bar  ;it)  but  it  was 
s^eed,  that  if  it  was  a  contingent  remainder,  then  it  was  destroy- 
ed by  the  recovery  nbidk  had  been  suffered;  and  it  was  held  by 
TVeiy  and  Pawdl^  that  this  was  a  plain  contingent  remainder :  and 
thi^  held,  that  the  first  remainder  was  a  contingent  fee  to  the  issue 
UMile  of  JSkws  Armynf  and  that  the  limitation  over  to  Sir  JTumuu 
BarnMrdiMfne  was  contingent  also,  not  contrary  tOy  but  conctir- 
rent  witA,  the  former,  according  to  the  notion  in  Plunket  and 

(9)  Dot  ▼.  BvrnM,  a  T.  Rep.  SO.  (r)  d  Ch.  C«i.  31 . 

h)  1  Lofd  R«ym. aoa ;  fee «1m  8 Mod. 202.  882 ;  Strangle,  798;  l^e f .  JHimMlI, 
6  Tflrm  Itep.  80. 
(/)  5ee  FtU$  and  Brotcne>  Cro.  Jac.  500. 
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Hobnes^iu)  and  was  a  contingency  with  double  aspect.  For,  as  they 

said,  i{  JEvers  Jirtnyn  had  issue  male,  then  the  remainder  would 

have  vested  in  his  issue  male  in  fee ;  and  if  he  died  without  issue 

male,  that  is  to  say,  (as  Trtby^  Ch.  Justice,  observed,)  if 

he  never  had  issue  male,  then  to  Sir  Thomas  ^Bamar-  [*49l] 

Ustone  in  fee ;  and  that  these  are  not  remainders  expectant, 

the  one  to  take  isffect  after  the  other,  but  were  cote.mporary.(:r) 

Preparatory  to  his  introduction  of  Luddington  and  Kimey{jf) 
Mr.  Ftarne^  in  his  Essay  on  the  Learninjc  of  Contingent  Remain- 
ders, observed,  that  although  a  fee  cannot,  in  conveyances  at  com* 
mon  law,  be  mounted  on  a  fee,  yet,  two  or  more  Contingent  fees 
may  be  limited,  merely  as  stibstiiutes  or  alternatives^  one  for  the 
other,  and  not  to  interfere ;  but  so  that  one  only  may  take  effect ; 
and  every  subsequent  limitation  be  a  disposition,  stUfstiiuied  in  the 
room  of  Xhe  former,  if  the  former  should  fail  of  effect;  and  this 
Very  able  writer  cites  the  case  of  Luddington  and  Kime,  as  an  au- 
thority in  point. 

That  this  case  may  not  be  confounded  with  the  case  oT  Denn  ex 
dem.  l^ebb  v.  Puckey,{z)  (to  be  introduced  in  the  next  chapter  of 
this  Essay)  before  the  lines  of  distinction  between  the  two  cases 
are  accurately  examined,  the  reader  must  observe,  that  the  devise 
to  the  issue  was  introduced  with  words  of  contingency,  provided 
there  should  be  such  issue  male,  and  that  the  limitation  was  to  his 
heirs,  thereby  fixing  on  him  as  an  individual  person  ;  and  that  the 
words  and  if  he  should  die  without  issue  maUy  taken  in  context 
with  the  preceding  parts  of  the  will,  refer  to  the  event,  that  there 
should  not  be  any  such  issue  male,  and  not  to  a  general  and 
^indefinite  failure  of  the  heirs  male  of  the  father  or  ances-  [M92] 
tor.  Till  the  authority  of  Luddington  and  Kime^  (as  far 
as  respects  that  part  of  the  opinion  of  the  Chief  Justice,  in  Denn 
V.  Puckey,  by  which  he  inclined  to  consider  that  case,  namely,  as 
giving  an  estate-tail  to  the  parent  of  the  issue,)  shall  be  overruii^l, 
it  is  to  this  mode  of  reasoning  aloiie  that  recourse  must  be  had,  in 
order  to  distinguish  between  Luddington  and  Kime^  and  Denn 
and  Puckey^  as  cases  neariy  similar  in  expression,  furnishing  dis- 
tinctions, and  authorities  fur  different  conclusions. 

It  may  also  be  noticed  in  this  place,  that  the  same  gift  may,  in 
a  will  or  declaration  of  uses  or  trusts,  be  a  contingent  remainder 
as  to  the  particular  estate,  and  an  executory  devise,  or  a  shifting 
use  or  trust,  as  to  another  estate. 

And  as  far  as  it  is  a  remainder  of  a  legal  estate,' it  may  be  de- 
stroyed while  it  is  in  contingency;  and  it  will  fail  of  effect  even  as 
an  executory  devise,  if  the  fee  for  which  it  is  substituted,  should 
be  defeated  as  a  contingent  remainder,  while  it  has  thart  charac- 
ter, (a) 

But  after  the  fee  has  once  vested,  then  the  substituted  fee  has 

(m)  Sir  T.  Raym.  28.  (x)  Dougl.  4S^y  n.  SJ. 

(y)  1  Lord  R«?ro.  203.  (t)  5  Term  Rep.  £99. 

(a)  Dot  v.  Italleyy  per  Lord  Kenyan j  8  Term  Rep.  10. 
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gaioed  a  protection  from  destruction.  It  is  now  to  be  considered, 
merely  and  simply,  as  an  executory  devise  ;  and  is  no  longer  ex- 
posed to  the  danger  and  consequences  of  being  a  contingent  re- 
mainder, and  liable  to  destruction. 
[*493]  *In  Z>oe  ex  dem.  Davy  v.  Bumsally{b)  the  substituted 
fee  being  destroyed  as  a  contingent  remainder,  it  failed  of 
operation  as  an  executory  devise,  though  the  event  happened,  on 
which  the  gift  by  way  of  executory  devise  was  to  have  effect. 

As  between  the  tenant  for  life  and  the  remainder-men,  the  rules 
of  the  common  law  govern  their  interests ;  while  the  protection 
afforded  to  executory  devises  from  destruction,  is  applicable  only 
as  between  persons,  whose  interests  depend  on  a  title,  subject  to 
this  learning. 

If,  in  Doe  v.  Bumsall,  the  gift  had  been  in  terras^  or  in  effect, 
and  by  reason  of  a  context^  to  the  children  for  estates-tail,  then  the 
remainder  would  have  been  vested,  and  could  not  have  been  de- 
stroyed. 

And  it  has  frequently  been  determined,  that  a  vested  estate  in 
fee  may  be  superseded  by  another  estate,  within  a  limited  period, 
under  the  doctrine  of  uses,  by  the  limitation  of  a  shifting  use  ;  and, 
under  the  doctrine  of  wills,  by  an  executory  devise.  But  interests 
arising  by  these  means  are,  in  reference  to  the  estates  they 
defeat,  gifts  by  executory  devise,  or  shifting  use,  and  not  remain- 
ders, (c) 
[M94]  *At  the  common  law,  as  it  has  been  already  observecl^ 
there  may  be  two  concurrent  fees^  each  expectant  on  the 
same  particular  estate ;  one  to  take  place  as  a  vested  initresiyxn  case 
the  other  should  fail  to  give  an  interest  of  that  description ;  but, 
by  the  common  law, a  fee  cannot  take  place  in  derogation  of  an- 
other estate  in  fee,  after  that  estate  is  vested.  ^ 

In  cases  like  Luddington  and  KinUy  both  fees  must  give  con- 
tingent interests.  The  first  fee  must  necessarily  be  contingent, 
because  it  is  limited  to  an  uncertain  person,  or  to  a  person  not  born, 
or  be  limited  to  take  place  on  a  contingency  ;  and  the  ulterior  fee 
must  be  contingent,  because  it  is  to  give  a  vested  interest  only,  in 
the  event,  that  the  fee  first  limited,  should  not  confer  ah  interest  of 
that  description.  By  a  deduction  from  the  same  principles,  it  was 
formerly  held,  that  estates  limited  to  take  effect  in  default  of  the 
exercise  of  a  power  of  appointment,  which  extended  to  authorize  a 
disposition  of  the  fee,  must  be  contingent.  (cI) 

More  modern  determinations  (e)  have  settled  the  law  to  be,  that 
the  estates  limited  to  take  place  in  default  of  an  exercise  of  such 

{h)  6  Term  Rep.  90. 

(o)  2  Black.  Com.  834 ;  Saunders  on  Ugei,  187 ;  Show.  Par.  Cai.  197 ;  1  Alk.  691 ; 
Tr.  of  Eq.  62.  §  6  ;  BuUer's  Fearne,  373;  1  Leon.  33.  Id  ihift'last  caie,  Uie  time  of 
limitation  was  till  a  debt  should  be  paid.  As  lo  copyholdi  Com.  Dij^.  Copjbold|  c.  U ; 
Com.  Dig.  4;  Roll.'749.  791. 1.  40 ;  Watk.  Copy,  202. 210. 

(cQ  Leonard  Limeys  case,  10  Rep.  78. 

(e)  Cunningham  and  Moody ^  1  Ves.  174 ;  FTalpoUsind  Lord  Conway ,  Bam.  Ch.  Rep. 
1-63}  Doe  v.Mnrtiih,  4  Term  Rep.  39 
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flower  of  appointment,  may  be  vested,  subject  to  be  divested  whol- 
y,  or  defeated  partially,  by  an  execution  of  the  power;  the  law 
implying  the  intention,  which  skilful  conveyancers  ex- 
press, *that,  in  the  mean  time,  till  appointment,  and  from    [*495]^ 
time  to  time,  subject  to  such  appointment  as  shall  have 
been  made,  the  land  or  other  subject  of  property  shall  be  to  the 
.particular  uses  which  -^re  specified,  and  capable  of  taking  effect ; 
and  that  the  appointment,  when  made,  shall  exclude  the  estates 
arising  from  these  uses,  either  altogether  or  in  part,  according  to 
the  extent  to  which  the  power  shall  be  exercised. 

This  doctrine  has  been  questioned. (/*)  It  is  too  fully  and  clear- 
ly settled  to  be. shaken.  But  it  is  to  the  doctrine  of  uses  alone, 
and  interests  created  by  will,  that  cases  of  this  description  are  re- 
ferrible. 

Under  devises  in  wills  too,  as  already  noticed,  the  ulti- 
mate fee  will  remain  in  the  testator^s  heir  at  law,  till  his  will  shall 
give  a  vested  interest  in  the  fee  ;  and  under  limitations  of  the  use, 
the  fee  will  result  to  the  former  proprietor,  till  it  shall  vest  in  the 
person  to  whom  it  is  limited  in  cootingency.(^) 

The  cases  of  Wellington  v.  fVellington^  and  Lethulier  v,  Tracy ^ 
are  exceptions  to  the  rule  under  examination. 

These  authorities  admit,  that,  linder  the  peculiar  circumstances 
of  these  cases,  there  may  be  one  fee  after  another  fee  by  way  of  re- 
mainder. The  cases  are  anomalies.  Though  they  may  be  follow- 
ed in  decision,  they  are  not  to  be  supported  in  principle. 

*In  fFellingimi  v.  fFeUington^{h)  the  testator  devised  [*496] 
in  these  terms  :  ^^  Item,  in  defauitof  issueofmy  own  body, 
I  give,  devise,  and  bequeath, '^  &c. ;  he  then  gave  all  his  estates  in 
several  counties  unto  John  Arrowsmith  and  James  Simmons^  and 
their  heirs,  in  trust,  to  pay  out  of  the  rents,  issues,  and  profits,  unto 
his  sister,  Elizabeth  fVellington,  an  annuity  of  100/.  per  annum, 
during  such  time  and  until  his  just  debts,  funeral  expenses,  and 
l^cies  (other  than  annuities,)  should  be  fully  paid  and  satisfied ; 
and  also  an  annuity  of  40/.*per  annum  to  a  servant,  Sarah  Vollier: 
then  he  gave  another  annuity  and  several  legacies  :  then  immedi- 
ately from  and  after  such  time  as  all  his  just  debts,  funeral  expen- 
ses, and  the  legacies  given  by  his  will  (other  than  annuities,)  should 
be  fully  paid  and  satisfied  by  the  said  trustees,  from  and  out  of  the 
rents  and  profits  of  his  said  estates,  and  subject  to  the  two  annui- 
ties before  given  to  the  said  Sarah  Vollier  and  Jam  Wellington^ 
he  gave  and  devised  all  his  estates  to  his  sister  Elizabeth  Welling^ 
ton  for  life  ;  afterwards  to  the  said  trustees,  to  preserve  contingent 
remainders ;  and  after  her  decease,  to  the  use  of  James  Welling* 
tofiy  the  second  son  of  liis  said  sister  Elizabeth,  for  life  ;  then  to 
the  use  of  the  trustees  during  his  life ;  and  after  his  death,  then  to 

(/)  Smith  and  Lord  Camtlford,  2  Ves.  jun.  707. 

(g)  Earl  ofBtdfttrtP$  case,  Poph.  3 ;  FwxffiA  and  MUford,  1  Leon.  182. 

{h)  4  Burr.  2166 ',  1  Sir  W.  Black.  646. 
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the  use  of  his  first  and  other  sons  in  strict  settlement,  with  remsin- 

der^  over. 
[*497]        The  said  testator,  at  the  time  of  making  his  *will,  and 

at  the  time  of  his  death,  was  seised  in  fee  of  the  premises 
devised  by  him  to  the  said  John  Arrowsmith  and  James  Simmons^ 
in  default  of  issue  of  his  own  body,  and  died  a  bachelor,  leaving 
the  said  Elizabeth  fVellington  and  Jane  Collins^  wife  of  Hwmoi 
Collins  J  his  sister  and  co-heirs.  The  said  trustees  accepted  the 
trusts. 

On  a  case  from  the  Court  of  Chancery,  for  the  opinion  of  the  B.  R, 
the  question  was,  whether  the  said  John  Arrowsmiih  and  Janus 
SimmonSf  the  trustees  in  the  said  will,  took  any,  and  what  estate, 
under  the  said  will.  And  after  hearing  arguments  on  both  sides, 
the  Court  certified,  thatt/oAn  Arrowsmith  and  James  Simmons  took 
a  fee  determinable  when  the  purpose  of  paying  the  testator's  debts, 
legacies,  and  funeral  expenses,  out  of  the  rents,  issues,  and  profits 
of  the  devised  premises,  in  aid  of  the  personal  estate,  should  be 
performed. 

Lethuller  v.  Tracy ^  will  be  stated  in  the  next  page.  In  cases  of 
this  description,  it  would  have  been  far  more  consistent  with  prin- 
ciple to  have  decided,  that  the  trustees  had  the  fee-simple  at  law, 
subject  to  trusts  in  equity,  for  the  persons  who  were  beneficially 
interested  ;  or  (as  was  done  by  the  Court  of  King's  Bench,  in 
Ooodtitle  V.  Whitby)  ^{i)  that  the  trustees  had  chattel  interests  till 
debts  paid,  with  vested  remainders  after  and  expectant  on  these 

interests. 
[•498]       According  to  Mr.  Feame^  "  a  contingent  ^determinable 

JeCy  devised  in  trust  for  some  special  purposes  only,  will 
not  prevent  a  subsequent  limitation  to  one  in  esse  from  being  vest- 
ed ;  as  where  •d  devised  land^to  his  daughter  for  life  ;(j)  remain- 
der to  trustees  [for  her  life,]  tq  support  contingent  remainders ; 
remainder  to  her  first  and  other  sons  successively  in  tail  :  and  if 
his  daughter  should  depart  this  life  without  issue  of  her  body  liv- 
ing at  her  death,  then  he  devised  the  lands  to  trustees  and  thdt 
hetrSy  until  his  cousin  iV should  attain  his  agie  of  twenty-one  years, 
upon  certain  trusts,  &c.  Item,  he  gave  and  devised  the  lands  to 
his  cousin  AT  after  he  should  have  attained  his  ago  of  twenty-<ine 
years,  for  the  term  of  his  life  ;  remainder  to  trustees  [for  his  life,] 
to  support  contingent  remainders ;  remainder  to  the  first  and  other 
sons  of  AT  successively  in  tail,  &c. ;  and  in  default  of  such  issue,  or 
in  case  A^ should  die  before  twenty-one,  and  without  issue,  remain- 
der over.  Lord  Hardwicke  held,  that  the  contingency  of  the 
daughter's  dying  without  issue  living  at  her  death,  affected  only 
the  estate  limited  to  trustees  until  A^ should  attain  twenty-one ;  and 
this  limitation  to  trustees  was  not  an  absolute  fee,  as  was  contended, 
t>ut  a  determinable  fee  :  that  the  estate  limited  to  A^  was  only  con- 

(t)  1  Borr.  228. 

(j)  Uikutitr  ▼.  TVocy,  8  ACk.728. 


ON  ESTATES  IN  FEE.  498 

■ 

tuigeDt  until  he  should  attain  twenty-ooe,  and  this  contingency 
extended  to  none  of  the  subsequent  estates,  and  therefore  the  re- 
mainders over  to  persons  in  esse^  were  vesud. 

*In  order  to  bring  a  case  within  the  influence  of  this   [*499] 
authority,  four  circumstances  must  concur : 
The  fee  must 

Ist,  Be  contingent ; 

2dy  Determinable ;  and,  it  is  apprehended,  determinable  in  a 
small  compass  of  time ; 

3d,  Devised  by  will ; 

4th,  The  devise  must  be  for  some  particular  purpose,  to  be  an* 
swered  in  a  small  compass  of  time  ;  and  the  fee  which  is 
devised,  must  be  limited  to  cease,  when  the  purpose  for 
which  it  is  limited,  shall  be  answered. 

It  is  also  understood,  that  in  the  case  of  Tracy  v.  Zethdier^ 
(the  authority  for  this  point,)  the  devise  to  iV  took  effect  under  the 
learning  of  executory  devises,  as  a  devise  to  commence  at  a  future 
period,  independent  of  any  estate  of  freehold  previously  limited^ 
and  not  as  a  remainder,  although  the  esttfte  limited  to  the  trusteea 
was  to  take  effect  as  a  remainder. 

Indeed,  the  judgment  in  the  case  of  Letkulitr  v.  TVory,  is  ex* 
pressed  in  language  which  leaves  the  effect  of  that  judgment  in 
great  obscurity. 

It  is  clear,  that  the  daughter  took  an  estate  for  life,  with  re* 
mainder  to  her  first  son  in  tail,  remainder  to  her  second  and  other 
sons  in  tail  general,  remainder  to  her  daughters  as  tenants  in 
tail. 

*The  next  limitation  was  in  favor  of  the  trustees  and  [*500] 
their  heirs,  on  the  contingency  that  the  daughter  should  die 
without  issue  living  at  her  death;  and  the  construction  of  this  con* 
tingeocy  was,  that  she  should  die  without  sMch  issue,  and  during 
the  minority  of  Sir  Henry  Nelthorpef  who  was  to  take  beneficially 
noder  the  subsequent  limitations. 

From  the  language  in  which  this  gift  to  the  trustees  was  intro- 
duced, and  from  the  nature  of  the  limitation  to  them,  their  estate 
was  contingent,  and  was  a  contingent  remainder  in  fee,  because  it 
was  limited  to  them  and  their  heirs.  A  consequence  flowing  from 
the  circumstance  of  their  taking  a  fee,  was,  that  all  the  limitations 
over,  as  far  as  they  were  to  confer  legal  estates,  were  necessarily 
contingent,  till  it  was  ascertained  that  this  remainder  in  fee  could 
not  vest,  or  till  the  fee  was  determined  by  Sir  Henry  Neltharpe^s 
attaining  his  age  of  twenty*one  years. 

On  the  determination  of  this  fee,  or  after  it  was  ascertained  that 
it  could  never  vest  in  interest,  the  limitations  over  were  capable 
of  effect.  They  were  to  take  place  as  executory  devises^  as  far  as 
concerned  the  fee  devised  to  the  trustees ;  and  as  remainders,  as 
far  as  related  to  the  previous  limitations  in  favor  of  the  daughter  and 
her  children. 

These  observations  must  be  confined  to  the  legal  estate;  for 
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though  it  had  happened  that  the  fee  of  the  trustees  "had  become  ab- 
solute by  the  death  of  Sir  Henry  Nelihorpe  under  twenty 
[*501]  *one ;  and  consequently  the  limitations  over  had  been  ren* 
dered  incapable  of  effect,  as  legal  estates^  by  executory  de- 
vise ;  yet  it  seems,  that  the  persons  entitled  under  these  limitations 
over  would  have  been  the  beneficial  owners,  under  the  limitation 
to  the  trustees  and  their  heirs. 

It  is  evident,  that  Lord  Hardwicke  treated  the  estate  of  the 
trustees  as  a  determinable  fee.  It  therefore  follows,  that  their  es- 
tate must  have  become  absolute  on  the  death  of  Sir  Henry  Nel^ 
thofpe  under  the  age  of  twenty-one  years ;  for,  if  the  true  con- 
struction of  the  limitation  to  the  trustees  and  their  heirs  had  been, 
that  their  estate  should  cease,  either  when  Sir  Henry  should  attain 
twenty-one,  or  on  his  death  during  his  minority,  the  conclusion 
necessarily  arising  from  this  circumstance  would  have  been,  that 
the  trustees  had  a  mere  estate  of  freehold  for  the  life  of  Sir  Henry y 
determinable  either  on  his  death  during  his  minority,  or  on  his  at- 
taining the  age  of  twenty-one  years ;  and  then  all  the  limitations 
over  might,  with  great  propriety,  have  been  considered  as  vested 
remainders,  even  before  the  event  of  the  death  of  the  daughter 
without  issue  living  at  that  time,  was  ascertained. 

But  in  Goodiiile  v.  TVhitbyjik)  although  the  devise  was  to  trus- 
tees and  their  heirs,  or  rather  to  them  and  the  survivor  and  his 
heirs  and  assigns,  in  trust,  to  educate  children  durins  their  mino- 
rities, and  when  and  as  soon  as  they  should  respectively  attain  their 
respective  ages  of  twenty-one  years,  then  to  the  use,  &c. 
[*502]  of  *the  children ;  it  is  reported,  that  Lord  Mansfieldj  ap- 
plying the  observation  to  the  estate  of  the  trustees,  said, 
this  is  only  a  chattel  interest,  which  cannot  last  twenty-one  years. 

The  like  view  and  solution  of  the  case  of  Lethulier  v.  Tracy^ 
would,  except  so  far  as  it  would  have  made  the  heirs,  instead  of 
the  executors,  the  trustees,  have  been  more  consistent  with  our 
system  of  tenures.  It  would  have  avoided  the  solecism,  and  ap- 
parent inconsistency  of  a  fee  with  an  ulterior  vdSted  interest,  while 
that  fee  was  capable  of  effect 

There  is  one  instance,  however,  in  which,  by  the  acknowledged 
rules  of  law,  a  fee  may,  by  Will,  be  limited  in  contingency,  and 
yet  the  fee  may  be  vested  under  another  gift  The  gift  of  a  fee  in 
contingency,  with  a  gift  of  the  fee  by  a  residuary  clause,(A:A:)  is  an 
example  of  this  state  of  title.  The  residuary  devisee  is  substituted 
in  the  place  of  the  heir,  who  would  take  in  default  of  a  gift  An 
express  and  specific  devise  would  produce  the  like  effect.  So  would 
a  proper  limitation  of  an  use. 

In  effect  and  sound  construction,  the  vested^  fee  governs  the  sei- 

{k)  1  Burr.  228. 

{kk)  Rogtnr,  Qibton,  1  Ves.  sen.  486;  Duke  of  Bridgtwater  ▼.  EgerUnif  2  Yes. 
wn.  122. 
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sin,  and  the  contingent  fee  becomes  a  species  of  charge,  or  interest, 
to  arise  alternately  when  it  can  vest.  * 

The  case  of  Wealthy  v.  Bosvilley{l)  affords  a  principle  which 
must  govern  cases  of  this  description. 

And  if  the  estate  of  the  trustees  be,  by  *constructiony   [""^503] 
determinable  at  the  death  of  any  person,  then  the  estate  is 
merely  for  life,  and  the  case  is  free  from  the  di£BcuIties  which  arise 
from  considering  their  interest  as  a  determinable  fee. 

And  there  may  at  the  same  time  be  in  the  same  lands  several  es- 
tate5-tail,(7n)  and  a  remainder  or  reversion  in  fee,  by  the  grant  of 
the  party.  This  is  a  result  of  the  statute  de  donis^  since  that  statute 
made  the  estate-tail  a  particular  estate,  (n) 

A  fine  with  proclamations  will  bar  the  intail,  and  take  away  the 
privilege  of  the  issue  under  this  statute ;  and  the  estate,  which 
orieinally  was  an  intail,  will,  unless  there  be  a  di8continuance,(o) 
Ki^onQe  a  base  or  determinable  fee ;  and  by  these  means  there  may 
be  a  base  or  determinable  fee  and  a  fee-simple,  in  the  same  land, 
at  the  same  time.(/7)  Also,  if  a  gift  in  tail  had  been  made  to  a 
villein,  when  villeinage  prevailed,  and  the  lord  had  entered,  he 
would  have  had  a  base  fee,  aind  the  fee-simple  would  still  have  re- 
mained in  the  donor,  remainder-man,  or  reversioner. (7) 

Whether  the  fee  may  be  in  abeyance  as  to  all  mankind,  is  a  point 
much  agitated,  and  still  remains  in  doubt. (r)  It  is  clear, 
that  an  ^interest  in  fee  may  be  contingent,  as  well  as  an  [^504] 
interest  for  any  given  space  of  time.  The  only  question 
which  can  be  raised  is,  whether  the  fee  must  not  in  all  cases  be 
vested  in  some  one,  though  it  may  be  in  contingency  as  to  another 
person ;-  and  therefore  the  question  which  suggests  the  doubt,  is 
stated  in  those  terms  which  show  the  point  in  debate. 

It  is  universally  allowed,  that  in  all  cases  (rr)  of  limitations  of 
use,  and  devises  by  will,  the  fee,  though  limited  in  contingency  as 
to  the  object  of  the  assurance,  will,  unless  otherwise  disposed  of, 
be  vested,  in  the  case  of  a  will,  in  the  testator's  heir  at  law ;  and 
in  the  case  of  a  limitation  to  uses,  in  the  person  out  of  whose  es- 
tate the  uses  are  raised.  And  there  may  be  a  gift  of  this  ultimate 
and  reversionary  interest. 

In  wills,  this  undisposed  interest  may  pass,  and  frequently  do^ 
pass,  under  a  residuary  clause;  and  a  fortiori,  it  may  pass  by  a 
specific  devise. 

It  is  then  to  limitations  of  the  fee  to  take  effect  merely  by  the 
rules  of  the  common  law,  that  the  doubt  is  applicable.  The  ques- 
tion does  not  arise  from  express  determinations,  but  rather  from  the 

(0  Rep.  temp.  Hard.  268.  (m)  1  Inst.  22  n ;  1  RoU.  Abr.  609,  f.  2. 

(n)  1  lost.  18 ;  Lord  Rayni.  779 ;  Litt  $  119,  22  a. 

(o)  See  infra^  ch.  Tail. 

ip)  Simmondt  v.  Cudmore,  4  Mod,  1 ;  Machd  v.  Clarkt,  2  Ld.  Raym.  778 ;  8  Abstr. 

t8 ;  1  Abttr.  367. 

(9)  llnst.  13  a;  117  a. 

(r)  Botler  on  1  Inst.  842  b;  2  Abstr.  101 ;  3  Abstr.  254.  ; 

(/r)  Querelas  to  copyholds. 
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absence  of  aothorities  on  the  very  point  The  authorities,  as  far  at 
they  go,  seem  uniform  in  estabiishing  the  position,  that  the  fee 
may,  as  to  all  mankind,  be  in  abeyance  or  contingency.  The  ob- 
jection adduced  is,  that  this  conclusion  is  founded  on  wrong  notions, 

and  on  a  mistake  of  first  principles;  and  that  there 
[*505]   *are  not  any  determinations  conclusive  on  the  point ;  and 

to  those  who  maintain  this  opinion,  it  seems  that  the  fee 
must  remain  a  vested  interest  in  the  former  proprietor,  till  it  shall 
become  a  vested  interest  in  the  person  to  whom  the  limitatioD  of 
this  estate  is  made.(«) 

It  is  also  decided,  that  the  same  person  may  have  in  the  same 
lands  a  fee,  and  eventually  and  by  descent  an  interest  by  eicecuto- 
ry  devise,  which  may  divest  the  fee,  and  vest  it  in  the  former 
owner.(^)  But  by  the  rules  of  the  common  law,  the  same  persoa 
cannot  have  the  fee  and  a  power  over  the  fee  ;{u)  in  short,  at  the 
common  law,  no  power  could  exist  in  the  owner  distinct  from  the 
seisin  ;  but  even  at  the  common  law,  under  the  learning  of  devises, 
and  now  under  the  statute  of  Wills,  one  person  may  have  the  fee, 
either  by  devise  or  descent,(ar)  with  an  authority  to  another  over 
the  fee,  or  any  part  of  it ;  and  under  that  authority  he  may  sell 
and  divest  the  fee  given  by  the  will,  or  descended  to  the  heir :  and 
in  conveyances  and  wills,  to  uses,  one  and  the  same  person  may 
have  the  fee,  and  also  a  power  over  the  fee.  This  point  is  fiil- 
ly  established.  (^)     But  the  same  person  cannot  have  the  legal 

fee  as  a  grantee  to  uses,  and  also  the  fee  as  cestui  qtit 
[*506]   *u$6,  and  a  power  over  the  fee ;  unless  some  other  persoa 

be  concerned  in  interest,  so  that  the  uses  may  arise  and  be 
executed  into  estate  under  the  statute  of  Uses.  This  point  is  exa- 
mined in  fVaikins^s  Principles,  p.  124,  and  in  ConveyaBcing, 
vol.  2.  p.  481. 

And  although  the  power  does,  in  the  order  of  the  deed,  precede 
the  limitation  of  the  fee,  and  the  fee  is  limited  only  in  default  of 
appointment,  without  the  usual  provision  for  the  intermediate  pe- 
riod till  appointment,  the  fee  will  be  vested,  subject  to  be  divest- 
ed or  postponed  by  the  exercise  of  the  power,  in  like  manner  as 
if  the  fee  had  been  limited  in  the  first  instance,  add  the  power  had 
been  introduced  by  way  of  proviso,  giving  a  right  to  postpone  or 
defeat  that  estate,  (z) 

A  fee  may  be  had  in  all  lands,  and  all  subjects  existing  in  the 
land,  as  buildings;  in  all  things  issuing  out  of  or  chargeable oo  the 
land ;  as  rents,  commons,  estovers,  tithes  ;  and  in  all  things  which 
may  continue  for  ever, as  a  personal  annuity,  duties,  or  an  annuity 

(«)  S«e  Fearne,  626. 

(0  GoodlUU  ex  dem.  Vincent  v.  WkUt,  16  East.  174. 

(u)  Ooodill  V.  Brigham,  1  Bos.  ii  PuU.  192  \  3  Coot.  266.  294. 

(2)1  Inst.  113. 

(y)  Sir  Edw.  Clere's  case,  6  Rep.  18 ;  Maundrell  ▼.  MaundreU,  7  Vet.  jun.  667 ;  10 
Ves.  Jun.  246. 

(z)  LavieU  rase,  10  Rep.  78 ;  Walpole  v.  Conway,  3  Barnardiston*!  Rep.  163  j  Cun- 
ningham  v.  MooUy^  \  Vcs.  174 ;  Dot  v.  Mtartin^  4  Term  Rep.  39.. 
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p^yMe  odt  of' those  duties.  Ifi  short,  there  may  be  an  estKte  ia 
fee  in  erery  subject,  except  personal  chattels ;  and  e? en  some  p^^ 
sonal  chattels  may  be  heir-looms,  ^hd  as  such,  of  the  nature  of  an 
inheritable  subject. 

And  in  the  contemplation  of  courts  of  equity,  there  may 
he  itioney  land,  or  rather  ^mdney  convertible,  by  its  $.p*  [*S07] 
plttatloh  in  purchased,  into  land  ;  and  in  the  mean  time, 
the  right  6f  succession  to  the  money  will  in  equity  be  in  the  same 
ihanner  as  if  the  money  had  been  invested  in  the  purchase  of  laad; 
ffit.  the  heir  will  exclude  the  executor,  &c. 

Thi^  division  and  general  view  of  the  subject  was  introdueed 
pthieipSly  fot  the  purpose  of  correcting  an  inaccuracy,  that  immo-^ 
biiky  is  requisite  to  the  existence  of  a  fee.  Mr.  CruUe  has  ob>> 
aayed,(o)  that  there  are  two  qualities  essentially  t^quisite  to  the 
existence  of  a  freehold  estate:  Ist^  immobility  ;  t.  e.  the  snbjeet 
ittatOhr  innst  be  either^ land,  or  some  interest  issuing  out  of  laiid  ; 
Sdijr>  li  sufficient  legkl  indeterminate  duration;  for  if  the  utmoM 
period  to  which  an  estate  can  last,  is  fiited  and  determined,  \%  is 
hot  in  6^tate  of  freehold. 

Tfhe  a<i<iuracy  of  the  first  brandli  of  the  proposition  is  disproved^ 
by  MiiGTWitig,  that  a  m^n  may  have  a  fee  in  an  annuity,  and  yet  afi 
annuity  is  a  personal  grant  by  a  man,  for  himself  and  bis  helrs^  to 
aii<9Qi6r  and  Ifis  heirs.  This  ahnuity  is  neither  land,  nor  issuing 
ottt  of  Itod.  The  like  observation  may  be  applied  to  a  corrody^or 
to  a  grant  to  a  man  and  his  heirs,  of  the  four  per  cent,  duties  levi- 
ibfe  in  (he  i^and  of  Barbadoes.  In  these  instances  xYiepermanen*- 
cydftbe  hiierest,  and  hoi  the  immobility  of  the  subject,  is  the 
reitfoA  diat  k  fee  may  bd  had  therein. 

*The  second  branch  of  the  proposition  is  rendered  more  [*d6^ 
tM^tdt^,  by  the  illustration  with  which  it  is  accompanied. 
Ilie  sllubion  is  to  a  term  of  years  as  a  time  finite,  aontrasted  with 
a  time  which,  in  the  case  of  a  fee-simple,  will  be,  and  in  the  instance 
of  a  flfeterminable  fee  rii^y  be,  infiniie. 

By  the  utmost  period  to  which  an  estate  can  last,  we  must  ttli« 
derstand  that  period  which  cannot  be  defined  by  any  other  meilans 
than  a  term  of  years,  or  a  limitation  from  one  day  till  anotherdayi 
and  which  is  in  effect  a  limitation  of  a  term  of  years. 

The  like  limitation  may,  in  some  instances,  give  a  chaittel,  lind 
in  other  instances,  a  freehold,  interest. 

Thus,  a  gift  by  deed  or  Will  to  a  man  afnd  his  heirs  till  debts 
fktSA  be  paid,  Is  cleltrly  a  fee ;  while  a  devise  to  a -man  and  his  e^ 
teni}fr}s  tHI  debts  shall  be  paid,  is  a  chattel  interest 

66  a  giiBint  to  a  man  and  his  heirs  till  his  mflrria«^,  i*  t  fee  A^ 
terttflhable  oh  his  marriage ;  while  a  grant  to  a  man  till  his  ttiKT- 
Hii(^,  \h  in  the  absence  of  a  limitation  to  his  heirs,  a  grafnt  Of  an 
estate  for  his  life,  determinable  on  his  marriage.  So  a  gift  to  a 
man  and  his  heirs  till  the  marriage  of  A,  is  a  determinable  fee ; 

30 
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while,  op  the  other  hand,  »  gift  to  a  man  and  his  heirs,  while  A. 
shall  remain  upmarried,  passes  only  an  estate  for  the  life  oCil,de-' 

terminaMe  on  bis,  marriage. 
[*509]  In  short,  «in  estate  in  fee  answering  to  either  *of  the  de^ 
nominations  aln^ady  notiQed,(4)  may  be  had  in  any  heredi- 
tament, corporeal  or  incorporeal ;  and  an  osteite,  of  this  quantity 
may  exist  iit  the  right  of  taking  a.thiog  merely  personal;  and 
this  personal  thing,  .from  the  nature  of  .th^  es^tajte  for  vtrhich  it  is 
granted,  J3  termed.an  hereditament;  hecaqs^  this  subjep|  of  per- 
sonal property  niay  be  taken  in  contipual  succession  and  inb,erited. 
But  in  spitie.per^pnal  things,  as  aq  annuity,  an  estate  in  fee  cannot 
be  created^  unl^^s  the  Aetr^  of  the  grantor  be  bound  expressly,  and 
in  that  character,  ,\o  the  payment  or  reader  of  the  annuity.  For 
this  reason,  th^  grant  must  be  by  one  party  ybr  himself  zxA  his  AetVf 
to  the  other  party  ]|nd  Aif  A<riW.    ,    .     , 

In.  general,  the  owner  of  a  fee,  though  deterniinable,  base,  or 
qualified^  is  dispunishable  for  waste,  and  has  the  power  pf  opening 
mines,  cutting  timbei:,  &c. 

Yet  when  he  has  an  estate  which  will  either  determine  by  hi| 
death,  ot  become  absolute  on  that  event,  he  will  be  treated  by  a 
eourt  of  equity  as  a  Jtenant  for  life,  and  be  restrained  from  cutting 
timbet,  &c,;While  his  estate  is  determinable. 

The  like  rule,  extends,  tp  an  heir  who  takes  the  fee  by  descent, 
subject  to .  bA  defeated  by  executory  or  conting^t  devises^  &c 

which  may  Vest(c) 
[*510]  *A.lso  in  Wright  v.  •Atkins y  A^Sjltkins  was  devisee  in 
fee,  subject  to  this  proyision ;  ^^xa  the  fullest  confidence,^ 
that  after  her  decease  she  will  devise  the  property  to  my  ifamily." 
Aa4  it  having  be^n  <]ecTded,(<2)  that  her  beneficial  ownecship  was 
for  life  only,  and  that  she  was  a  trustee  of  the  inheritance,  she  was 
at  th0  suit  of  Uiie  testator's  heir,  restrained  by  injunction  from  cut- 
ling  timber. 

The  modes  of  assurance  by  which  this  estate  may  be  conveyed) 

1«  Matter  of  record  ;  as, 
U  Fine, 
2.  Recovery. 
2. ' Ajctajn  I^ais,  and 

1.  By  acts  executed  ;  as  deeds,  &c. 
{2.  By  acts  executory ;  as  by  devise. 
And  as  t9  acts  es^ecuted,  lands  in  possession  pass,  1.  By  feo£ 
ment ;  2.  By  bargain  and  sale ;.  3.  By  covenant  to  stand  seised  tQ 
4)^es ;'  and  lands  in  reversion,  and  things  lying  in  grant,  pass  either 
1^  eonyeyancQs  of  the  second  or  third  sort}  or  Sdly,  by  grant;; 
4tbly,  release  or  qonfirmation  operating  in  enlargement  of  a  prior 

(()9Ves.Jan.<MK). 

(c)  Stanrfiild  ▼.  Hhbergham,  10  Ves.  273 ;  RobtMon  ▼'.  Litton.  3  Atk.  209 ;  (hn  t. 
Oor€,  2  P.  W.  27. 

(d)  17  Ve«.  256 ;  1  Vts.  &  Bea.  313. 
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particular  estate  for  years^  or  for  life,  or  in  tail ;  and  the  tight  to 
an  estate  of  this  extent,  or  any  interest  of  the  quality  of  this 
estate,  and  issuing  out  of  lands,  may  be  determined  by  release 
in  extinguishment  of  the  ^ght  or  interest.  On  partitions  between 
coparceners,  the  estate  passes  by  mere  agreement;  or 
more  accurately  *spea1dng,  the  unity  of  tiUe  and  of  pos-  [*511] 
session  is  severed,  and  the  partition  adjusts  the  distinct 
rights  of  the  parties  to  the  possession,  &c.  Hence  follows  a  very 
important  consequence.  There  is  not  apy  change  of  seisin.  For 
that  reason,  the  mode  of  descent  will  not  be  altered.(e) 

Even  a  rent  granted  for  owelty  of  partition,  will  oe  descendible, 
in  like  manner  as  the  seisin  was  descendible  to  the  &:rantee.(/) 
fyte  etenim  Uges  cupuint,  utjure  rtgantur.  ^ 

(e)  S  Abstr.  71, 72.  (f)  I  Inst.  1S9  b.  177  b. 
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CHAPTER  V. 

On  ike  Language  by  which  Estates  in  Fee  are  to  be  created  or 

limited. 

To  the  ereation  or  transfer  of  an  estate  in  fee  by  deed,  it  is  re- 
quisite that  the  land  or  other  subject  of  property  should  be  limited, 
as  to  individuals,  to  the  individual  and  his  heirs  ;  and,  as  to  sole 
corporations;  as  a  bishop,  parson,  vicar,  master  of  an  hospital,  &c. ; 
to  the  corpcM^te  person  and  his  successors. (a) 

Many  exceptions  are-  to  be  noticed. 

Saeh  limitation  must  be  either  by  express  words,  as  to  the  heirs 
in  one  case,  and  the  successors  in  the  other  case )  or  by  words  of 
direct  and  immediate  reference.  (6) 

Words  of  direct  and  immediate  reference  will  suffice. 

*The  word  heirs  or  successors  need  not  be  in  the  identical   [*2] 
deed  of  ghuit,  or  other  mode  of  assurance  by  which  the  es- 
tate is  granted  or  conveyed. 

Thus,  where  one  to  whom  lands  have  been  granted  in  fee  does, 
after  neoiting  the  grant,  or  without  any  recital,  grant  the  lands  to 
another  as  fully  as  they  were  granted  to  him.(c) 

Or,  where  a  man  grants  two  acres  to  «^  and  jB,  to  hold  one  acre 
to  «4  and  his  heirs,  and  the  other  acre  to  £,  ^<  in  form  aforesaid. ''(J) 

Or,  where  a  man  seised  of  lands  in  fee,  enfeoffs  another  in  fee, 
and  continues  in  possession  of  the  lands,  claiming  to  hold  them  at 
the  will  of  the  feoffee;  and  the  feoffee  enfeoffs  the  person  by  whom 
ho  was  enfeoffed,  in  these  terms :  ^^  You  have  given  me  these  lands 

(a)  Litt.  $  12;  1  Intt.  8  b }  2  Bl.  Com.  107;  Wright**  Teo.  162 :  i  Roll.  A^r.  883, 
1.  60;  Shep.  Touch.  101. 
(6)  Shep.  Touch.  101.  (c)  Shep.  Touch.  101 ;  Com.  Dig.  Estate,  A.  2. 

{i)  Shep.  Touch.  101 ;  1  Inst.  9  b. 
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(naming  them ;)  as  fully  as  you  have  given  diem  to  me^  I  asson 
them  to  you.  "(f) 

In  these  and  the  like  instanees,  the  fee*  simple  will  pass  withoat 
any  limitation,  to  the  heirs,  in  express  terms.  The  fee-passes  by 
reason  of  the  words  of  direct  and  immediate  reference.  These 
words  are  effectual,  under  the  rule,  that  verba  relata  hoc  nutxime 
operantur  per  r^erentiam^  ut  in  eis  in  esse  v%deniur.{/) 

As  often  as  the  estate  is  to  be  determinable,  qualified,  or  condi* 
tional,  the  words  proper  and  adapted  to  describe  the  eveat 
[*d]  on  which  the  ^estate  is  to  determine,  or  be  defeated,  naustbe 
added,  so  as  to  express  the  agreement  of  the  parties.     The 
intention  does,  in  ail  cases,  prescribe  the  time  or  event  to  be  desig- 
nated by  these  words. 

For  a  long  series  of  years  it  has  been  usual,  and  is  the  practice 
at  this  day,  on  conveying  an  estate  in  fee,  to  limit  the  property  in 
which  that  estate  is  to  be  had,  to  the  feoffee  or  grantee,  his  heirs 
and  assigns  Jar  ever. 

These  words,  assigns  for  ever,  are  not  necessary  to  the  convey- 
ance of  an  estate  in  tee ;  neither  of  them  is  material. 

The  word  assigns  expresses  no  other  privilege  than  the  law  con- 
fers on  the  owner,  as  entitled  to  alien  or  transfer  his  estate ;  and 
the  words .^  ever  is  merely  declaratory  of  the  time  for  which  the 
subject  of  the  conveyance  shall  be  enjoyed. 

W  ithout  the  word  assigns  in  the  limitation,  the  person  to  whom 
the  conveyance  is  made  would  have  the  same  power  of  alienation 
as  he  may  exercise  when  this  word  is  inserted  in  the  deed  of  grant; 
and  as  the  limitation  is  extended  to  the  heirs  generally,  without 
any  restriction,  by  the  mention  of  any  particular  space  of  time,  to 
mark  the  continuance  of  interest,  the  feoffee  or  grantee  will  have 
an  estate  in  fee- simple,  though  the  words  **  for  eveH'  be  omitted. 
And  when  the  words  for  ever  is  added,  it  may  be  and  often  is  quali- 
fied or  restricted  ;  without  any  objection,  on  the  ground  of  repng- 

^  nancy. 
[*4]  *Thus,  under  a  gift  to  a  man  and  his  heirs  and  assigns  fi)t 
ever ;  and  if  he  shall  die  without  heirs  of  his  body,  then  to 
another  person  ;  the  donee  will,  even  in  a  deed,  have  an  estate-tail, 
and  not  an  estate  in  fee-simple.'  So  a  grant  by  the  premises  of  a 
deed  to  a  man  and  his  heirs,  habendum  to  him  and  bis  heirs  for 
several  lives,(^)  gives  an  interest  for  the  lives  only ;  for  the  words 
of  the  habendum  are  explanatory  of  the  intention,  and  show,  that 
though  the  heirs  are  to  be  entitled,  they  are  to  take  for  a  limited 
time^  and  not  generally  and  indefinitely.  On  the  other*  hand,  a 
grant  to  a  man  and  his  heirs  of  his  body,  habendum  to  him  and  his 
heirs,(A)  gives  him  several  estates  ;  one  in  tail,  the  other  in  fee. 

All  these  and  the  like  cases,  of  which  there  are  a  great  variety, 

(&)  S9  Ass.  12 ;  2  Lf^on.  26;  1  Inst.  9  b.  (/)  1  lost.  859. 

(j^)  Skeo.  44 ;  Wilkin*  v.  Daiare,  Brownl.  169. 
(h)  Thttnrum  v.  Cooper ^  Cro.  J.  470;  Perk.  J  170. 


ON   ESTATES    IN    FEE.  4 

m 

«re  utthoriltes  {H^oving  no  more  than  that  the  word  heirs  may  be 
qualified  and  explained  to  mean  a  limited  interest;  and  that  it 
does  not|  ex  vi  termini^  and  in  opposition  to  a  manifest  intention^ 
import  a  fee-simple.  ^ 

The  rule  in  application  to  deeds  is  only  that  a  fee  cannot  be 
transferred  or  created  without  a  limitation,  in  terms,  or  by  refer- 
enee.  to  the  heirs.  No  substituted  words  of  perpetuity  will,  ex- 
cept in  special  cases,  be  allowed  to  supply  their  place. 

Therefore,  a  grant  in  a  deed  to  a  man  and  his  assigns  ;  or 
to  him  and  his  assigns  for  ever  ;  "^or  in  a  fee-simple,  by  that  [*S] 
term  ;  or  to  him  and  his  successors ;  or  so  long  as  the  gran- 
tor, who  has  an  estate  in  fee-simple  in  other  lands,  his  heirs  and 
assigns,  shall  hold  these  lands,  will  not,  by  reason  of  the  oinissioo 
of  a  limitation  to  the  heirs,  pass  more  than  an  estate  for  life«(t) 

There  b  acase,(^)  in  which  it  is  reported  to  have  been  adjudg- 
edj  that  an  estate  in  fee  in  a  rent  passed  without  the  word  keirs. 
The  case  is  stated  to  this  efiect :  ^^  If  a  man  lease  a  manor  for  life, 
and  after  grant  a  certain  rent  to  be  taken  out  of  the  said  manor  by 
the  hands  of  the  lessee  and  his  assigns,  and  of  others  into  whose 
hande  soever  the  said  manor  shall  com6 :  this,  it  is  said,  is  a  good 
grant  in  fee,  and  shall  continue  after  the  death  of  the  lessee  of  the 
maiior." 

Certainly  there  were  in  this  case  words  sufficiently  demonstra- 
ting an  intention  to  give  a  fee.  Still  the  authorities  already  noti- 
ced appear  to  govern  cases  of  this  description,  and  deny  their  effi- 
cacy, as  far  as  they  tend  to  create  a  fee. 

It  18  admitted,  that  on  a  partition  between  tenants  in  fee,  a  rent 
granted  for  oweltj^of  partition  may,  and  in  the  absence  of  words 
of  restriction,  will,  be  a  rent  in  fee.(/) 

*The  conclusion  from  a  former  observation  (m)  on  the  ne-   [*6] 
cessity  of  words  to  charge  the  heirs,  is,  that  the  grant  of  a 
right  or  duty  being  a  charge  on  the  person,  or  so  far  as  it  is  to 
charge  the  person,  cannot  bind  the  heirs,  without  words  express- 
ly naming  them. 

Unless  they  are  charged,  no  fee  can  be  created. 

That  the  grant  may  give  a  fee,  it  must  be  made  by  the  grantor, 
for  himaelf  and  his  heirs,  to  the  grantee  and  his  heirs.(n) 

The  omission  of  the  word  heirs,  on  the  part  of  the  grantor,  in 
the  Kmitaiwn  to  the  granieey  will  confine  the  efiects  of  the  grant, 
in  its  extent,  to  an  interest  merely  of  freehold  ;  and,  as  it.will  be 
insisted  on  in  the  chapter  on  Estates  for  Life,  to  an  estate  for  the 
life  of  the  grantor,  and  not  of  the  grantee ;  for^  the  heirs  are  not 
charged  so  as  to  give  the  grantee  an  estate  for  his  own  life  abso- 
lutely, it  is  most  beneficial  to  him  to  have  an  estate  for  the  life  of 
the  grantor. 

(t)  1  Inst  9  a  ;  Shep.  ToHch.  101 ;  LUt.  $  1  >  1  lo't.  3  b ;  2  Bl.  Com.  107 ;  Con. 
Dk.  Eitatej  A.  2. 
(k)  26  Au.  126  b.  pi.  38;  18  Vin.  472.  (/)  1  lost.  9, 10;  Shep.  Touch.  101. 

(m)  1  Vol.  609.  (n)  1  lost.  144 ;  Vin.  Abr.  Annuity,  B. 
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A  limitation  to  a  par8on,(o)  io  his  politic  capaeity^  and  his  heirii 

fives  him  an  estate  for  life  only  ;  on  the  other  hand,  a  grant  to  a 
ishop,  or  other  sole  spiritual  corporationy(  j9)  in  /rankalmoignf 
conveys  the  fee ;  for  the  words,  infrankalmoigny  evince^  that  tha 
grant  is  to  the  bishop,  &c.  as  a  corporation,  in  his  corporate 
[*7]  capacity ;  and  the  words  in  ^frankalmoign^  do,  ex  vi  iemu" 
noj  supply  the  want  of  words  of  limitation ;  and  as  often  as 
a  limitation  is  to  a  natural  person,  his  heirs  and  successors,  or  to  a 
person  in  his  corporate  c(q)acity,  his  heirs  and  successors;  the 
word  successors^  in  the  former  case,  and  in  the  latter  case  the  word 
heirs,  is  not  of  any  signification.  It  will  be  rejected  in  constructioa 
of  the  deed. 

In  a  limitation  to  a  natural  person,  the  word  successors,  and  in 
a  limitation  to  a  person  who  is  a  sole  corporation  in  his  politic  car 
pacity,  the  word  heirs,  will  not  give  an  estate  in  fee. 

The  law  rejects. the  words  which  are  useless;  and,  once  for  all, 
it  may  be  observed,  that  as  the  heir  succeeds  to  the  ancestor,  so 
does  the  successor  to  the  predecessor  as  his, heir  in  his  politic  ca- 
pacity, (g)  For  this  reason,  and  with  the  exception  already  noti* 
ced,  the  word  successors  is  required,  in  order  to  the  conveyance 
of  an  estate  in  fee  to  a  sole  corporation ;  and  the  word  successor 
does,  with  reference  to  a  corporation,  perform  the  like  office  with 
the  word  heirs,  as  referrible  to  individuals.(9) 

Nor  is  it  necessary,  even  in  a  grant  by  deed,  that  the  grant 
should,  by  one  entire  or  continuous  expression,  be  to  the  erantee 
and  his  heirs.  It  may  be  by  divided  clauses;  as  to  •tfioriiie^ 
with  a  remainder  to  his  right  heirs.(r) 

It  will  be  sufficient,  that  it  should,  from  the  context,  appear  that 

he  and  his  heirs  are  to  have  the  benefit  of  the  grant    Thus, 

[*8]    where  a  '^grant  was  of  a  rent  to  wj,  and  afterwards,  that  he 

and  his  heirs  should  distrain  for  it.     This  limitation  of  dis^ 

tress  to  him  and  his  heirs  enlarged  the  estate,  and  made  it  a  fee- 

simple.(£) 

It  is  also  to  be  observed,  that  in  a  gift  to  a  natural  person,  the 
limitation,  when  made  by  deed,  must  be  to  him  and  kia  heirsy  in. 
the  olural  number,  and  not  to  him  and  his  AetV,  in  the  singular 
numDer.(««)  A  grant  to  a  man  and  Us  kdrj  by  deed,  passes  an 
estate  for  life  only. 

For  an  estate  by  deed  to  a  man  and  his  heir  cannot  be  transmit- 
ted in  perpetual  succession,(/)  because  only  one  representative  is 
expressed. 

The  heir  cannot  take  by  way  of  remainder,  because  the  limita* 
tion  is  to  the  heir  by  a  conjunction  copulative,  and  is  not  limited 
as  in  White  v.  Collins j{u)  by  way  of  remainder :  ^nor  can  he  take 


(o)  1  Inst  6  b ;  4  Hen.  V.  9.  {p)  2  Bl.  Com.  109 ;  1  Inst.  10  b. 

(f)  8  Inst.  8  b.  (r)  Shep.  Touch.  101.  (f)  Fer  Coibe,  C.  J.  8  Bob.  128. 

(«f)  1  Inst.  8  b,  22  a. 

(0  1  Inst.  8  b ;  Gilb.  on  UseSi  24 ;  Gilb.  on  Tenures,  264 ;  but  see  the  obserratioii  of 
Eyrt.  C.  J.  in  Trollop  ▼.  Trollop,  Ambl.  467. 
(u)  Com.  Rep.  289. 
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MB  ioiat-leDADt  with  his  anc^fttpr,  bMaiiae  nemo  ut  hmrea  vmnJUs  ; 
and  the  ancestor  cannot  taka  in  respect  of  the  limitation  to  his  heir, 
because  the  word  heir  is  not  used  to  mark  the  continuance  of  the 
estate  in  the  ancestor.  Mr.  Serjeant  Bbnokitu  adds,(v)  in  hip 
Abridgment  of  CoAs  on  LUilei^,  <<  An  estate  for  life  can  have 
cootinuaoee  only  during  the  lifetime  of  persons  who  are  in  use^ 
when  the  grant  is  made." 

*The  proposition  of  the  Serjeant  is  not  correct.  White  v.  [*9f] 
CoUingp  already  cited  in  Chap,  3,  on  the  Rule  in  Shelltj/^o 
Case,  proves,  that  an  heir  taking  as  purchaser*  even  after  the  deat{i 
of  the  ancestor,  may  be  tenant  for  life ;  and  the  very  ground  of  his 
takii^  as  purchaser,  and  the  exemption  from  the  rule  in  Sbell^^s 
case  is,  that  the  gift  to  the  heir  is  for  life  only,  and  not  for  an  9^ 
late  of  inheritance. 

When  Hawkins  wrote,  an  opinion  prevailed,  that  an  estate  for 
life  oouU  not  be  limited  to  a  person  not  in  esso*  That  opinion  is 
overruled,  (to) 

This  opinion  originated,  in  all  probability,  from  the  considern* 
tion,  that  an  estate  granted  for  lives,  must  be  for  lives  m  ^ss^,  at 
the  grant,  and  not  for  the  lives  of  perscms  to  be  ascertained. 

The  rule  does  not  ^^ly  to  a  grant  to  a  person  not  m  ease,  by 
way  of  remainder ;  or  disqualify  him  to  take  an  estate  merely  and 
simply  for  hb  life,  either  by  direct  limitation,  or  by  oons^ction 
of  law. 

In  Mr.  Hargrove? 9  Annotations  on  1  Inst«(x^  it  is  said,  aeoordr 
iflg  la  many  authorities,  luir  vaxf  be  noitmn  calUctivumy  as  well  in 
a  deed  as  a  will,  and  operate  in  both,  in  the  same  manner  as  heirs, 
ID  the  plural  number* 

The  cases  in  the  margin  {y)  are  cited  as  authorities  for  this  po« 
eition. 

*The  authority  of  Mr.  Hargtave  is  so  highly  respectedf  [*10] 
tbi^  tbe  author  did  not  think  himself  justified  to  pass  over 
this  annotation  without  notice;  but  it  is  submitted,  that  all  those 
authorities  are  of  ^fls  in  wills  and  not  in  deeds.  Thoagh  the 
WMd  heir,  in  the  singular  number,  has  in  a  deed  been  held  to  pass 
the  inheriiance,  that  instance  occurred  in  the  case  of  a  gift  in  tail, 
mod  in  tail  witfi  a  vety  limited  course  of  descent  It  is  with  great 
deference,  however,  that  any  observations  are  made,  even  with  the 
appearance  of  differing  from  Mr.  Hargrove,  or  of  not  adopting  his 
apinioih 

Abo,  as  often  as  the  limitation  is  to  two  persons,  it  must  express 
whether  the  heirs  are  to  be  of  both  these  persons  er  of  one  of 
tbem  i(x)  and  when  one  of  them  only,  then  also  of  which  of  them 


t 


(9)  Hawk.  Akridg.  Co.  Lift.  12.  (ip)  2  Abitr.  ISSw 

(x)  Vbi  Muproi  and  2  Woodd.  276. 

(y)  S  RoU.  Abr.  263 ;  1  BoIL  Ahr.  832,  K.  pi  1.  [In  this  case,  which  U  Chesk  and 
Hogr,  the  qaesCioo  araie  on  a  will ;  and  Che  opiatont  of  Pfham  and  Ftmier  wen  ex- 
tn-jydiciaL]  AmbL  463.  GodboU,  166 ;  T.  Jones,  111;  Gro.  £lis.  818 ;  Robiasoo'i Ga- 
velkiDd,96, 96;  1  Buiv.  88 ;  Vio.  Abr.  10  Vol.  238.K.  pi.  1 ;  lb.  8  vol.  233. 

(*)  Hob.  M,  cites  22  H.  VL ;  Shep.  T.  101  i  1  last.  6  b. 
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in  particular ;  as  of  one  in  certain,  or  of  the  sunriTor  of  them,  Ice. 
A  grant  to  two  men  and  heir8y(a)  without  any  specification  that 
the  heirs  shall  be  of  both  persons,  or  of  one  of  them,  is  Toid  as  to 
the  heirs  for  uncertennty. 

As  it  is  not  clear  whether  the  law  is  to  appropriate  these  words 
of  limitation  to  both  the  grantees,  or  to  one  of  them  only; 
[*11]  and  if  to  *one  of  them  only,  them  to  which  of  them  in  pa^ 
ticular,  there  is  an  uncertainty  which  the  law  will  not  sup- 
ply by  construction.  A  nd  the  persons  to  whom  the  grant  is  made, 
with  this  uncertainty  in  the  designation  of  the  heirs,  will  have  an 
estate  for  life  only. 

A  devise,  with  the  same  words  of  limitation,  would  give  to  die 
devisees  the  fee  jointly. 

Also,  in  deedsy  the  limitation  must  be  to  the  heirs  with  the  coih 
junctive  and.{b) 

A  grant  to  a  man  or  his  heirs  passes  a  mere  estate  for  life,  (c)  It 
is  otherwise  in  wills;  and  it  is  apprehended  a  grant  to  a  man  and 
kis  heirs  or  assigns  is  sufficient  to  convey  the  fee  :  since  a  grant  of 
this  description  dofs,  in  the  first  instance,  clearly  extend  the  gift 
to  the  heirs ;  and  the  subsequent  words  in  the  disjunctive,  express 
the  construction  of  the  law,  that  the  grantee,  in  case  he  should  not 
choose  to  transmit  the  property  in  succession,  may  diqKise  of  it  by 
conyeyance. 

It  is  not  universally  true,  that  a  limitation  to  a  man  and  his  hein 
conveys  an  estate  in  fee. 

Either  fi*om  words  of  qualification,  or  from  the  nature  and  ex- 
tent of  the  interest  of  the  grantor,  or  from  the  natnre  of  the  inter- 
est which  is  granted,  an  estate  for  life,  or  a  mere  chattel  interest, 

or  an  estate  at  will,  may  pass. 
[*12]       Thus,  neither  a  grant  to  a  man  and  his  heirs  *for  the  life 
of  another  person,  or  for  yearS,(<f)  or  generally,  without  live- 
ry of  seisin,  or  mthout  those  other  circumstances  which  may  be 
requisite  to  the  transfer  of  a  freehold  interest,  will  convey  a  fee. 

Neither  does  a  grant  to  a  man  and  his  heirs  of  the  next  presen- 
tation of  an  advowson  pass  the  fee  of  the  advowson.(e)  It  passes  a 
chattel  interest  only. 

And  there  is  a  point  already  noticed,  peculiar  to  the  creation  of 
a  fee  in  rishts  or  duties,  which  are  personal  and  applicable  to  those 
rights  or  duties,  so  far  only  as  they  are  merely  personal. 

That  a  grant  of  this  description  may  create  a  perpetuity  of  inter- 
est, it  must  be  made  by  the  grantor,,^  kimselfana  his  heirs  to  the 
grantee  and  his  heirs.{f)  The  omission  of  the  word  heirs  in  the 
clause  of  grant,  on  the  part  of  the  grantor,  (jS^)  or  in  the  clause  of 

(a)  1  Inst.  8b ;  19  Hen.  VI. 28;  20 Hea.  VI. 84; Latch. -tt,  per IMrfer, 5 Rqi.  lU; 
Sbep.  Touch.  19  -,  87  Hen  VI.  6. 

(h)  1  Inst.  9  b.  (e)  See  1  Inst.  9b ;  2  Atk.  M& 

U)  Lit^  740 ;  Foph.  87.  See  Buckler's  2  Rep.  65,  for  a  distinctkMi. 

(e)  10  Vin.  Abr.  Estate,  9  a,  pi.  2. 

(/)  Vin.  Abr.  Annuity,  606 ;  1  Inst.  144  b ;  Brook.  Charge,  pi.  64 ;  21  Hen.  VII.  1  ; 
Bodoai  T.  Bododl^  Cro.  Car.  170 ;  1  Inst.  144  b.  {ff)  1  RoU.  Abr.  8S6. 
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luniUlioD,  on  the  part  of  the  grantee^  will  confine  the  estate  to  the 
life  ofy  it  is  apprehended,  the  grantor,  and  not  of  the  grantee.  The 
duty  or  charge  is  personal,  and  the  heirs  of  the  grantor  will  not  be 
bound  unless  they  are  charged  in  their  character  ai  heirs ;  and 
when  they  are  not  chargeable,  the  estate  must  determine 
with  the  life  of  the  grantor ;  and  the  grant  being  of  *8uch  a  [*13j 
nature  that  the  estate,  though  limited  to  the  heirs  of  the 
grantee,  cannot  continue  beyond  the  life  of  the  grantor,  the  estate 
must  take  its  denomination,  in  point  of  quantity,  from  the  extent 
of  the  utmost  time  for  which  it  may  have  continuance. 

The  right  of  charging  one  individual  for  his  life,  (and  this  is  the 
eflSsct  of  the  grant  in  point  of  law,)  is  of  a  limited  and  confined 
nature ;  and  the  interest  or  estate  in  that  subject,  must  be  as  limited 
and  confined  as  is  the  subject  itself. 

y.^The  obligation  is  not  to  descend  on  the  heirs  of  the  grantor ; 
and  therefore  the  right  of  charging  them  cannot  exist  in  the  grantee 
or  his  heirs. 

When  the  heirs  are  charged,  they  are  liable  so  far,  and  during 
such  time  only,  as  they  have  assets. 

They  may  continue  chai^able  for  ever ;  and  the  duty  thus  im- 
posed on  the  ancestor,  and  on  the  heirs,  may  be  the  subject  of  per- 
petual succession ;  in  other  words,  an  hereditament  communieat- 
ingevery  inheritable  quality. 

These  observations  are  applicable  only  to  duties  chargeable  on 
the  person  solely,  and  to  those  duties  only  with  reference  to  the 
oriKinal  grants  of  these  interests. 

Let  an  annuity  be  granted  by  one  man  for  himself  and  his  heirs, 
to  another  man  and  his  heirs;  and  this  annuity  may,  from  the  in- 
heritable quality  annexed  to  it  on  its  first  creation,  be  grant- 
ed in  fee  to  another,  by  words  of  ^limitation,  to  that  per-  [*14] 
son  and  his  heirs,  without  any  words  to  charge  the  heirs  of 
thenrantor  or  conveying  party. 

The  terms  of  the  first  grant  communicate  to  the  subject  of  that 
grant,  a  perpetual  existence. 

To  transfer  the  entire  interest  and  estate  in  this^ subject,  nothing 
more  is  requisite  than  to  add  to  a  grant  to  the  person,  to  whom  the 
transfer  is  to  be  made,  words  of  limitations  to  the  heirs ;  thus  com- 
prising the  whole  extent  of  the  interest  or  estate  therein. 

The  words,  for  himself  and  his  heirs,  inserted  in  such  second 
grant,  and  in  reference  to  the  grantor,  would  be  superfluous.  No 
effect  would  flow  from  them  \  nor  could  any  use  be  made  of  them. 
These  terms  of  obligation  a^e  properly  used  in  those  instances 
only,  in  which  a  char^  is  created ;  and  not  in  those  instances  in 
which  the  right  to  that  charge,  as  already  created,  is  to  be  trans- 
ferred or  discharged. 

When  the  person  who  is  the  owner  of  an  annuity,  which  he 
holds  in  fee,  grants  that  annuity  for  himself  and  his  heirs,  he  uses 
words  which  are  without  any  application,  and  consequently  mean- 
ing. 
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The  annuitant  may  transfer  hie  annuity^  or  release  the  aanie^ 
without  any  reference  to  his  heirs ;  and  his  heirs  will  be  equally 
bound  by  the  grant  or  release,  as  well  when  they  are  not  as  when 

they  are  named.  ^^^ 
[*15]      *It  cannot  be  fairly  contended,  that  a  new  annuity  is  cra- 
ted.   This  would  be  contrary  to  the  intention.   One  atiniiitj 
only  is  granted.    The  annuity  so  granted  is  the  annuity  already 
in  existence,  and  not  an  annuity  to  arise  from  the  new  grant. 

An  annual  sum  granted  by  one  person  to  another  for  a  continti- 
ance  of  timer,  will,  in  some  cases,  be  an  annuity  or  rent-charge 
depending  on  circumstances ;  and,  in  oth^  cases,  wiU  be  an  an- 
nuity or  rent-charge  at  the  election  of  the  person  to  whom  the 
grant  is  made. 

One  qualification  is  to  be  understood;  when  an  annual  sun, 
granted  by  one  person  to  another,  may  be  an  annuity  or  rent-charge 
at  the  election  of  the  grantee,  it  is  cdwaj/s  esteemed  0  reni<hargt 
vntil  election  shall  be  made.{gg) 

Tliough  the  same  grant  may,  at  election,  pass  either  an  annuity 
or  rent-charge,  (A)  yet,  taken  as  a  grant  of  an  annuity,  it  may  be 
sufficient  to  pass  an  estate  for  Kfe  only,  for  want  of  the  words, /or 
himself  and  his  heirs y  00  the  part  of  the  grantor,  in  the  cbuse  of 
grant ;  while,  taken  as  a  grant  of  a  rent-charge,  it  may,  notwith- 
standing the  omission  of  these  words,  pass  an  estate  in  fee.  It  is 
not  to  be  concluded,  that  the  words  for  himself  and  his  heirs,  in 
an  original  grant  of  a  personal  charge,  do  of  themselves^  and 
[*10]  directly,. give  continuance  *to  the  estate  of  the  grantee. 
That  the  grantee's  estate  may  be  a  fee,  it  nmst  be  extended 
by  a  limitation  to  his  own  heirs.  The  word  heirs,  relatiTely  to 
him,  is  indispensably  necessary  for  the  purpose. 

The  word  heirs  in  the  clause  of  grant,  and  with  reference  to  the 
person  to  be  charged,  is.to  give  continuance  to  the  chai^  itself,  ta 
the  subject  matter  of  the  grant,  by  obliging  the  heirs,  to  the  value 
of  the  assets  which  shall  descend  to  them,  to  be  answerable  for  the 
charge. 

The  grant  first  creates  a  char^,  and  by  its  obligation  on  the 
grantor  and  his  heira,  it  is  or  may  be  a  subject  to  continue  for  ever; 
and  then  the  charge  may  be  limited  for  an  estate  in  perpetuity. 

Grants  of  annuities  by  corporations  aggregate  of  many,  without 
words  to  bind  their  successors,  are  not  within  the  reason  of  graats, 
by  individuals,  without  words  to  bind  their  heirs  ;(t)  for  the  cor- 
poration, and  not  the  members,  are  charged  by  the  grant;,  and  the 
corporation  may  continue  for  ever  ;  and  for  that  reason,  the  an- 
nuity will,  without  any  words  imposing  the  obligation  on  the  suc- 
cessora,  be  a  charge  during  the  time  expressed  by  the  words  of 
limitation. 

Some  observations  on  the  extent  of  gifts  in  this  form,  the  quanti- 

0^)  Tin.  Abr.  Anmiity,  B.  pi.  1. 

(^)  1  Inst.  144  b ;  Fulwood  r.  Ward,  Popb.  86. 

(A)  Bodvell  ▼.  Bodtell,  Cro.  Car.  170.  (i)  Vin.  Abr.  Annuity,  B.  pi.  3. 
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iy  of  time  they  convey,  and  the  reason  of  difference  ascrib- 
ed to  ^words  of  purchase  and  limitation  have  been  alV^ady   [^IT]" 
bffered. 

Since  so'die  notice  has  in  this  chapter,  and  iti  other  parts  of  this 
Essay,  been  taken  of  limitations  to  the  right  heirs  as  purchasers,  it 
will  not,  by  any  mean^,  be  foreign  to  the  design  of  this  Essay,  to 
state  the  difference  of  construction  which,  under  different  circum- 
stances, is  made  on  gifts  to  the  right  heirs  as  purchasers. 

Indeed,  the  frequent  occutrence  of  limitations  to  the  right  heirs^ 
gives  this  subject  a  claim  to  more  than  ordinary  attention.(y) 

The  first  itiqoiry  is,  whether  the  words  right  heirs  are  words* 
of  purchase,  or  are  words  of  limitation  ;  or  are  of  no  avail,  as  bein^ 
the  old  use ;  ot  void,  as  being  to  the  right  heirs  of  the  grantor,  or 
of  a  testator. 

When  the  limitation  is  to  the  right  heirs^  eo  nomine^  of  a  testa- 
tor, the  gift  is  void,  and  the  fee  will  descend. 

So  if  the  gift  be  to  the  right  heirs  of  Ay  (the  eldest  son,  or  a' 
particular  son,  who  is  the  hehr,  excepted,  and  notwith3tanding  a' 
declared  intention  to  exclude  him.) 

The  true  ground  of  the  case  of  Ooodtitle  ex  dem.  Baiky  v. 
Pughy{k)  (ttue  authority  in  point,)  is,  that  if  yo  u  exclude  the 
eldest  son,  the  *law  has  not  imposed  the  character  of  heir  [*18} 
on  any  other  child,  and  the  gift  is  void  for  irrelevancy. 

So  if  a  conveyance  or  devise  be  to  uses ;  or  there  be  a  bargains 
and  sale,  o^  covenant  to  stand  seised  to  uses ;  atid  the  ultimate  use 
be  to  the  right  heirs  of  the  settlor,(/)  this  use  will  not  be  of  any 
avail. 

The  ultimate  fee  will  b&  the  old  use,  and  descendible,  as  such*, 
whether  the  grantor  does  or  does  not  take  aa  estate  of  freehold  by 
limitation  of  ulse,  or  by  implication  ;(m)  or  although  he  takes  ao 
estate  for  years. 

So  if  a  copyholder  make  a  surrender  to  uses,  and  limit  the  ulti- 
mate fee  to  his'  right  heirs,  the  limitation  will,  contrary  to  tfad 
opinion  formerly  entertained, (n)  be  of  no  effect.  The  surren-^ 
deror  will  retain  his  old  reversion. (o) 

And  if,  after  a  surrender  to  the  use  of  his  will,  he  devise  to  his 
right  heirs,  eo  nomine  ;  or,  it  is  apprehended,  give  the  fee  to  a  sol^ 
heir  by  name,  the  title  of  the  heir  or  heirs  will  be  by  descent,  and 
tot  by  purchase.(jE?) 

As  often  as  a  person  does,  by  a  common-laAV  conveyance,  grant 

ij)  IVol.  116.  290. 

{k)  3  Brown'f  Pari.  Cm.  bjr  Torol.  454  ;  Butler's  Fearne,  App.  673. 
(/)  Ftnwick  V.  Mitfird,  1  Leoi).  182 ;  Earl  of  Bedford's  ciue,  I'uph.  3 ;  Mbot  v. 
Burton,  11  Mod.  181. 
(m)  Pybus  t.  MUford,  1  VeDkr.  372  :  1  Vol.  116. 
(vt)  Mlenr.  Palmer,  1  Leou.  101  ;  Kitch.  86  a,  88  b. 

(o)  J^odtn  ▼.  Griffith,  5  Burr.  1952 ;  Walk.  Copvh.  96  ;  ViruMtout  v.  Cunnin^um/ 
J.  Black.  1046. 
(/I)  Walk.  Copyh.  96,  96,  97. 
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to  bis  heirt,  with  the  intention  ^'of  making  tbem  purchasersi  the 
grent  in  £ivor  of  the  heirs  is  void. 

He  may,  however,  grant  to  the  person  who  is,  or  who  may  be,  his 
heir ;  thus,  he  may  grant  to  his  eldest  sob  ;  or  he  may  grant  to  the 
person  who,  at  his  death,  or  at  any  other  time,  or  on  any  eventi 
shall  answer  the  description  of  his  hefar,  or  co-heirs,  (/jp) 

So  he  may  grant  to  the  right  Aetrs^  eo  noiTltne,  of  an  ancestor. 

Whether  he  himself  could  be  a  purchaser  under  Uut  denomina- 
tion, in  a  common-law  grant,  may  be  questioned* 

On  the  rule,  ^^  Nemo  potest  esse  agena  et  patienSj^^  it  should 
seem,  that  he  could  not,  at  the  common-^law,  take  as  a  purchaser, 
under  his  own  grant. 

If  the  estate  vested  in  any  other  person  as  purchaser,  the  grantor 
might  take  by  descent,  through  the  medium  of  that  grant 

Part  of  the  argument  in  Chobnondeky  v*  Clmtonfig)  was 
grounded  on  a  fallacy,  in  not  addressing^the  argument  to  the  Act, 
that  Lord  Or/ord  did  not  grant  to  his  right  heira,  or  even  the 
right  heirs  of  an  ancestor,  through  the  medium  of  the  rules  of  the 
common-law. 

He  gave  to  the  right  heirs  of  an  ancestor,  {Samuel  RoUe  ;)  sod 
this  gift  was  of  an  use,  in  a  conveyance  to  uses ;  and  a  person 
may,  under  an  tise,  take  as  a  purchaser,  even  in  a  conveysiBce  by 

himself. 
[*20]  *It  should  therefore  seem,  first,  that  a  limitation  by  •#, 
to  the  use  of  the  right  heisr  of  an  ancestor,  would  he  good ; 
and  that  the  grantor  himself,  being  the  right  heir,  might  be  a 
purchaser,  under  that  denomination,  and  as  answering  that  de* 
scription.  A  case  of  this  description  is  not  open  to  the  objection 
arising  from  the  rule,  *^  Nemo  potest  esse  agens  et  pattens  f*  or,  a 
grantor  and  grantee  ;  in  other  words,  a  grantor  to  himseUl 

When  the  gift  to  the  right  heirs  operates  by  way  of  limitation 
to  the  ancestor,  either  for  a  part  or  the  entirety,  it  is  on  the  eround, 
that  the  ancestor  has  a  prior  particular  estate  of  freehold ;  and 
eases  of  that  description,  with  their  modifications  and  exceptions, 
are  noticed  in  the  third  chapter. 

The  remaining  point  to  be  examined  is,  the  mode  of  operation, 
and  the  construction  and  eflect  of  a  gift  to  the  tight  hetrs,  when 
they  are  to  take  as  purchasers  under  that  denomination. 

In  the  case  of  Mr.  Justice  fVindhant^ty)  it  was  said,  (and  this 
opinion  seems  to  have  prevailed)  that  under  a  remainder,  limited 
to  the  right  heirs  oi  I  S  and  /  N  who  are  both  living  at  the  time 
when  the  gift  is  made,  the  heirs  shall  take  severally,  though  the 
words  are  joint  The  reason  assigned  is,  that  the  grant  cannot 
take  effect,  but  at  several  times ;  and  this  is  a  decisive  reason  at 
the  common-law  for  a  tenancy  ii^  common. 

ifp)  Btatklmim  ▼.  Slahlu,  2  Vet.  It  B.  870 ;  5tipra,  1  toI.  82S. 
(a)  a  M«r.  471  *,  Barn  h  Aid.  026. 

(r)  5  Rep.  8 ;  2  Roll  Abr.  17;  pi.  6;  1  Intt.  188  a ;  3  Leon.  14;  18  Bep.  67 ;  1 
Term  Rep.  dSO. 
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*But  it  sbonlii  seem,  thft  a  gift  to  the  right  heirs  of  two  or  moi^ 
fieraona,  being  distinct  andunmarried  persons,  who  are  dead,  woold 
bs  a  gift  to  them  as  joint-tenants,  and  per  capita  (according  to  their 
Minber^  and  not  per  siirpes,  (according  to  their  a<icestors  or 
stocka.) 

.  And  it  is  still  more  clear,  that  several  persons  taking  by  prop- 
cbiae,  under  a  gift  to  the  right  heirs  of  the  same  ancestor^  would, 
take  as  joint-tenants  ;  although  they  were  related  in  difibrent  da^ 
I,  and  would,  under  a  descent,  take  in  unequal  shares. (^) 
Aad  as  often  as  there  is  a  gift  to  the  right  heirs  of  several  per- 
sons, and  only  some  of  them  have  a  freehold,  so  as  to  bring  the 
gift  to  their  right  heirs,  within  the  rule  in  SheUey*s  case,  the  gift 
to  the  right  heirs  of  those  persons,  to  whom  no  estate  of  freehold 
is  limited,  will  be  governed  by  the  rules  which  affect  gifts  to  right 
heirs  as  purchasers. 

Under  a  limitation  by  purchase  to  the  riglit  heirs  of  tivo  persons 
who  are  living,  the  heirs  of  each  person,  as  must  be  concluded  from 
the  obaervations  already  made,  will  take  a  mqieiy.  They  cannot 
take  08  jointrtenants,  because  they  cannot  take  at  one  and  the  same 
tioae,  so  as  to  have  one  of  those  unities  {hs)  eiuential  to  a  joint- 
tenancy. 

And  if  several  persons,  a^  co-heirs,  unite  in  themselves  the  de- 
seriplioft  of  heirs  of  one  individual,  these  persons,  among 
tbomielvBa,  will  *be  jointrtenants,  though,  as  to  the  heirs  [*22] 
pf  the  other  person,  they  will  be  tenants  in  common.  They 
will  be  joint-tenants,  because  they  take  jointly  under  an  entire  de- 
aeription,  and  are  capable  of  taking  in  an  unity  of  time  ;  for,  by  the 
ralea  of  the  common-law,  they  tfre  all  ascertainable  at  the  death  of 
the  aoeestor ;  and,  as  will  afterwards  be  noticed,  must  take  at  the 
death  of  the  ancestor,  or  be  excluded. 

Persons  taking  by  purchase,  under  the  denomination  of  heirs, 
would,  by  the  comrmon-Iaw,  retain  the  estate,  although  a  more  im- 
Biodtate  heir,  or  a  co-'heir  (not  being  en  ventre  sa  mere,)  should 
afterwards  come  in  ea^e. 

Also,  if  both  the  persons  should  leave  co-heirs,  the  co-heirs  of 
class  would  be  joint-tenants  among  themselves ;  and  each 
of  coJieirs  of  the  two  persons  will,  as  .against  the  other  class 
of  G»*heir8,  be  tenants  in  common. 

A  grant  may  be  to  the  right  heirs  of  three  persons,  of  whom  two 
Stfe  dead,  and  one  is  living.  No  determination  which  occurs,  has 
oettled  fhe  quality  of  the  estates,  which  shall  pass  by  a  gift  under 
these  circumstances.  From  principle,  it  would  seem,  that  the 
rigbt  heirs  of  the  person  who  is  living,  would  have  one  third  part 
aeperately  to  themselves ;  and  that  the  heirs  of  the  two  deceased 
|>eroons  wooM  be  joint-tenants  of  the  remaining  two  third  parts. 

B^mnse  the  case,and  understand  the  circumstances  to  be,  that  the 
gist  is  to  (Jbe  right  heirs  of  two  persons  who  are  living,  and  of 
one  *person  who  is  dead.  The  deductions  from  the  same  prin-  [*i?3] 
ciples  would  lead  to  the  conclusion,  that  the  several  heirs  of 

(s)  BtweU  T.  E,  0/ Hertford,  8  Leon.  14.,  (m)  2  BU  Coia.  JSi. 
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Ahe  difierent  persons  among  themselves  collectivelj,  would  be  icif 
jiants  in  common  of  their  aliquot  (viz.  third)  parts,  according  to  thi 
number  of  the  given  persons.  The  heirs  of  the  deceased  person 
^nnot  be  joint-tenants  otherwise  than  among  themselves,  because 
there  is  not  any  person  with  whom  this  relation  can  stand  ;  thejr 
therefore,  ex  necessitate  *m,  must  be  tenants  in  common  as  to  all 
persons,  besides  those  who,  under  the  description  of  heirs  of  their 
iincestor,  take  jointly  with  them. 

To  carry  the  8upi>osed  case  still  farther,  and  illustrate  the  same 
by  distinctions.  Let  it  be  supposed  that  a  grant  is  to  the  heirs  of 
ibur  persons,  of  whom  two  are  living,  and  two  are  dead.  Under 
these  circumstances,  the  persons  answering  the  description  of  the 
heirs  of  the  two  persons  who  are  living,  will  be  tenants  in  com* 
jiion  among  themselves;  and,  it  is  submitted,  that  the  heirs  of  the 
two  persons  who  are  dead,  will  be  joint-tenants  among  themselves; 
ibr  had  the  limitation  been  to  the  heirs  of  the  two  deceased  per- 
sons distinctly,  the  heirs  would  have  taken  as  jointrtenants  :  and 
the  circumstance,  that  the  limitation  is  hy  the  same  words  extend- 
jed  to  the  heirs  of  two  persons  who  are  living,  does  not  afford  any 
reason  for  a  difference  of  construction  of  the  gift,  as  far  as  it  is  con- 
fined to  the  hei^s  of  the  deceased  persons. 
J[^24]  ^Throughout  this  review  of  the  effect  of  a  limitation  to 
the  right  heirs,  reference  is  made  to  those  instances  alone, 
in  which  the  right  heirs  are  to  take  as  purchasers,  unless  it  has  been 
otherwise  expressed ;  for  it  is  with  a  view  to  those  instances  only 
jthat  the  questions  which  have  been  discussed  can  arise. 

The  ground  on  which  it  is  proposed,  that  a  tenancy  in  common 
,is  created  by  a  limitation  to  the  ri^ht  heirs  of  two  persons,  who  are 
both  living,  affords  the  iiiference,  that  when  the  limitation  is  to 
the  right  heirs  of  several  persons  who  are  dead,  the  heirs  shall  take 
as  joint-tenants ;  and  it  would  follow,  that  taking  in  this  manner, 
.each  must  have  an  equal  part,  without  any  regard  to  the  stocks  or 
.ancestors  from  whom  the  several  persons  derive  their  pedigree,  and 
with  reference  to  whom  the  appellation  of  heiis  is  used. 

In  jRoe  V.  Quariley^{t)  a  devise  was  to  the  right  heirs  of  ^and 
JI/,.who  were  husband  and  wife,  and  both  living,  and  no  anteee- 
;dent  estate  vtras  limited  to  either  of  the  ancestors ;  and  it  was  argu- 
ed, that  the  description  of  right  heirs  of  W  and  il/must  either 
jnean  the  heirs  of  the  survivor,  or  give  the  estate  in  moieties  be- 
tween the  heirs  of  J>oth ;  so  that  the  heirs  of  one  of  them  might 
-take  one  moiety,  and  the  heirs  of  the  other  of  them  might  take  the 

other  moiety. 
[*25]       But  the  Cpurt  held,  that  the  devise  operated  *in  the  same 
manner  as  if  it  had  been  to  the  right  heir  of  the  body  qf  W 
and  M.  They  observed,  that  it  was  to  be  collected  from  Co.  IMt. 
i07,(u}  that  a  grant  to  a  husband  and  wife,  was  not  considered  in 
the  same  light  as  a  grant  to  other  persons^  ibr  that  if  a  joint  estate 

(0  1  Term  Rep.  eSO.  (u)  Swpray  1  vol.  p.  131. 
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jms  made  to  husband  and  wife  and  a  third  person,  the  husband  and 
,wife  have  but  one  moiety,  and  the  third  person  would  have  as 
much  as  them  both,  because  the  husband  and  wife  are  but  one  per- 
son in  law,  and  concluded  that  if  they  were  but  one  person,  by 
reason  of  the  relation  they  stood  in,  a  limitation  to  their  heirs, 
^without  any  prior  limitation  to  themselves,  must  naturally  mean 
heirs  to  them  both,  according  to  that  relation,  which  would  only 
be  children  of  them  both. 

The  difference  between  the  several  cases  is  obvious.  In  the 
former  case,  the  heirs  were  to  be  of  distinct  persons,  and  could 
take  only  at  different  times. 

In  th^  latter  case,  they  were  to  be  of  a  husband  and  wife,  who 
from  .the  social  relation  in  which  they  stood  to  each  other,  were, 
in  ,law^  considered  as  one  person  ;  so  that  these  heirs  might  take 
not  only  at  the  same  time,  but  as  uniting  in  themselves  one  entire 
character,  and  as  answering  the  collective  description  of  the  heirs 
of  both  persons. 

These  cases  severally  owed  their  determination  to  the 
circumstance,  that  the  limitations  to  *the  heirs  were  inde-  [*26] 
pendent  of,  and  unconnected  with,  the  limitation  of  any 
estate  of  freehold  to  their  ancestors.  If,  in  either  case,  a  preceding 
estate  of  freehold,  had  been  limited  to  the  ancestors  jointly,  the 
limitatioQ  to  the  heirs  would  have  conveyed  a  vested  fee-simple  to 
the  ancestors  as  joint-tenants  jn  one  case,  and  in  the  other  case  as 
tenants  by  entireties  ;(t;)  because  the  several  limitations  to  the  an- 
cestors were  both  joint,  and  therefore  of  the  same  quality  ;  and  the 
Jimitation  to  the  heirs  was  preceded  by  a  gift  of  an  estate  of  free- 
hold to  the. ancestors. 

Whether  under  several  and  distinct  limitations,  otie  to  the  an- 
cestors jointly,  the  other  to  the  heirs  jointly  ;  the  fee-simple  would 
.be  vested  ii>.possession,  or  only  in  remainder,  must  depend  on  the 
circumstance,  whether  the  several  estates  are  separated  by  other 
estates,  or  are  immediately  expectant  on  each  other.(t£y) 

When  the  estates,  passing  by  several  limitations  to  the  ancestor 
and  his  heirs,  are  immediate  and  expectant  on  each  other^  or  be- 
come so  in  event,  the  fee-simple  will  be  vested  in  possession,  un- 
less the  limitation  to  the  heirs  is  to  vest  on  a  contingency  ;  and  in 
that  case  the  fee  will,  till  the  contingency  arises,  be  in  abeyance, 
as  to  the  person  to  whom  the  gift  is  made. 

When  an  estate  is  limited  between  the  several  estates  to 
the  ancestor  and  his  heirs,  *the  fee  will  not  consolidate   [*2T} 
with,  or  merge  in,  the  particular  estate  of  the  ancestor,  till 
the  intervening  estate  is  determined. 

Suppose  a  grant  to  be  to  two  men,  as  tenants  in  common,  for  their 
lives,  with  a  mediate  or  immediate  remaindef  to  their  right  heirs  ^ 
it  would  seem  th^t  the  grantees  would  have  the  fee-simple,  as  te^' 
nants  in  common. (or) 

(p)  Cfreen  r.  Kingf  2  J.  Black.  J.  1211.  (tr )  1  Vol.  p.  346. 

(x)  Cbap.JII.  p.341. 
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« 

On  a  grant  to  one  man  for  his  life,  reniMiinder  to  another  man  for 
his  life,  remainder  to  their  right  heirs,  no  decision  has  been  foond, 
to  ascertain  whether  they  would  be  joint-tenants,  or  tenants  in 
fon»mon. 

It  is,  as  already  shown,  the  gift  of  an  estate  of  freehold  to  the 
ancestors,  which  attracts  to  tbenn  the  benefit  of  the  limitatMi  to 
Ike  heirs ;  and  the  most  reasonable  interpretation  is,  that  the  limi- 
tation to  the  heirs  should  give  an  estate  of  the  same  quality  as  the 
estate  expressly  limited  to  the  ancestors ;  and  as  each  of  the  an- 
cestors has  a  several  estate  at  freehold,  he  would  have  a  several 
estate  of  inheritance.     Sed  qusere. 

Also,  when  a  grant  is  to  one  man,  for  his  life,  and  afterwards  to 
the  right  heirs  of  that  man,  and  of  anotiier  person,  ~not  the  wife  of 
the  grantee,  it  would  seem  the  limitation  to  the  heirs,  will  vest  the 
fee-simple  of  one  inoiety  in  the  grantee ;  and  the  heir  of  the  other 
person  will  have  a  vested  or  contingent  fee  in  the  other  meie- 
[*S8]  ty,  according  to  the  *circumstance|  that  the  ancestor  of 
these  heirs  is  dead  or  liTing.(y) 

As  often  as  a  grant  is  to  a  husband  or  wife,  for  life,  and  a  remain- 
der is  limited  to  the  right  heirs  of  both  the  husband  and  wife,(:r) 
it  M  a  point  of  some  difficulty  to  ascertain  the  precise  operation  and 
effect  of  the  limitation  to  Uie  heirs. 

There  is  great  reason  to  conclude  that  the  heirs  will  take  ne  pur- 
chasers ;  and  the  case  of  Z^snn  v.  OiUM^{a)  seems  to  be  an  aatiio* 
rity  for  that  condunon. 

In  some  instances,  the  word  heirsy  or  Astr,  in  a  gift  to  them  by 
that  name  may  be  a  word  of  purchase.  It  receives  this  construe 
tion  when  the  estate  is  merely  for  life  ;(&}  or  when  words  of  limi- 
tation are  superadded,  and  they  alter  the  nature  of  the  estate  im- 
ported by  the  gift  to  tlie  heirs;  so  that  these  words  caoiiot  be 
construed  to  be  of  limitation  or  succession,  consistently  with  the 
declared  intention  of  the  parties.  These  cases  have  been  noticed 
in  treating  of  the  rule  in  Shelley's  case.  Also,  in  a  limitation  to 
the  heirs,  or  the  right  heirs  of  a  person :  in  those  instances  in  wfaidk 
the  heirs  are  to  take  by  purchase,  the  word  heirs,  at  the  same  time 
that  it  operi^  as  a  word  of  purchase,  has  the  efibct  of  a 
[^29]  word  of  limitation ;  deseribing,'ttno  yftffu,  the  persons  *who 
are  to  take,  and  the  quantity  of  the  interest  or  time  they  are 
to  have. 

When  a  gift  to  the  right  ^heirs,  as  purchasers,  was  made,  either 
by  conveyance  at  common-taw,  by  limitation  of  use,  onby  devise, 
and  the  ancestor  died,  leaving  a  daughter,  and  after  the  death  of  the 
father,  a  son  was  born  ;  yet  the  estate  vested  in  the  daughter,  and 
was  not  divested  by  the  subsequent  birth  of  the  son.(c)  The  title 
of  the  daughter  was  eompIete*on  the  death  of  her  father.(<I)     She 

(y)  Chup.  in.  p.  334.  (g)  8  Leon.  4 ;  FeariM,  4S0. 

(a)  2  Tcnn  Rep.  431 .  (6)  IVkUe  r.  CoUim,  Com.  Rep.  289. 

(ci  lR«p.l01a;  SRep.Sb;  9H.  Vll.dS. 

(a)  1  Inst.  1 1  b.  n.  4 ;  Har^.  Co.  369,  note ;  ,8  AUi.  204. 
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done  answered  the  descrii^tioii  at  that  time,  and  no  anbsequent 
change  in  the  circumstances  of  the  family  of  her  father  would  di^ 
YOst  her  right  thus  acquired.(6i)  The  same  point  was  law,  as  be* 
twcen  an  unoloi  or  any  other  collateral  relation,  and  his  nephew  or 
nieee,  &c.  when  the  limitation  was  to  the  ri^t  heirs  2s  purehaserai 
and  the  person  to  whose  heirs  the  limitation  was  made,  died  before 
the  birth  of  the  person  who,  if  in  esae^  would  have  been  heir. 

The  position  respecting  purchasers,  wa8»  at  the  common*law,  ge- 
aenUy  introduced  as  a  contrast  to  a  descent  from  a  brother  to  a  bro- 
ther,  or  any  other  coHateral  relation,  and  the  subsequent  birth  of  a 
ehiid  who  eventually  became  the  nearer  heir  of  the  person  from 
whom  the  title  is  derived.(/) 

*On  a  descent,  the  title  of  the  uncle,  or  other  collateral  [*30j 
rdatioD,  will  be  defeated  ;  and  the  estate  will  yest  in  the 
child  immediately  on  its  birth ;  but  the  heir  for  the  time  being  may 
retaio  the  rants  which  be  receives  ;(^)  and  the  parson  whom  he 
presents  to  a  church  on  an  avoidance  in  his  time,  will  be  duly  pre« 
tented. 

Mr.  fViUkmSj  in  his  Essay  on  Descents,(A)  adopting  the  opinion 
af  Mr.  Justice  Ashurstyi})  has  expressed  a  doubt  whether  the  ata*» 
tute  of  10  &  11  Will.  &  Mary,  c.  16,  has  not  altered  the  law  on 
this  point. 

This  statute  is  of  a  limited  extent  It  adopts  the  rule  diat  a 
ehild  en  ventre  sa  merej(J)  is  to  be  considered  as  a  child  in  ease  ;  so 
that  a  remainder  shall  not  fail,  or  a  more  remote  remainder  be  ac* 
eeleraled,  merely  because  the  object  does  not  come  in  esse,  in  the 
lifetime  of  ibe  parent. 

The  statute  is  appIicaMe  between  pareni  and  child,  and  perhaps 
as  between  a  class  of  persons,  in  the  instance  of  a  gift  to  right  heirs  '^ 
for,  as  to  right  heirs,  it  is  observable,  that  the  child,  as  between 
whom  and  an  heir  in  ease,  the  question  must  arise^  must  be  en  ven« 
ire  aa  mere^  at  the  death  of  the  parent 

It  may  be  objected,  that  neither  the  statute  nor  any  decisions  on 
it  governs  this  case,  since  it  is  a  case  for  which  the  common-law 
lud  provided. 

^Although  the  lands  be  of  customary  tenure,  the  right  [*dl] 
heirs  desi^naite  the  common-law  heir  as  purchaser ;  and  the 
estate  will  vest  in  the  common-law  heir,  to  be  transmissible  from 
him,  as  the  first  purchaser,  to  the  heirs  according  to  the  custom ;  un« 
leas  the  special  heir  be  designated.(^) 

On  the  same  ground,  the  common-law  heir  must  enter  under  a 
condition  annexed  to  a  grant  in  fee ;  although,  after  his  entry,  the 
customary  heir,  as  being  the  owner  of  right,  may  enter  on  him.(/) 

it)  Btiueit  V.  Boisell,  3  Atk.  203.  _      ^^ 

Cf)  OoMUU  ▼.  Jfewman,  3  Wili.  616  -,  1  Ri'p.  101  a ;  3  Atk.  208 ;  3  Bep.  62. 

U)  BmueU  ▼.  BatteU,S  Atk.  S04 ;  9  H.  VI.  25  a ;  3  WiU.  626,  627. 

(A)  P.  aiO,  3«l  edit.  (0  1  Term  Rep.  684. 

(j)  IXie  ▼.  Clarke,  2  H.  Bl.  399.  (k)  1  Vol.  p.  449.  46*. 

{J)  1  Ifitt.  12  b ;  Watk.  Ueac.  3d  edit.  268.  "* 
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A  gift  to  the  right  heirs  of  an  alien,  as  purchasers  is  void  in  ifk 
inception  ;(m)  the  law  will  not  expect  his  ability  to  have  heirs. 

A  gift  to  the  right  heirs  of  a  denizen  or  bastard  would  be  good. 
'  And  a  renUtinder  to  the  right  heirs  of  a  person  who  is  attainted; 
may,  it  should  seem,  be  good  ;  viz,  to  vest,  if  there  should  be  heirs 
before  the  determination  of  the  particular  estate  ;  and  to  fail  of  ef- 
fect, unless  the  capacity  of  being  heirs  should,  by  the  restoration 
of  inheritable  blood,  be  complete,  during  the  particular  estate.(n) 

CAolmondeky  v.  Clinton  has  diecided,  as  far  as  the  opinion  of 
Sir  fV,  Grant  and  three  judges  of  tlie  King's  Bench,  against  Bai" 
let/y  J.  has  settled  the  point ;  that,  under  a  limitation  to  the 
[*32]  use  of  the  right  heirs  of  Samuel  BoilCy  the  ^ancestor  of  the 
settlor,  the  fee  vested  in  Lord  Or/ordy  the  grantor.  The 
defendant  did  not  deny  that  this  was  the  primary  construction  of 
the  language.  There  was  a  context,  on  which  an  argument  for  a 
construction,  which  should  suspend  this  ascertainment  of  the  heir, 
and  consequently  the  vesting  of  the  interest,  until  the  determinsK 
tion  of  the  prior  estates,  was  grounded. 

When  there  is  a  giil  to  right  heirs  as  purchasers,  and  some  of  the 
persons  who  would  be  heirs  are  attainted,  and  others  not,  then 
these  distinctions  occur. 

By  the  common-law,  no  person  being  attainted,  or  the  descen* 
dafit  from  a  person  being  attainted,  could,  while  the  attainder  re- 
mained in  force,  take  by  purchase  or  descent,  in  the  name  or  cha- 
racter o£heir.{o)  ^He  might  be  a  grcnUee  by  any  other  description 
or  character,  but  an  attainted  person  could  take  sis  a  grantee  only 
for  the  benefit  of  the  Crown,(oo)  while  his  heir  might,  by  any 
other  name  than  heir,  be  a  grantee  for  hi?  own  benefit. (jd) 

By  a:  late  statute,  (54  Geo.  HI.  c.  145,)  it  was  wisely  and  hu' 
manely  enacted,  that  no  attainder  for  felony  which  should  take 
place  from  and  after  the  passing  of  that  Act,  (27th  t/u/y,  1814,) 
save  and  except  in  cases  of  the  crime  of  high  treason,  or  of  the 
crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring, 
[*33]  or  counselling  the  same,  should  extend  to  the  *disinherit- 
ing  of  any  heir,  nor  to  the  prejudice  of  the  right  or  title  of 
any  person  or  persons,  other  than  the  right  or  title  of  the  ofiender 
or  offenders,  during  his,  her,  or  their  natural  lives  oi^y  ;  and  that 
it  should  be  lawful  to  every  person  or  persons,  to  whom  the  right 
or  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
death  of  any  such  offender  or  o^enders,  should  or  might  have  ap* 
pertaiped,  if  no  such  attainder  had  been,  to  enter  into  the  same. 

It  will  be  among  the  gratifications  of  the  author,  to  have  been 
selected  by  that  great  man,  Sir  Samuel  Bomillt/j  the  promoter  of 
this  law,  to  second  his  motion  on  tiiis  important  subject. 


(m)  The  authority  it  roUIaid. 
(o)  Bro.  Descent^  pi.  69. 
(;>)  3Ab8ir.396. 


(n)  1  Kcb.  349. 

{uo)  1  lust.  2  b  ;  Jenk.  Ceut.  288. 
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Lord  Coke  ob8erYe8,(7)  there  is  a  diversity  between  a  descent^ 
which  18  an  act  of  law,  and  a  purchase,  which  is  the  act  of  the  party. 

For  if  a  man  be  seised  for  lands  in  fee,  and  hath  issue  two  daugh- 
tersy  and  one  of  the  daughters  is  attainted  of  felony ;  the  father 
dieth ;  both  daughters  being  alive,  the  one  moiety  shall  descend  to 
the  one  daughter,  and  the  other  moiety  shall  escheat. 

But  if  a  man  make  a  lease  for  life,  the  remainder  to  the  right 
heirs  of  A,  being  dead,  who  hath  issue  two  daughters,  whereof  the 
one  18  attainted  of  felony ;  in  this  case,  some  have  said,  the  remain- 
der is  not  good  for  a  moiety,  but  void  for  the  whole ;  for  that  both 
the  daughters  should  have  been  (as  Littkton  saith,)  but  one 
heir. 

*Thi0  proposition  is  preceded  by  the  observation,  that  [*34] 
omnes  simul  et  in  solidum  haeredet,  sunt :  plure^  cohaeredeSf 
9uni  fuari  unum  corpus^  propter  unitatem  JuriSf  guod  habenf'(r) 
Again,  albeit  where  there  be  parceners,  they  have  moieties  in 
the  lands  descended  to  them,  yet  are  they  but  one  heir,  and  one  of 
thefla  18  not  the  moiety  of  an  heir,  but  both  of  them  are  but  tmus 

In  a  former  passage,  Lord  Coke  had  observed, (^)  <'  If  a  man  hatii 
issue,  two  daughters,  and  dieth  seised  of  two  acres  of  land  in  fee- 
simple,  and  the  one  coparcencer  giveth  her  part  to  her  sister,  and 
to  the  heirs  of  the  body  of  her  father ;  in  this  case,  the  donee  hath 
an  estate-tail  in  the  moiety  of  the  donor's  part ;  for  the  donee  ia 
not  entire  heir,  but  the  donor  is  heir  with  the  donee ;  and  she 
cannot  give  to  the  heirs  of  her  own  body ;  and  the  donee  hath 
the  other  moiety  of  her  sister's  part  for  life." 

In  this  instance,  the  words  heirs  of  the  body,  were  words  of 
purchase,  anfl  the  grantor,  as  being  one  of  the  heirs  of  the  body, 
could  not  take  by  the-  rules  of  the  common- law  under  her  own 
grant ;  and  as  the  other  sister  was  only  half  an  heir,  she  could  not 
take  tlie  entirety. 

And  one  of  two  co-heirs  to  a  peerage  is  not  entitled  to  be  a 
peer,  as  sole  heir,  merely  because  the  other  co-heir  is  attainted.(/) 

Whether  the  observations  on  the  gift  to  the  heirs  of  the  body 
be  consistent  with  the  doubt  in  1  Inst.  163  b,  may  be  question- 
ed. 

*Had  the  gift  been  in  a  limitation  of  use,  the  grantor  [*d5] 
mi^t  have  taken,  as  one  of  the  co-heirs. 

Bacon^  in  his  Abridgment,(ti)  has  not  adverted  to  the  possi- 
bility, that  a  remainder  to  the  right  heirs  of  a  person  who  is  at- 
tainted, may  become  capable  of  effect  by  the  reversal  of  the  attain- 
der, and  the  restitution  of  inheritable  blood,  prior  to  the  deter- 
mination of  the  particular  estate. 

Although  a  sift  to  a  man  and  his  heirs  on  the  part  of  his  mother, 
or  other  like  form,  cannot  accomplish  the  desired  order  of  auc- 
ccBsioD ;  yet  a  gift  to  the  heirs  on  the  part  of  the  mother,  as  pur- 

(9)  1  Inst.  183  b;  Ch.  J.  Eyrt*9  opinion,  Beaomon<*i  Peerage,  8  Cm.  Dig.  926. 
(r)  1  Inst  188  b.  («)  Ibk,  26  b. 

(0  Beaunoot's  Peerage,  Eyrt't  MSS.  3  Cru.  Di^.  226.         <«)  ReBMiader, C. 
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chasers,  would  be  a  good  designation ;  and  the  heirs  on  the  part  of 
the  mtither,  or  other  class  of  designated  heirs,  would  be  entitled 
as  purchasers.  The  order  of  descent,  however,  from  the  first 
purchaser,  woiild  be  in  the  usual  and  regular  order  of  succession. 

It  is  in  many  cases  of  importance,  and  even  necessary,  to  decide^ 
whether  a  limitation  to  the  right  heirs,  as  purchasers,  shall  give  a 
vested  or  contingent  interest 

A  limitation  to  the  right  heirs  of  a  person  who  is  living,  most 
wait  for  effect  till  the  death  of  the  ancestor. 

Till  that  event,  the  heir  cannot  be  ascertained.  The  rule  is, 
**  Nemo  est  hseres  viventis  ;" — no  one  answers  the  description  of 

heir  to  a  person  who  is  alive. 
[*36]    *A  person  who  is  dead  may  have  heirs ;  that  is,  persons 
answering  the  description  of  heirs  :  so  that  the  persons  who 
are  the  heirs  are  ascertainable  ;  and  consequently  they  may  take  a 
vested  interest  by  the  name  and  in  the  character  of  right  heirs. 

The  exceptions  to  the  existence  of  heirs^  are,  as  to  the  persons 
who,  from  crime  and  attainder,  (as  felons,  traitors,  &c.)  or  who 
from  rules  of  policy,  (as  aliens,  &c.)  do  not  communicate  inherita- 
ble blood. 

On  this  subject,  the  more  prominent  points  have  been  already 
noticed. 

Blackstone,  in  his  Commentaries,(r)  will  afford  complete  and 
detailed  information. 

But,  though  a  gift  to  right  heirs  may,  and  in  ordinary  eases, 
does,  confer  a  vested  interest,  as  soon  as  the  heirs  are,  in  conse- 
quence of  the  death  of  the  ancestor,  ascertainable ;  or  as  soon  as 
the  impediment  arising  from  corruption  of  blood  be  removed ;  yet 
a  gift  to  the  right  heirs  may  also,  from  the  circumstances  of  the 
gift,  and  the  context  of  the  deed,  &c.  be  coniingent;  as  being  in 
effect  a  gift  to  heirs,  to  be  ascertained  at  a  remote  period ;  if  such 
be  the  intention  clearly  and  manifestly  expressed. 

Philip  V.  Deaki%{w)  afterwards  noticed,  affords  a  principle  on 
which  this  conclusion  may  be  bottomed. 

Also,  a  gift  to  the  right  heirs  of  a  person  who  was  attainted^ 
["^37]  might,  at  the  common^law,  *have  been  contingent,  and  sus- 
pended of  effect,  iill  the  impediment  of  corruption  of 
blood  was  removed.  It  could,  however,  have  been  good  only  as  a 
remainder  expectant  on  a  particular  estate  of  freehold.  Conse- 
quently, it  would  fail  of  effect,  unless  it  could  vest  during  one  of 
the  particular  estates  by  which  it  was  supported  ;  or  in  that  instant 
in  which  the  particular  estate,  or  the  last  of  the  particular  estatesi 
determined. 

As  an  executory  devise,  a  springing  or  shifting  use,  a  gift  of  titis 
description  would  have  been  too  remote,  from  the  indefiniteness  of 
the  period,  at  which  it  might  confer  a  vested  interest. 

And  as  often  as  the  limitation  to  the  right  heirs  is,  in  effect,  the 
old  reversion,  the  interest  will  of  necessity  be  vested,  without  re- 

(v)  2  VaL  thap.  16.  (tr)  1  Mau.  &  Sel.  744. 
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gard  to  the  language  or  terms  in  which  the  limitation  to  the  right 
heirs  is  made. 

And  although  the  testator  has  limited  the  fee  to  his  right  heirs, 
after  several  particular  estates,  it  will  be  a  gift  to  his  right  heirs, 
ascertainable  at  his  death,  and  as  such  be  void. 

In  Doty  lessee  of  the  Earl  and  Countess  of  Cholmondeley  v. 
Maxey^ipe)  the  tdstator  devised  all  his  real  estate,  except  at  Sy  to 
the  head  of  his  family  for  life,  and  then  to  several  of  the  junior 
branches  in  succession,  to  each  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail-male,  with  the  ultimate  remainder  to  his  oum 
right  heirs  ;  and  then  devised  his  estate  at  jS^,  to  some,  by 
name,  of  the  junior  '^branches,  but  not  to  all  of  those  to  whom  [*38] 
he  had  devised  the  first  estate,  and  varying  the  order  of  suc- 
cession, to  each  for  life,  with  remainder  to  his  first  and  other  sons 
in  tail-male  ;  and  then  devised,  that,  **  for  default  of  such  issue," 
the  estate  at  «9  should  go  *' to  such  person  and  persons,  and  for 
such  estate  and  estates,  as  should  at  thai  timej'  (i.  e.  on  the  death 
of  the  last  tenant  for  life  named,  without  issue  male,)  *'  and  from 
time  to  time  afterwards  be  entitled  to  the  rest  of  his  real  estate  by 
virtue  of  and  under  his  wiil.^'  And  the  Court  held,  that  tliO  ulti- 
mate remainder  in  fee  of  the  estate. at  <9,  vested  by  descent  in  the 
person  who  was  the  testator*s  heir  at  the  time  of  his  deaths  and  did 
not  remain  in  contingency  under  the  will,  till  the  death,  without 
issue  male,  of  the  last  tenant  for  life,  who  was  named  in  the  de- 
'  vise  of  that  estate. 

This  case  is  stated  from  the  marginal  note  of  the  report.  The 
reader  is  advised  to  study  the  case  in  the  report. 

This  case  supports  the  doctrine  ia  Cholmondeley  v.  Clint07iy{y) 
except  so  far  as  the  context  in  that  case  ought  to  have  influenced 
the  decision. 

As  far  as  the  context  could  influence  the  decision.  Philips  v. 
Deakiny{z)  approximates  as  an  authority  to  support  the  opinion  of 
Mr.  Justice  Bailey y  against  the  other  opinions  certified  in  Chol- 
mondeley V.  Clinton, 

*In  Philips  V.  Deakin,{a)  the  Court  decided,  that  the  li-  [*39] 
mitations  were  contingent,  and  suspended  till  the  prior  par- 
ticular estates  should  be  determined  ;  because,  after  a  gift  of  par- 
ticular estates,  created  by  the  same  will,  T.  Vernon  had  devised, 
in  these  words:  ^<  And  for  default  of  such  issue,  to  such  of  the 
uses,  for  such  of  the  intents  and  purposes,  and  under  and  subject 
to  such  of  the  limitations,  powers,  provisoes,  conditions,  and 
agreements  mentioned  and  declared  in  and  by  the  said  will  of  my 
late  cousin,  Thomas  Vernon^  as  shall  be  then  existing,  undeter- 
mined, or  capable  of  taking  efiect,  or  as  near  thereto  as  the  deaths 
of  parlies,  and  other  intervenin^r  accidents  and  contingencies,  and 
the  rules  of  law  and  equity,  will  then  admit  of." 

Indeed  it  is  clear  a  testator  may,  in  express  terms,  or  by  the  ar- 
rangement, and  consequently  the  plan,  and  sound  exposition  of  his 

(x)  12  East,  589.  (v)  2  Mer.  171 ;  2  Barn.  &  Aid.  625. 

(flr)  1  Mau.  &  Sel.  744.  (a)  1  Mau.  Si  Sef.  7 14. 
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wil)|  saspend  the  vesting  of  a  gift  to  his  right  heirs;  sod  it 
would  seem  to  follow,  that  persons  taking  under  this  designatiooy 
might  take  by  purchase.  The  gift  would  be  in  effect,  as  it 
[*40]  might  be  in  terms,  to  the  persons  who,  at  a  given  ^time, 
should  answer  the  description  of  right  heirs.  (6) 
Till  the  interest  should  vest  under  the  gift|  the  fee  would  de- 
scend to  the  heir,  pro  tempore;  leaving  it  open  to  doubt,  whether^ 
if  the  fee  should  eventually,  under  the  will,  give  the  estate  to  m 
person  who  was  the  sole  heir  at  the  death  of  the  testator,  be  would 
not,  in  this  single,  solitary  instance,  be  entitled  by  descent  as  his 
better  title.  Strong  arguments  might  be  adduced  against  his  tak- 
ing by  descent,  notwithstanding  the  rule  which  favors  the  right  of 
an  heir  to  take  by  descent  as  his  better  title,  when  he  might  take, 
either  by  gift  or  by  descent,  the  same  estate.  The  absence  of  the 
unity  of  time,  for  vesting,  seems  to  decide,  that  the  title  is  by  par- 
chase*     Sed  qtuere. 

In  the  recent  case  of  Doe  d.  King  v.  Frostf{c)  the  devise  was  ia 
these  terms :  '*  I  give  and  bequeath  to  my  well-beloved  son  W- 
Uatn  Frostf  of  the  parish  of  Brinkley  and  county  of  Cambridge^ 
iarmer,  and  his  heirs  for  ever,  all  my  houses  and  lands,  with  ail 
their  appurtenances  thereunto^  belonging ;  also,  I  give  to  my  well- 
beloved  wife,  Rebecca  Frost  J  the  sum  of  100/.  of  good  and 
[Ml]  lawful  money,  yearly  and  every  *year,  during  her  natural 
life,  to  be  paid  her  by  the  aforesaid  WiUiam  Frosty  half- 
yearly,  out  of  the  estate ;  and  if  the  said  WiUiam  Froel  ehmM 
have  no  children^  chUd^  or  issue^  the  said  estate  is,  on  the  decease  of 
the  said  fViliiam  Frost  j  to  become  the  property  of  the  heir  at  law; 
subiect  to  such  legacies  as  the  said  fFilliam  Frost  may  leave  by 
will  to  any  of  the  younger  branches  of  the  family."  And  on  a 
special  verdict,  the  Court  of  King's  Bench  decided, 

Ist,  That  the  son  had  a  fee,  subject  to  a  limitation  over  by  ex- 
ecutory devise,  and  not  an  estate-tail : 

2dly,  That  the  limitation  over  was  to  the  person  who  should  be 
the  heir  of  the  testator  at  the  death  of  the  son,  without 
leaving  issue,  and  not  to  the  testator's  immediate  heir ; 
so  as  to  be  part  of  the  old  reversion  by  descent  to  the 
heir:  and 

ddly,  The  Court  intimated  an  opinion,  that  the  son  might  charge 
this  substituted  fee  with  legacies,  according  to  the  declar 
ed  intention  of  the  testator. 

[*42]       The  like  doctrine   is  to  be  found  in  Marsh  ^against 
Marsh,{ca)    In  that  case,  the  testator  ordered  '*  the  residue 

(b)  Swaine  ▼.  BwrUn,  16  Veg.  3SS. 

(c)  K.  B.  2d  Maj,  1820.  (ea)  1  Bra.  Ch.  Cms.  bj  Belt  S96. 
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of  his  personal  estate  to  be  laid  out  in  the  purchase  of  stock  ;  and 
that  the  trustees  should  pay  the  interest,  &c.  to  his  son,  Wm* 
ffarreny  for  life ;  and  from  and  after  his  decease,  to  his  eldest  son 
and  his  hein  for  ever ;  and  in  case  of  their  death,  without  issue, 
unto  his  (the  testator's)  nearest  relation,  and  to  the  nearest  relation 
(heirs  of  such  nearest  relation)  for  ever." 

At  the  time  of  making  the  will,  the  testator  lived  separate  from 
his  wife.     He  had  only  one  son,  who  was  unmarried  (and  who 
afterwards  died  in  the  life  of  his  father)  ;  he  had  a  half-sister,  th'e 
pbuntiff;  and  there  were  also  alive  children  of  a  deceased  half-bro- 
ther, whoy  with  the  testator's  widow,  were  the  present  defendants. 
And  it  was  decided  by  the  Lords  Commissioners,  that  ^  the  tes- 
tator did  not  mean  to  restrain  the  interest  of  any  one  but  his  son  :  * 
if  the  son  had  a  son,  that  son  would  have  taken  the  whole  from  his 
birth.     It  is  a  clear  double  contingency  ;  one  way  good,  the  other 
not  so.     Upon  the  decease  of  WUliam  Wmrren^  without  is- 
suOf  the  remainder  over  was  good.    There  *was  no  affecta-  [*4e*] 
tion  of  a  perpetuity.     The  devise  is,  <  To  my  nearest  rela- 
tion, and  the  nearest  relation  oC  my  nearest  relation.'    The  near^ 
est  relation  at  the  time  was  the  half-sister.     If  there  had  been  more 
persons  in  the  same  degree,  there  must  have  been  a  division,  be- 
cause each  would  have  been  nearest  relation." 

And  according  to  Sir  Samuel  RomMy^s  note.  Lord  Loughho- 
rough  added,  '^  The  testator  certainly  meant,  that  the  nearest  rela- 
tion at  the  time  of  the  decease  of  the  sonj^ch)  should  take  the  pro- 
perty, not  the  nearest  at  his  own  decease.  To  suppose  he  meant  a 
reversion  to  his  son,  is  impossible;  and  his  widow  clearly  has  no 
title.     The  surviving  sister  is  alone  entitled." 

In  Philips  V.  Deakifif  all  the  gifts,  had  they  been  substantive 
and  independent  of  prior  particular  estates,  created  by  the  same 
will,  would  have  been  too  remote  and  void,  as  gifts  to  objects  not 
ascertainable  until  the  failure  of  the  isst^  of  persons  to  whom  es- 
tates-tail had  been  given.    Lady  Lanesborough  v.  Fo3Cj{cc) 
completely  negatives  the  vaUdity  of  such  gifts,  ^through  [*42^] 
the  medium  of  executory  devises ;  the  only  mode  in  which 
they  would  be  capable  of  operation,  since  no  vested  freehold  would 
have  passed  by  the  will.     It  would  not  have  been  an  answer  to  the 
objection,  that  the  gift  was  of  a  reversion  ;(d)  nor,  that  there  were 
prior  existing  estates-tail  under  a  former  gift     The  existence  of 
prior  estates-tail  relieves  a  case  of  this  difficulty,  in  those  instances 
only  in  which  the  estate-tail  is  given  by  the  same  deed  or  will 
which  limits  the  executory  devise,  shifting  use,  &c.  ;(e)  and  then 
so  far  only  as  the  executory  devise  or  shifting  use  is  subordinate  to 
the  estate-Uil.(/) 

(eb)  S«e  Doe  v.  Lawwh  3  Tssut,  278 ;  Hollou^ay  i.  Hollowoyf  6  Ves.  899  ;  Sparkt  ▼. 
Sparks,  Cro.  Eliz.  SS6 ;  Cranmer*s  ca«e.  Dyer,  809  a ;  Bac.  Abr.  Remaindei  C  ;  Per^ 
riman  ▼.  Ptu-se,  Palm.  204. 808. 

(ee)  Cat.  temp.  Talb.  262.  Chap.  III. 

(d)  See  Chap.  III.  (6)  1  Abstr.  181 ;  2  Abstr.  167. 

(f)  JVtcAo/f  w:  Sheffield,  2  Bro.  C.  C.  216. 
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So  if  the  ultimate  use  be  limited  to  the  ri^t  heirs  of  another 
person  than  the  grantor ;  and  if  the  grantor  become  heir  of  that 
person,  it  would  seem  that  the  fee,  thus  vested  in  the  grantor, 
would  be  held  by  purchase,  and  would  displace  the  fee  which  be 
took  by  resulting  use.  The  decision  in  Doe  y,  1Vhiie,(g)  leads  to 
this  result. 


£*42*]  *The  rule  requiring  the  designation  in  terms,  or  by  re- 
ference, of  heirs  in  the  limitation  of  estates  in  fee,  is  con- 
fined to  common-law  assurances ;  to  assurances  which  pass  an  es- 
tate by  conveyances  in  the  country ;  or,  as  they  are  usually  styled, 
eonveyances  in  pais  ;  and  to  these  assurances  only,  when  tliey  are 
to  natural  persons,  and  not  when  they  are  to  corporations  aggre- 
gate of  many,  or  even  to  sole  corporations ;  or  by  assurances  by 
matter  of  record  ;  or  which  have  their  operation  in  extinguishing 
a  rieht,  or  a  collateral  interest;  or  give  one  interest  in  lieu  of 
anomer  ;  or  release  the  unity  of  title ;  or  confer  an  equitable  in- 
terest, properly  called  a  trust ,  by  way  of  contract,  .as  distin- 
guished from  a  conveyance;  or,  as  to  some  manors,  an  interest  in 
lands  held  by  copy  of  court  roll;  or  wills. 

It  follows,  there  are  a  great  variety  of  instances  to  which  the 
rule  does  not  extend ;  instances  whidi  are  not  within  the  scope  of 
the  rule,  or  of  the  policy  of  the  law,  which  was  the  groundwork  of 
the  rule. 
These  instances  have  the  appearance  of  exceptions  to  the  rule. 
In  reality,  they  are  not  within  its  compass.     The  cases,  it 
[•42']    is  true,  are  ^exceptions  to  the  reason  of  the  rule ;  and, 
considered  in  this  light,  they  irise, 
1st,  Some  instances,  from  the  nature  of  the  objects  to  whom  the 
assurance  is  made,  and  the  peculiar  rights  in  which  they 
take ;  as  corporations  aggregate,  &c. : 
2dly,  Other  instances,  from  the  nature  of  the  as^rance  by 
which  the  property  is  conveyed;  as  by  fine,  or  reco- 
very: 
Sdly,  Other  instances,  from  the  particular  and  relative  situation 
in  which  the  parties  stand  to  each  other ;  as  joint-tenants, 
coparceners,  persons  having  a  mere  right  or  coUateral 
interest  in  the  land  ;  or  taking  an  interest  of  one  sort  in 
lieu  of  an  interest  of  another  sort : 
4thly,  Contracts  in  equity,  or  trusts  declared  of  an  estate  on  the 

conveyance  thereof :  and, 

5thly,  and  lastly,  From  that  indulgence  which,  in  construing 

wills,  is  allowed  to  the  intention  of  testators,  as  often  as 

the  intention  can  be  collected  from  the  language  in  which 

the  will  is  expressed. 

[*43]  *A  body  corporate,  aggregate  of  many  persons  capable, 

and  to  be  continued  by  succession  ;  as  a  mayor  and  com- 

/  (g)  16Eatt,  174. 
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monalty  ;(A)  will  take  an  estate  in  fee^  although  no  words  of  limi* 
tation  are  added  in  the  grant  to  them,  extending,  in  terms,  the  be- 
nefit of  the  grant  to  the  successors ;  while,  in  grants  to  corpora- 
tions sole,  the  word  successors  must  be  used  in  most  instances,  and 
with  very  few  exceptions  ;  as  equivalent  to  the  word  heirsf  in  a 
gift  to  a  natural  person. 

The  notion  of  the  perpetuity  of  a  corporation  asgregate  of  many 
persons,  by  continual  succession,(i)  induced  FinSi^  in  his  Descrip- 
tion of  the  Common  LaLWy{j)  and  also  Sheppardj  in  his  Touchstone 
of  Assurances,(Ar)  to  advance,  with  a  reference  to  $1  Edw*  IV. 
61,(/)  as  an  authority  in  point,  that  they  should  have  an  estate  in 
fee,  although  the  limitation  b  to  them  for  their  lives;  and  Finch 
adds,(iii)  that  color,  in  an  action  of  trespass,  shall  not  be  given  to 
such  a  corporation  by  a  lease  for  life ;  for  being  a  body  politic, 
which  never  dies,  th^  may  not  have  such  estate^ 

If  by  their  liveSj  the  lives  of  the  corporation  are  to  be  in- 
tended, then  the  point  turns  on  the  *conclusion,  that,  by   ['^44] 
the  lives  of  the  corporation,  the  continuance  of  the  corpo- 
ration is  marked,  and  then  there  is  not  any  limit  to  the.  estate. 

The  case  to  which  reference  is  made  by  Fmch,  has  not  been 
found ;  and  the  law  is  not  correctly  stated  without  the  qualifica- 
tion which  is  added. 

The  cases  to  be  suggested  as  in  point,  are  reconciled,  by  stating 
the  law  to  be,  that  when  lands  are  ^nted  to  a  body  corporate  ag- 
gregate of  many,  and  no  words  of  hmitation  are  added  to  restrain 
the  gift  to  some  determinate  time ;  in  that  case,  as  also  when  words 
of  perpetuity  or  succession  are  added,  the  corporation  will  take  an 
estate  in  fee. 

Since,  in  the  former  case,  the  grant  is  to  the  corporation,  and 
no  definite  time  is  marked  for  the  duration  of  the  estate,  the  estate 
will  subsist  as  long  as  the  corporation  shall  have  continuance ;  and 
this  period  is,  in  contemplation  of  law,  for  ever.(n) 

In  the  latter  case,  as  words  of  express  limitation  are  used,  no 
ground  for  doubt  could  exist. 

When  words  of  limitation  are  added,  and  they  are  restrictive  of 
the  implication  and  construction  of  law ;  or  rather  preclude  a  con- 
struction by  implication,  by  expressly  confining  the  duration  of 
the  estate  to  a  number  of  years  in  certain  ;  or  to  the  lives  of  all 
and  every,  or  any  or  either  of  the  persons  of  which  the  cor- 
poration is  composed  ;  or  of  any  other  persons ;  or  to  *any  [*45] 
other  limited  period  allowed  by  law,  in  reference  to  a  gift 
to  individuals,  then  the  limitation  will  have  that  e£fect  only  which 
would  be  allowed  to  it  in  grants  to  individuals ;  aud,  consequent- 


(h)  2Bl.C«m.10e;  lliiit.8b:  94b;  llHen.  IV.  84b^  U  Hen.  VII.  12;  Peik. 
f  240.  {{)  Kitch.  300 ;  1  Bl.  Com.  484 ;  2  Bl.  Com.  109. 

(j)  Page  12&  (k)  P%ge  101. 

XO  In  Perk.  §  240,  it  is  22  Edw.  IV.  38.  (m)  Page  128. 

(n)  1  Inst  9  b.* 


45 


ON  ESTATES   IN   FEE. 


ly,  will  restrain  the  grant  in  its  extent,  to  that  period  of  iime,  or 
event,  which  the  limitation  haa  marked. 

The  positions  in  Bacon's  Abridgment,  are  agreeable  to  these 

observations ;  for  it  is  there  laid  down,(o)  **  If  a  lease  be  made  to 

a  corporation  aggregate,  for  life  of  the  lessor,  this  ia  a  good  estate 

for  life;  because  the  life  of  the  lessor,  whieh  is  wearing,  and  will 

determine,  is  the  measure  of  its  continuance.'! 

This  book  also  notices  the  distinction  arising  from  a  leaae  to  a 
corporation  aggregate,  for  their  oum  lives  ;(j9)  drawing  the  oondu* 
aion,  that  it  is  no  estate  for  life,  but  a  fee-simple. 

By  their  own  lives,  he  means  the  /(/e,  or  political  existence,  of 
the  corporation.  This  conclusion  is  evident,  from  the  reaaoos 
which  are  aaaigued  ;  for  he  adds,  the  leaae  being  made  to  them  aa 
a  body  politic,  which  has  a  continual  succession,  and  never  diet,  a 
lease  made  to  them  during  their  lives,  is  equal  ta  a  grant  made  te 
them,  while  they  continue  a  body  politic,  which,  by  reason  of  the 

Srpelual  succession  of  its  members,  is  in  law  looked  upon  to  be 
r  ever ;  and  therefore  this  is  a  good  gift  in  fee,  without  the 
word  successors,  because  the  lessor  cannot  have  the  land 
[*40]   till  the  'corporation  is  dissolved ;  for,  till  their  dissolution, 
they  are  in  being,  and  have  a  continuance,($r)  which  is  to 
be  alive,  within  the  words  of  the  lease. 

In  Bellamy's  case^r)  it  was  also  taken  for  granted,  that  a  cor- 
poration may  have  an  estate,  pur  autre  vie  ;  that  is,  an  estate  tor 
the  life  of  any  individual. 

It  is  to  be  observed,  that  a  corporation  aggregate  of  many  peraonsy 
whether  they  be  all  capable,  or  capable  only  by  means  of  one  per- 
son, may  take  a  chattel  estate  in  succession-;  and  that,  with  the 
exception,  perhaps,  of  the  chamberlain  of  London,(«)  an  interest 
of  this  quality  may  not  be  taken  in  succession,  by  a  corporation 
merely  sole,  as  a  bishop,  chantry  priest,  or  by  a  paraon  quaientu 
bishop,  chantry  priest  or  parson.  (/) 

^  An  estate  in  fee  is  taken  by  a  corporation  aggregate  of  many 
persons,  by  construction  of  law,(ii)  on  a  mere  grant  to  the  corpo- 
ration, without  any  words  to  extend  the  grant,  in  lerms>  to  the 
successors,  merely  and  simply  because  the  grant  is  to  the  eorpo« 
rate  body ;  and  that  body  may  have  perpetual  continuance. 
As  no  words  of  limitation  are  added  to  restrain  the  grant  to  any 
determinate  point  of  time,  or  possible  event,  the  corporation 
[M7]  will  have  the  property,  which  is  the  subject  of  the  'grant, 
as  long  as  it  may,  and  this  is  for  ever ;  oecauae  that  grant 
may  have  that  effect,  connstently  with  the  words  by  which  it  is 
made,  and  because  it  does  not  appear  that  the  contrary  was  intend^ 
ed  ;(t;)  and  for  the  same  reason,  as  a  gift  to  a  man,  without  any 


(o)  2  Bac.  Abe  271 ;  Roll.  Abr.  848. 
?a)  21  Edw.  IT.  76.' 
(«)  4  R«p.  S5 ;  Com.  Di^.  London,  0. 
(v)  1  Bac.  Abr.  606 ;  Perk.  §  240. 


?: 


)  Perk.  §  240. 

r)  6Rep.88b;  3P.W.4a6. 
(0  llMt.eb.9a.46b;Hob.64. 
(p)  2  BL  torn.  10$>. 
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words  io  extend  the  ownership  to  his  heirs,  or  confine  it  to  any 
particular  time,  conveys  an  estate  for  life. 

The  legal  notion  of  the  continuance  of  the  body  corporate  by 
succession,  i^  equivalent  to  words  limiting  a  fee-siinple  in  terms ; 
for  an  estate  which,  from  its  extent,  considered  with  reference  to. 
its  continuance,  embraces  the  infinity  of  space,  from  the  nature 
and  relative  situation  of  the  proprietors  of  that  estate,  must  be  of 
the  same  extent,  as  an  estate  which  is  to  have  the  like  continu- 
ance, by  the  express  contract  and  stipulation  of  the  parties. 

Under  the  same  reasoning,  a  grant  by  a  corporation  to  an  indi« 
vidual  and  his  heirs,  6f  an  annuity  or  other  personal  duty,  will 
give  perpetual  continuance  to  such  annuity  or  personal  duty,  though 
the  corporation  do  not,  in  express  words,  impose  the  obligation  on 
their  successors. 

A  sole  corporation  also  may  take  an  estate  in  fee,  without  any 
words  of  limitation  or  succession,  in  those  instances  in  which  the 
grant  is  to  the  corporation,  by  its  corporate  or  collective  name  ; 
and  not  merely  by  that  term  or  appellation  which,  in  com- 
mon acceptation,  applies  to  *the  individual  in  whose  per-  [M8] 
son  the  character  of  the  corporate  capacity  is  fulfilled. 

Thus  a  gift  tcchsise  de  Ay  (th^  church  of  A)  will  pass  a  fee, 
though  the  deed  of  gift  do  not  contain  any  words  of  succes8ion.(;r) 

The  case  is  stated  in  these  terms  :  ^<  If  land  be  given  by  these 
words,  dedit  et  concessit  eeclesise  of  a  place  in  certain,  the  parson 
and  his  successors  shall  be  inheritable  by  that  name.'' 

So  will  a  gift  to  a  bishop,  in  libera  eleemosinayQ/)  or  to  the 
king.{z) 

But  a  gift  to  the  parson  of  ^^  by  that  name,  or  by  his  name  of  B, 
parson  of  t^,  without  any  words  of  limitation,  is  merely  an  estate 
for  life,  (a) 

It  has  been  already  noticed,  that  a  grant  to  a  parson  guatenus 
parson  and  his  heirs,  will  not  convey  the  fee,  for  want  of  the  word 
successors;  nor  will  a  gift  by  deed,  to  an  individual  and  his  suc- 
cessors, pass  the  fee,  for  want  of  the' word  heirs.(6) 

In  the  idea  of  a  church,  as  a  corporate  body,  the  perpetuity  and 
succession  of  the  corporation,  distinguished  in  law  by  that  deno- 
mination, is  included ;  on  the  other  hand,  the  term  parson  does 
not  import  any  idea  which  may  not  be  applied  to  the  person  of 
the  parson  in  his  individual  capacity,  without  any  refer- 
ence to  his  ^successor  or  his  corporate  function ;  unless  the  [M9] 
manner  in  which  he  is  to  take,  as  in  frankalmoigny  be  ex- 
pressed, and  the  purposes  of  the  grant  demonstrate  that  he  is  to 
have  the  estate  in  his  politic  capacity. 

(jr)  11  H.  IV.  84b ;  Shep.  Touch.  101 ;  1  Atk.  437.     According  Co  Bridgman  106, 
this  was  Uie  ca«e  of  a  devise,  he  cites  21  Rich.  II.  Dev.  17.  ^ 

(5)  1  Inst.  9  b.  (s)  Ibid, 
(a)  1  Inst.  8  b ;  Bro«  Abr.  Mortmain,  pi.  3. 

(6)  Cro.  £Uz.  633;  1  Inst.  8  b. 
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Th«  ease,  already  stated,  of  a  gift  eeeksise^  was  recognised  hf 
Lord  Hardwicke^{d)  and  treated  as  of  authority ;  for  on  a  devise 
in  these  words,  '^  I  give  onto  the  LcUin  school,  if  any  man  is  pos- 
sessed of  it,  that  teacheth  boys,  and  is  richly  grounded  in  the  Lih 
tin  tongue,  the  sum  of  five  pounds,  to  be  paid  him  yearly,  lor 
teaching  and  instructing  three  boys ;''  Lord  Hardunch^y  who  on 
eonstruction  of  several  parts  of  the  will,  held,  that  this  five  pounds 
was  a  rent-chai^e,  said,  ^<  I  am  of  opinion  that  it  was  intended 
\y  the  testator  as  a  perpetuity ;  for  he  did  not  give  it  to  a  particular 
schoolmaster,  but  to  the  school  itself;  which  is  like  the  old  case  of 
a  gift  to  the  parish  church  of  Saint  Andrew^  Holbomj  which  was 
construed  to  be  a  gift  to  the  parson  and  parishioners  of  Saini  t/fn^ 
drew,  and  their  *^  successors  for  ever ;"  and  he  also  held,  that  the 
elause  for  the  instruction  of  three  boys,  must  be  understood  to 
mean  three  boy«  in  succession. 

A  grant  to  an  ecclesiastical  person  to  hold  in  frahhalmoigny 
without  any  words  of  perpetuity,  passes  the  fee  ;(e)  be- 
[*50]  cause  the  manner  in  which  the  parson  is  to  take,  and  the  *piir- 
poses  of  the  grant  clearly  show  that  he  is  to  take  the  estate  ia 
his  politic  capacity  ;  and  taking  in  this  right,  and  as  a  corporation 
to  be  continued  by  succession,  he  will  have  an  estate  transmis- 
sible to  his  successors,  and  consequently  the  fee. 

A  gift  to  the  Kingyif)  though  a  sole  corporation,  passes  the 
fee,  without  any  words  to  limit  the  estate  to  his  successors ;  on 
the  common  received  notion,  that  the  King  may  not  take,  ia  any 
other  right,  than  of  his  crown. 

This  case  has  its  particular  circumstances  ;  for  the  gift  must  be 
understood  to  be  to  the  King,  in  his  politic  capacity ;  and  then,  as 
the  King  never  dies,  and  there  is  a  perpetual  continuance  of  that 
office,  there  is  ground  to  contend  that  the  gift  to  the  King  is  vir- 
tually, and  in  substance,  a  gift  to  him  and  his  successors. 

And  there  is  a  peculiarity  belonging  to  grants  in  fee  to  eorpo*- 
rations. 

Although  the  grants  pass  the  fee  and  confer  the  right  of  aliening 
tiio  &e  simple,  yet  should  the  corporation  be  dissolved,  while  the 
oorporation  retains  the  fee,  the  reverter  would  be  to  the  grantor 
dr  his  heirs,  and<4iot  to  the  lord  by  way  of  e8cheat(^) 

But  the  corporation  may  alien  the  fee-simple,  and  defeat  this 

possibility  of  the  reverter  of  the  grantor.    The  possibility 

(*51]  of  reverter  is  in  the  ^nature  of  an  escheat ;  and  it  is  to  the 

grantor  and  his  heirs,  and  not  to  the  lord,  since  th«  lord  can 

sever  take  by  escheat,  except  on  a  failure  of  heirs. 

And  on  a  conveyance  by  fine,  come  ceoy  or  de  droit ,  or  by^a  com- 
mon recovery,(A)  in  the  case  of  a  fine,  the  conusee,  or  person 

(d)  Cheuman  v.  Partridge^  1  Atk.  486. 
(0  1  Inst.  94  b. 

(/)  1 1nit.  9  b.  i  Shep.  Touch.  97;  1  Bl.  Com.  249 )  2  m.  Com.  lUO ;  6  Bep.  17. 
.      Q;)  1  Inst.  13  b ;  1  Abstr.  272. 

W  1  Inst.  9  b ;  a  BL  Com.  108 ;  Shep.  Toach.  19;  Frederick  ?.  Wakefield,  Tr.  86 
£ius.  C  B. 


ON  ESTATES    IN   FEC  51 

to  whom  tht  fine  is  levied  }  and  in  the  case  of  a  reoovery,  the 
demtodant  or  reeoyerery  u  e.  the  person  to  whom  the  racoverj  is 
suSefedy  will  have  an  estate  in  fee,  without  any  words  of  limiU- 
Uon. 

When  the  intention  is  to  pass  a  partieular  estate,  words  of  ez« 
press  end  reetrietive.  limitation  may  be  added  in  fines,  and  will  be 
effectual  for  the  purpose. 

A  fine,  come  eeOf(i\  as  a  common  assurance,  supposes  a  prece« 
dent  agreement  to  make  a  feofiment ;  being  an  assurance,  which, 
if  carried  iato  execution,  without  restrictive  words  of  limitation, 
would  convey  the  fee ;  or  as  is  more  probable,  it  is  evidence  of  a 
I  feoffment  already  made ;  which,  in  supposition  of  taw,  actually 

conveyed  an  estate  of  this  quantity* 

It  ia,  on  this  account,  sufficient,  for  the  purpose  of  the 
I  cemisee,  to  lay  the  foundation  of  *his  title  to  the  fee,  that  [*52] 

this  agreement  or  conveyance  is  recognised,  and  the  evi* 
d«ice  of  it  entered  on  reeord. 

Unless  Ibis  be  the  supposition  on  which  the  law  proceeds,  and  un- 
less the  conjectures  oflered  on  this  head  be  well  founded,  to  whit 
porpose  is  the  releaile  to  the  conusee  and  his  heirs  in  the  condu* 
sion  of  Jhe  concord  ?  Fol-  a  release  to  the  heirs  in  extinguishfldeot 
of  a  rif^t,  or  confirmation  of  a  title  (and  this  is  the  operation  to 
which  this  clause  is  directed)  cannot  have  any  efiect,  unless  the 
positions,  already  advanced,  be  allowed  to  be  of  weight. 

A  fine,  star  conusance  de  dr(nij{j)  may  also  pass  the  fee,  with- 
out iny  words  of  limitation,  when  no  words  of  restriction  are  in«r 
sorted  ;  and  whdi  the  person  levying  the  fine  has  a  right,  in  point 
of  estate,  to  conrey  an  interest  of  that  extent. 

Aad,  in  application  both  to  fines,  de  droit  cimic  ceOf  and  de  droit 
/mhun,  it  must  be  understood,  that  restrictive  words  of  lin^itatron 
will  have  the  efiect  of  the  intention  with  which  they  are  insert- 
ed. (^) 

For  it  would  be  absurd,  that  either  of  these  fines  should  pass  a 
greater  estate  than  the  parties  had  expressly  limited  ;  and  on  the 
subject  of  the  fine,  sitr  conusance  de  droit  come  ceo^  it  has  also 
been  said,  that  it  may  be  supposed  that  the  donation  or  feofi** 
ment,  of  which  an  **ackdowledgment  is  made  in.  the  fine^  {*53j: 
was  for  life,^  or  in  tail,  as  in  fee. 

Abo,  a  common  recovery  has  in  all  its  forms,  and  in  erory  pnn 
ce85  towards  its  completion,  the  semblance  of  an  action  finmded 
on  title  in  the  person  by  whom  it  is  agreed  that  the  lands  should 
b^  recovered. 

The  recovery  is  suffered  by.  default  in  those,  by  whom  the  title 
might  be  maintained,  on  the  ground  of  their  right.  The  person, 
WM  recovers,  is,  by  fiction  of  law,  supposed  to  be  restored  (o  a 


(t)  2 Bl.  Com. 848 }  Shep.  Toach.  1.4;  19 Hen.  VI.  I7b;   1lDft.ab,60;  tot 
M0  1  Sidk.  889. 

Shep.  Touch.  4 ;  Co.  Read.  7. 
Huntw.  B9vame,  1  Balk.  840. 
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seisiD  or  estate,  which  had  been  wrongfully  wrested  out  of  his 
tenancy,  and  injuriously  withheld  from  him.  The  nature  of  the 
writ  in  which  he  states  his  right  to  recover,  supposes  him  to  have 
been  disseised,  and  to  have  had  an  estate  in  fee  before  that  wrong 
was  committed.  Therefore,  the  demandant  will,  on  his  recovery, 
and  by  the  continuance  of  the  fiction  under  which  he  is  allowed  to 
have  judgment  in  his  favor,  be  considered  to  have  the  land,  ac- 
cording to  his  ancient  title,  and  to  the  extent  of  his  former  estate. 
In  Judgment  of  law,  this  estate  is  a  fee-simple.  (/) 

Recoveries  suffered  by  tenant  in  tail  are  used  to  enlarge  the 
estate-tail  in  a  fee-simple.  The  descendible  qualities  of  that  lee 
are  deserving  of  notice.  As  far  as  the  law  applies  to  the  effect 
of  the  recovery,  the  recoveror  acquii^es  a  complete  fee-simple, 
descendible  to  all  his  heirs,  without  any  restriction  or  ezclu- 
[*54]  sion,  *provided  the  donor  of  the  estate-tail  had  a  fee-sim* 
ple.(m) 

But  the  recoveries  are  generally  suffered  to  uses,  and.  the  uses 
are  declared  In  favor  of  the  owner  of  the  estate -tail,  as  en- 
lareed  into  a  fee-simple.  In  equity,  before  the  statute  of  27  Hen. 
yill.  c.  10,  this  use  would,  in  point  of  title,  have  been  governed 
by  the  old  dominion  ;  and  the  heirs  to  the  land,  when  the  same 
was  held  for  the  legal  estate,  were  in  equity  preferred  in  the  right 
of  succession  to  the  use. 

This  was  a  consequence  of  the  equitable  administration  of  jus- 
tice in  the  Court  of  Chancery,  when  uses  were  fiduciary,  and  sub- 
ject to  the  peculiar  jurisdiction  of  that  Court  The  courts  of  law, 
in  deciding  on  similar  declarations  of  use,  when  the  use  is  exe- 
cuted into  estate  by  the  Statute  of  Uses,  adopted  (in  truth  the  * 
Statute  of  Uses  prescribed  to  them)  the  principle  of  these  deci- 
sions of  equity.  The  cases  in  the  margin  (n)  are  authorities  for 
this  point. 

Also,  a  yearly  sum  allotted  on  a  partition  of  land  between  co- 
parceners in   fee,(o)  to  either  of  them  for  equality  of  partition, 
will  be  a  charge  on  the  land,  and  held  in  fee,  although  no 
[*55]   *words  of  limitation  be  added  to  the  terms  of  the  grant. 

The  estate  in  the  rent  comes  in  lieu  of  an  estate  in  a  por- 
tion of  the  land.  This  portion  of  land  was  held  in  fee.  The 
estate  in  the  rent  will  be  of  the  same  quantity,  in  point  of  in- 
terest, as  the  estate  in  the  land,  for  which,  to  a  certain  degree,  it 
is  a  recompense  or  compensation.  Ipam  etenim  legis  cupiunt  ut 
Jure  rtgantur^  is  a  rule  applicable  to  cases  of  this  sort 

It  remains   a  question  open  for  determination,Q9)  whether  a 

(0  1  Inst.  9  b ;  2  Bl.  Com.  108.  867. 

(m)  1  ConTcy.  1,  2,  8. 

(n)  1  Inst.  18  ft,  23  a*,  Ftnwkk  t.  MtUford,  1  Leon.  182;  11  Mod.  181 ;  Aoe 
ex  dem.  Crowt  ▼.  Baldwen,  6  Term  Rep.  104 ;  Martin  y,  Stradum.  1  WUb.  2.  06  ; 
JibM  ▼,  Burton,  2  Salk.  690. 

(o)  1  Ingt.  10a;  29  Ast.  28;  16  Hen.  VII.  14;  Plow.  134  b;  10  Vin.  Abr.  2a, 
4 ;  ljk(ffe  t.  Haywa&d,  Roll.  Rep.  870. 

(jp)  1  L«oB.  127»  per  Pertam,  J. 
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grant  of  rent,  on  a  partition  between  joint-tenants,  or  tenants  in 
common  in  fee,  in  order  to  the  equality  of  a  partition  between 
tbem,  should  receive  the  like  determination.  . 

A  case 'with  these  circumstances  seems  entitled  to  an  equal  libe- 
rality of  construction,  now  that  joint-tenants  and  tenants  in  com- 
mon, as  well  as  coparceners,  are  compellable  to  make  partition. 

Also,  on  a  partition  botween  joint-tenants  in  fee,  tenants  in  com- 
mon in  fee,  by  torit ;  or  between  coparceners,  either  by  ufrit  or 
agreement f  not  being  an  actual  conveyance ;  each  tenant  will  have 
a  several  estate  in  fee,  in  the  tenements  allotted  to  him  for  his 
share. 

Before  partition,  each  of  them  has,  in  the  land,  a  common  right  to 
the  possession.  The  partition  destroys  the  common  right  to 
the  ^possession,  and  in  lieu  of  that  right,  assigns  to  each  a  dis-  [*56] 
tinct  interest  in  a  separate  part  of  the  land  ;  and,  on  parti- 
tion, each  will  have,  in  his  separate  part,  the  like  estate  as  he  had 
in  the  land  ;  that  is,  an  estate  in  fee.  The  distinct  right,  which 
each  takes  in  his  separate  part,  comes  in  lieu  of  the  common  right, 
which  he  had  in  the  whole.  For  this  reason,  his  estate  in  the 
separate  and  distinct  part,  will  be  of  the  same  quantity  and  extent, 
as  the  estate  which  he  had  in  all,  or  any  part,  of  the  land. 

Rents  granted  on  exchange,  and  on  partitions  by  deed,  between 
Joint-tenants  or  tenants  in  common,  are,  in  some  particulars,  within 
the  reason  of  this  rule.  However,  they  do  not  receive  the  same 
construction. 

So  a  release  by  one  coparcener  to  another  coparcener,(9)  whe- 
ther they  have  equal  or  unequal  shares  ;  or  to  one  of  several  cO' 
parceners;  or  by  one  joint-tenant  in  fee  to  his  companion^  or  to 
one  of  several  companions  ;{r)  or  to  a  husband  or  wife,  when  they 
are  tenants  by  entireties,  as  between  themselves,  and  joint-tenants 
with  the  reIeasor,(»)  of  the  entire  estate  in  the  tenancy,  ofcUlhia 
rights  without  any  words  of  limitation ;  will  pass  as  ample  an  estate 
as  the  person  who  makes,  and  the  person  who  accepts,  the  release,  * 
have,  as  to  joint-tenants  in  joint-tenancy,  and  as  to  coparceners 
in  coparcenary. 

*Releases  by  these  persons,  without  any  qualifications,   [*57] 
have,  properly  speaking,  and  according  to  the  construction 
of  law,  the  effect  of  transmiting  to  the  other  joint-tenants  or  co- 
parceners that  common  right  to  the  possession,  or  that  unity  of 
seisin,  which  is  in  the  person  who  makes  the  release. 

This  is  a  construction  from  the  mode  of  assurance  which  the 
parties  have  adopted,  and  the  unlimited  extent  of  that  assurance ; 
and  the  construction  is  applied  as  between  joint-tenants  and  te- 
nants in  coparcenary,  although  one  of  three  or  more  joint-tenants  or 
coparceners  release  to  one  other  and  not  to  all  the  others  of  them; 
so  that  the  releasor  claims  in  the  j^er  ;  or,  in  other  words  through 

(9)  Lift  §  884;    1  Intt.  9  b,  193 ;   Dyer,  263  a;   19  H.  VI.  19  a,  22  a;   1  Inst. 
278  b. 

(r)  1  Inst.  273  b.  (<)  Ibid. 
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the  medium  of  the  asBUcance  of  his  eompanioDi  as  a  conveyance  cor 
transfer  of  aeisin  or  title,  and  not  a  release  of  a  right  to  the  fNMsee* 
sion  or  unity  of  title. 

There  are  other  aMorances,  (as  lease^  &c.)  by  which  one  joiftt- 
tenant  or  coparcener  might  give  an  exchniTe  right  to  his  compa« 
nion  ybr  a  particular  timt^  without  parting  with  his  whole  estate  or 
participation  in  the  seisin.  (1) 

A  release  by  one  joint-tenant  or  coparcener^  to  his  companimiy 
may,  with  proper  words  of  limitation,  be  used  as  an  assurance,  to 
giTe  a  right  of  exclusive  enjoyment  for  a  particular  period.  When 
the  assurance  by  release  is  adopted,  and  no  limited  time  is 
[*58]  expressed  to  *8how  an  intention  to  cireumscribe  the  con- 
tinuance of  the  estate,  then,  from  the  mode  of  nsuraeee^ 
4nd  the  generality  of  the  expression,  the*  law  infers  an  intentioii  in 
the  releasor,  not  to  retain  any  part  of  his  estate  or  owntfrahip ; 
and  avails  itself  of  the  generality  of  the  release,  to  give  to  the  per* 
son  to  whom  the  release  is  made,  an  exclusive  title  to  the  seistn, 
See.  as  acainst  the  rele«sor. 

This  doctrine  has  not  any  application  to  tenants  in  common,  nor 
to  a  dud  of  confirmation  made  by  one  joint-tenant  or  oopareeoEer 
to  the  other  of  them.(ii} 

Also,  assurances  operating  bjf  release  of  rigki  to  hnd,  in  ex- 
iii^ishment  of  the  right,  (v)  and  not  in  the  creation  or  MliMnfer 
of  an  estate,  or  to  enlarge  one  ;  whether  such  release  be  made  to* 
the  person  who  has  the  fee,  or  who  has  only  a  particular  estate  of 
freehold  :(:r)  also,  releases  of  interests  issuing  out  of  and  being  col- 
lateral to  lands,  as  rents,  commons,  &c.  when  these  releases  arer 
made  to  the  person  who  is  the  owner  of  tUe  fee  of  the  lead,  or 
even  an  estate  of  freehold  in  the  land ;  and  also  confirmationfls  when 
they  are  made  of  the  estate  of  persons  already  owners  of  an  estate 
in  fee ;  have  the  effect,  in  the  first  and  third  instancesi  to  pass  the 
right  to  the  fee  ;  and  in  the  second  instafoce,  to  extiAgomb 
[*5^]  the  right  to  an  interest  brfd  for  an  *eslate  in  fee,  thooeh' 
the  assurance  do  not  contain  any  words  of  limitation  to  die 
heirs ;  and  when  it  happens  that  such  release  of  right  or  title  ii^ 
made  to  the  tenant  of  a  ^rticuiar  estate  of  freehold,  the  benefit  of 
that  release  may  be  claimed  by  the  persons  in  reversion  or  remain- 
der ;  also  when  such  release  is  made  to  the  pwson  in  reversion^or 
remainder,  the  tenant  of  a  particolar  estate  will  have  the  advantage 
of  the  release.(jr) 

In  the  second  instance,  words  of  express  limitation  {z}  to  pass  the 
rest  for  a  limited  time,  would  restrain  the  op^^tion  of  the  assnreoee 
to  that  particular  period.  But  every  estate  of  freehold  is  entire, 
and  is  confirmed,  notwithstanding  a  declared  intention  to  conflrm, 
for  a  less  period  ;  as  for  life,  or  in  tail,(if)  xAiffn  there  is  a  Imf/st 
estate  in  the  confirmee. 

(0  1  iMt  19e.a.  (tt)  Litt.  %  S28;  1  IniCSSSb. 

(9)  1  lost.  9  b,  280  a,  297 ;  Litt  §  619,  6ftl.        {x)  Litt.  i  621. 
(y)  1  Init.  463  b.  («)  See  the  reaions  in  1  Inst.  296  b|  297  a. 

(a)  Lilt.  %  619,  620 ;  1  Init.  314 ;  Shep.  Touch.  S6,  36. 
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Ift  these  iBstanoes,  the  ananooes  hare  tfie  effeet  of  eonTeyinii 
•r  releesiog  the  fee  ia  the  collateral  ioterest ;  or  of  givinr  an  in- 
defeasible right  to  the  fee,  as  against  the  person  who  makes  tha 
confirmation^  and  his  heirs.  Other  assarances,  adapted  to  the 
purpose  of  conveying  a  particular  estate,  to  the  collatml  interest^ 
mi(^t  have  been  used,  unless  the  parties  intended  that  their  as* 
surance  should  have  that  eflfect,  which  the  law,  under  vuch  circum- 
stnnces,  ascribes  to  a  general  release. 

*This  appears  to  be  the  ground  on  which  the  law  infers  [*60] 
ID  intention  to  pass  the  fee. 

Although  words  of  qualification  be  added  in  release  of  the  mere 
tight,{b)  or  confirmations  of  titles  to  an  estate  of  freehold,(c)  with 
an  intention  to  confine  the  operation  of  that  instrument  to  a  par- 
ticular time  ;  as  a  day,  a  month,  or  any  other  given  space ;  yet 
the  conclusion  of  law  is  in  direct  opposition  to  that  very  equitable 
role  of  construction,  which  requires  an  observance  of  the  intention 
of  the  parties,  and  renders  words  of  limitation  nugator^. 

The  law  deems  the  release  of  a  mere  right  for  an  instant,  equal 
to  a  release  of  that  right  to  a  man  and  his  heirs  for  ever.  In  point 
of  law,  the  right  is  an  entire  collective  thing.  The  release  of  a 
right  implies  a  release  of  all  remedies  to  pursue  the  right.  Of 
consequence,  the  estate  of  the  possessor  becomes  indefeasible^ . 
The  law  would  ascribe  the  same  effect,  although  the  release  (as  a 
release)  were  of  the  land.  In  those  instances  in  which  the  right 
is  not  to  be  totally  extinguished,  but  the  interest  of  the  tenant  of 
a  particular  estate,(({)  is  to  be  rendered  indefeasible,  a  confirmation 
is  the  proper  mode  of  assurance.  But  a  confirmation  of  an  estate 
in  remainder^  or  a  reverdon,  would  confirm  the  prior  particular 
estates  ;(e)  still,  however,  there  may  be  a  confirmation  of  part  of 
the  time  of  a  term  of  years.  (/) 

*It  must  be  observed,  that  the  person  who  hath  an  estate  [*61] 
to  him  and  his  heirs,  is  personally,  and  in  his  own  right,  the 
proprietor  of  the  land,  and  the  owner  of  the  whole  estate. 

Though  the  estate  may  devolve  on  his  heirs,  after  his  death,  yet 
during  his  lifetime,  he  is  owner  of  the  entire  fee,  and  not  of  an 
interest  for  his  life  only. 

The  land,  and  the  estate  in  the  land,  are  wholly  in  his  power« 
They  are  the  property  of  himself  alone. 

From  the  connexion  between  the  owners  of  the  land,  and  the 
burthens  imposed  on  the  land,  and  also  from  the  relative  situation 
of  those  who  have  the  estates,  and  those  who  have  a  right  to  the 
land,  a  confirmation  to  the  owners  of  the  estates  has  the  effect  of 
rendering  the  estate  indefeasible ;  and  a  release  of  an  incorporeal 
hereditament  has  the  effect  to  exonerate  the  estate  from  the  charge. 

This  result  may  be  described  to  be  the  operation  of  an  instrO* 
ment  from  privity  of  person  connected  in  privity  of  estate  or  ri^t; 
a  learning  of  some  nicety,  intimately  blended  with  deductions 

(b)  Lilt.  $  467.  (0  lb.  619, 620.  (el)  1  liwt.  397  a. 

(e>  1  lo»t.  297  a;  Lilt.  $  626.  (/)  1  Inst.  297  a. 
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from  feadal  policy.  Releases  of  the  mere  right  to  the  freeholder, 
or  to  the  tenant  of  the  fee,  are  to  be  referred,  in  some  degree,  to 
the  same  relation,  or  more  properly  speaking,  to  a  privity  in  poitU 
0/ right. 

In  this  last  case,  in  particular,  the  release  is  a  release  of  a 
[*62]  right  to  bring  an  action  to  disturb  *the  present  owners, 
rather  than  a  release  of  the  estate. 
On  this  ground,  the  freeholder,  and  the  reversioner,  and  remain- 
der-man, may  mutually  avail  themselves  of  a  release  to  each 
other.(f )  When  the  release  is  made,  no  estate  exists  in  the  re- 
leasor. His  release  is  of  his  remedy  ;  and  a  right  once  released, 
is  released  for  ever,(A)  while  a  confirmation  may  be  of  a  particular 
estate,  (t) 

A  right  is  an  entire  thing ;  and,  considered  as  a  right  of  action, 
is,  with  a  view  to  continuity  of  time,  indivisible.  Hence  the  de- 
termination, that  a  release  of  a  mere  right  for  a  day  or  an  hour,  is 
a  release  fib:  ever. 

Let  it  be  however  remembered,  (Ar)  that  a  release  to  a  tenant  for 
life^  of  all  the  right  of  the  releasor,  u^Aen  the  releasor  has  an  estate 
in  the  land,  and  the  release  is  without  any  words  of  limitation  to 
the  heirs,  will  not  give  to  the  releasee  a  more  ample  estate  than  for 
his  life,  though  the  releasor  has  an  estate  in  fee-simple. 

The  cases  of  releases  by  one  joint-tenant  or  coparcener  to  another, 
and  of  releases  of  collateral  interests,  are  generally  stated,  as  if  the 
words  of  the  deed  were,  all  my  rights  or  the  like  collective  ex- 
pression ;  but  it  is  understood,  that  these  words  are  not  by 
[*63]  any  meani  necessary,  they  are  expressed  in  our  books,  *^and 
inserted  in  the  assurances  in  which  they  are  used,  as  a  prac- 
tical caution,  to  show  that  the  release  is  not  for  a  particular  time, 
and  by  way  of  confirmation,  lease,  &c.  &c. 

A  release  by  one  joint-tenant  or  coparcener  to  another  for  life, 
would  operate  as  a  lease  for  life. 

So  would  a  release  of  a  rent-charge,  &c.  for  life.  But  a  release 
of  right  cannot  be  for  a  day,  or  for  life,  &c. 

Another  instance  of  an  exception  to  the  general  rule,  noticed  by 
Lord  Cokey  is  the  creation  of  a  peerage  by  writ.  It  has  been  al- 
lowed in  a  variety  of  instances.  At  the  same  time  it  must  be  ob- 
served, that  Mr.  Prynne^  a  learned  antiquary  and  great  lawyer, 
has  controverted  and  denied  t];e  conclusion. 

The  point  most  material  to  the  subject  of  this  Essay,  is,  that  a 
fee,  in  tlie  most  extensive  signification  of  the  word,  cannot  be  cre- 
ated in«a  title  of  dignity,  either  by  writ  or  patent,  with  or  without 
words  naming  the  heirs.  Every  dignity  created  in  favor  of  a 
man  and  his  heirs,  is,  in  consideration  of  law,  a  dignity  in  him  and 
the  heirs  of  his  body  only  ;  consequently,  the  person  in  whom  the 
dignity  is  created,  has  in  the  same  a  fee,  in  the  nature  of  an  estate- 

(/?)  1  Inst.  463  b.  {h)  Litt.  §  467. 

(1)  LUt.  $521.  Kk)  Ibid.  646. 
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tail ;  in  other  words,  to  him  and  the  heirs  of  his  body,  and  not  to 
his  heirs  generally ;  consequently,  the  persons  who  are  in  the  col- 
lateral line  to  those  in  whose  person  the  dignity  of  blood 
and  nobility  commences,  are  not  inheritable  *to  the  dignity.    [*64] 
In  this  respect,  there  is  a  diflference  as  to  dignities  by  tenure 
annexed  to  the  ownership  of  land. 

There  are  only  a  few  instances  of  this  dignity  by  tenure. 

The  barony  o{  Arundel  is  of  this  description. 

Under  baronial  dignities,  the  right  of  nobility  followed  the  right 
of  ownership  to  the  land  :  even  the  assignee  became  a  peer. 

These  baronies  were  strictly  feudal. 

Trusts  have  a  peculiarity. 

The  general  rule  is,  that  limitations  of  trust  are  to  he  construed 
in  like  manner,  and  by  the  like  rules,  as  limitations  of  a  legal  es- 
tate ;(/)  and  therefore,  in  deeds,  the  fee  cannot  pass  by  grant  or 
transfer,  inter  vivos,  without  appropriate  words  of  inheritance. 

But  in  contracts  to  convey,  and  in  trusts  declared  in  a  convey- 
ance, the  fee  may  pass,  notwithstanding  the  omission  of  a  limita- 
tion to  the  heirs. 

Therefore,  articles  to  convey  16  •S  Bin  fee ;  or  a  conveyance  to 
A  B  and  his  heirs,  in  trust,  to  convey  to  C  Z),  in  fee-simple,  would 
confer  a  right  in  equity,  to  call  for  a  conveyance  of  the  inheritance. 
So  a  conveyance  to  •^  and  his  heirs  in  trust,  toiidem  verbis,  for  B 
in  fee,  would  pass  a  fee. 

So  there  may  be  a  right  in  equity  to  call  for  a  convey- 
ance of  the  fee,  because  there  is  ^evidence  of  an  intention   1*65] 
to  convey  the  fee,  although  that  intention  be  not  expressed 
by  a  limitation  to  the  heirs. 

The  result  of  a  general  rule  is,  that  a  bargain  and  sale  by  an 
equitable  owner  to  •/?  simply,  would  pass  no  more  than  an  estate 
for  life ;  while,  if  it  should  appear  from  a  recital,  that  there  was 
an  intention  to  sell  the  fee,  the  Court  would  consider  the  fee  to 
pass. 

So  if  the  bargain  and  sale  were  to  •/?  for  ever;  or  in  any  other 
terms  which  expressed  the  intention  of  selling  the  fee,  a  Court  of 
Equity  would,  in  cases  which  justified  the  interposition  of  equity^ 
supply  the  defect ;  being  the  absence  of  formal  words  of  limitation 
to  the  heirs. 

All  the  books  are  agreed,  that  equity  would  supply  an  omission 
of  words  of  inheritance  ;(i)  and  equity  will  act  on  the  omission,  in 
an  equitable  bargain  and  sale,  in  like  manner  as  it  would  supply  a 
defect  in  a  conveyance  of  the  legal  estate,  on  evidence,  that  the  con- 
tract was  for  the  fee,  while  the  words  of  inheritance  are  omitted. 

The  general  rule  is  borrowed  from  the  doctrine  of  the  courts  of 
law,  subsequent  to  the  Statute  of  Uses,  as  distinguished  from  their 
doctrine  prior  to  the  statute. 

(0  3  Veg.  jun.  127.  (0  Com.  Dig.  Chancery,  2  T.  1. 
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Prior  to  the  Statute  of  Uses,  the  fee  would  have  passed  by  afaer-^ 
gain  and  sale^  without  a  liaaitatioo  to  the  heirs,  (ib) 
1*66']       *  After  the  statute,  and  by  a  departure  from  the  principle 
of  that  statute,  the  courts  of  law  decided,  that  the  fee  would 
not  pass  without  proper  words  of  limitation. 

Courts  of  equity  followed  the  rule  introduced  by  courts  of  law  ; 
still,  however,  retaining  their  jurisdiction  of  supplying  defects  or 
omissions  in  conveyances,  when  it  could  find  grounds,  from  the 
language  in  the  contract  of  the  parties,  to  supply  the  defect  or  omis- 
sion. 

It  has  been  said,  that  as  the  statute  now  executes  the  use,  and  the 
bargainee  has  a  legal  estate,  the  same  construction  must  be  made, 
as  to  this  legal  estate,  under  the  statute,  as  was  made  on  gifts  of 
estates  at  the  common-law. 

For  this  conclusion,  no  weU-founded  reason  can  be  ui^d.  The 
construction  of  law  on  the  bargain  and  sale  ought  to  be  precisely 
the  same,  after  the  statute,  as  the  oonstructioo  of  the  Court  of 
Chancery  would  have  been  when  uses  were  fiduciary,  and  were 
under  the  immediate  and  peculiar  jurisdiction  of  that  Court  That 
construction  seems  to  have  been  expressly  directed  by  the  very 
letter  of  the  Statute  of  Uses.  In  other  respects,  the  Courts  have 
attended  to  the  words  of  the  Act.  They  have  allowed,  that  under 
the  equity  which  that  statute  introduced  into  the  law  on  es- 
[*67]  tates,  arising  from  limitations  of  uses,(/)  a  tenancy  *in  com- 
mon, may  be  created  by  words  which,  in  the  case  of  a  limi- 
tation of  the  legal  estate,  by  a  conveyance  at  common-law,  would 
not  have  the  same  effect. 

That  this  construction  of  the  courts  of  law,  which  requires  words 
of  express  limitation  in  bargains  and  sales,  is  agreeable  to  the  sta- 
tute of  Uses,  is  one  question :  Whether  any  convenience  results 
from  its  adoption,  now  that  the  rule  is  established,  is  another  ques- 
tion. 

Every  person  who  has  had  an  opportunity  of  observing  the  salu- 
tary effects  flowing  from  a  rule,  which  prescribes,  that  certain 
tedinical  words  only  should  have  a  particular  signification  and  im- 
{Kxrt,  will  congratulate  the  profession,  and  those  in  whose  interest 
and  peace  he  takes  any  concern,  that  the  rule  is  adopted. 

And  it  is  not  always  requisite,  that  the  word  heirs  should  be 
used  to  pass  the  fee  of  copyhold  lands,  (m) 

The  general  rule  seems  to  render  it  necessary  that  this  word 
should  be  inserted,(n)  unless  some  other  term,  sanctioned  by  usage, 
and  grown  into  custom,  has  been  substituted  in  its  place. 

By  custom,  a  grant  of  a  copyhold  to  a  man  and  his  (Mi  tt  suis^) 

(k)  4  Edw.  VI.  Estates,  78,  cited  8  Rep.  21  ;  10  Vin.  234;  1  Rep.  87. 100  b ;  8 
Rep.  94  a ;  1  Intc.  10 ;  Dyer,  169 ;  Shep.  Touch.  226. 

(0  Cox's  P.  W.  14;  Rigden  v.  Fo/iter,  2  Ves.  sen.  262;  3  Atk.  731 ;  GoodtiiU  r. 
Stokety  1  Wils.  341 ;  Stone  v.  HearUey,  1  Ves.  sen.  166. 

(m)  4  Rep.  89  b  ;  Coinvns'  Dig.  Copyholds,  f.  8 ;  Kitch.  102  d. 

(ji)  Walk.  Cop>h.  108;  Rbll.^br.  839. 1.50. 
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or  to  kimand  his  assigns  {Miei  aastgnatiSj)  or  to  him  with- 
out  any  *other  word,  may  give  the  inheritance.(o)    This   [*68] 
form  of  expression  as  already  stated,  would  not  give  .more 
than  an  estate  for  life,  in  a  grant  of  lands  of  freehold  tenure. 


CHAPTER  V[. 
jisjo  ffilh. 

• 

In  WUU^  a  fee  may  pass  without  any  words  of  limitation  to  the 
heirs,  as  often  as  it  can,  by  any  means,  be  clearly  collected,  that  it 
was  Uie  intention  of  the  testatcH*  to  give  an  interest  to  this  extent 

In  the  construction  of  wills,  the  testator  is  supposed  to  have 
wanted  that  professional  assistance,  of  which  a  party  to  a  deed  may 
always  avail  himself,  (a)  The  law,  therefore,  regards  the  inteo" 
tion,  more  than  the  precise  legal  import  of  the  words  in  which  the 
testator  has  expressed  his  meaning  ;(i)  and  as  often  as  it  can  be  col- 
lected, from  any  circumstance  in  a  will  ;(c)  or  from  the  whole 
will  taken  together,  and  applied  to  the  subject  matter,  be 
^reasonably  inferrea  ;  that  the  testator  intended  to  pass  all  [*69] 
his  estate  in  his  property,  that  estate  will  pass,  though  the 
property  be  not  limited  to  the  heirs  of  the  person  to  whom  the  de- 
vise is  made. 

This  is  rather  a  rule  of  construction  on  the  intention,  than  a  rule 
of  positive  law.  As  it  will  always  happen,  under  rules  of  this 
sort,  the  cases  are  various.  They  admit  of  an  arrangement  into 
classes. 

The  general  rule  of  law,  for  the  construction,  as  w^U  of  the  laa- 
guaee  of  a  will^as  of  a  deed,  is,  that  when  there  are  not  any  words, 
(i)  in  express  terms,  or  of  necessary  implication,  to  give  continu- 
anee  to  the  estate  after  the  death  of  the  person  who  is  to  take  under 
the  limitation,  the  devisee  shall  have  merely  an  estate  for  life.(f} 

Whoever  would  claim  a  fee  under  a  devise,  is  bound  to  show 
that  there  is  some  language  in  the  will,  to  carry  more  than  an  es- 
tate for  life.  As  in  other  instances,  the  rule  is,  that  the  heir  at  law 
of  the  testator  will  have  a  title,  till  it  can  be  shown  that  his  title 

yh)  W«lk.  Co^li.  109 ;  1  Roll.  Abr.  48. 

(a)  Tr.  on  Eq.  69,  $  2 ;  ^  Ean.  47 ;  Latch.  42,  p«r  Doderidge. 

(b)  Ftr  Lord  Mansfield,  in  Lottaeru  t.  BHgfU^  Cowp.  362. 


fe)  Bme$  ▼.  Bfadkcf/,  Cowp.  236. 


Thomftofn  ▼.  iMwUift  2  New  Rep.  80B. 
[e)  Bmou  y.  Bladkelf,  Cowp.  285 ;  Cook'e  caie,  Dizon't  c«m,  both  eited  Latch.  30, 
tnd  136,  bjr  the  name  of  Dixon  and  MwrA^  and  Eroamw  Coott  case ;  Meraon  t.  Btack- 
mere,  2  Atk.  841 ;  Middkton  ▼.  St^atn,  Skin.  339 ;  8  Vin.  237 ;  Itoe  ez  den.  Ii5r6^  ▼. 
Holtneif  2  Wils.  80  ;  Doe  ▼.  Ftydes,  Cowp.  883. 
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has  been  defeated ;  for  an  heir  at  law  is  not  to  be  considered  ts 

disinherited,  without  adequate  expression. 
[*70]  *The  only  difference  in  the  application  of  the  rule  is, 
that  in  deeds,  the  intention  must  be  expressed  in  certain 
technical  terms,  to  which  alone  the  law  has  annexed  a  certain  pre- 
cise and  definite  meaning  ;  and  in  wills  the  intention  may  be  col- 
lected from  any  expression,  6r  from  any  circumstances,  which  lead 
to  the  inference,  that  the  continuance  of  the  interest,  or  time,  which 
is  given,  is  not  to  be  measured  or  circumscribed  by  the  life  of  the 
person  to  whom  the  devise  is  made. 

An  estate  in  fee,  agreeable  to  the  notion  entertained  of  that  es- 
tate at  this  day,  is,  as  has  already  been  shown,  an  interest  of  a  na- 
ture, extent,  and  quality,  to  continue  beyond  the  life  of  the  owner. 
It  will  enable  him  to  dispose  of  the  property,  either  for  ever,  or 
for  any  space  of  time,  and  in  any  manner  allowed  by  law.  This 
disposition  may  be  under  any  modification  he  pleases,  so  as  he  does 
not  suffer  his  will  to  contravene  the  rules  of  law ;  and  so  as  he  does 
not  direct  that  to  be  done,  (as  in  the  instance  of  perpetuities) 
which,  from  motives  of  policy,  the  law  has  denied  him  the  power 
of  accomplishing. 

Such  is  the  nature  of  an  estate  in  fee  ;  and  as  often  a^,  either 
from  a  present  or  remote  view,  it  appears  to  be  the  intention  of 
the  testator,  that  the  person  who  is  the  object  of  his  bounty,  should 
have  the  property  for  an  estate,  which  will  confer  these  powers  and 

this  dominion,  an  estate  in  fee  will  pass. 
[*71]  ^In  determining  cases  of  this  sort,  the  Courts  have  uni- 
formly decided,  that  the  following  circumstances,  as  to  the 
cases  to  which  they  respectively  apply ;  and  unless  there  be  some 
expression  to  explain  the  sense  in  which  the  terms  are  used  by 
the  testator  ;  are  a  sufficient  declaration  of  an  intention  to  pass  the 
fee. 

Ist,  That  the  testator  has,  in  direct  terms,(/)  expressed  an  inten- 
tion, that  the  devisee  shall, 

1.  Have  the  land  ybrewr;  or, 

2.  Have  the  power,  in  point  of  estate,  over  the  fee ; 

or, 

3.  That  his  estate  id  the  land  shall  not  determine  at 

his  death,  nor  be  confined  to  his  issue  ;  for  a  gift 
confined  to  the  issue,  would  be  an  estate-tail ;  or, 

4.  Where  the  objects  of  the  devise  are  named  by  a 

term,  which  refers  to  them  in  a  particular  cha- 
racter, as  having  2l  perpetual  continuance. 

2dly,That  the  terms,  in  which  the  testator  has  expressed  his  will, 
do,  in  common  acceptation,  import  a  gift  of  all  his  inte- 
rest, in  point  of  estate. 

(/)  Tr.  on  Eq.  6»,  J  2. 
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*3dly,       1.  That  the  purpose  of  a  trust  he  has  created,  or  any 

other  purpose  he  has  ezpressedj  cannot  be  certainly 
performed ;  or, 

2.  An  act  he  has  directed  to  be  done,  cannot,  certainly 

and  effectually,  be  accomplished  ;  or, 

3.  A  charge  he  has  imposed,  cannot  be  sustained  ; 
unless  it  be  determined,  that  an  estate  in  fee  is  devised.(  j") 

4thly,  That  the  person  in  whose  favor  the  devise  is  expressed,  is 
mhiA  personally  liable  to  the  payment  of  a  sum  in  gross, 
or  an  annual  sum  ;  and  no  estate  is  expressly  limi^d  to 
him  ;  and  he  may  receive  a  prejudice,  and  sustain  some 
loss,  unless  it  be  held,  that  he  takes  an  estate  in  fee. 

5thly,  That  the  estate  of  the  devisee  is  not  to  determine,  merely 

and  simply  on  his  death ;  but  on  an  event  connected  with 

his  death  ;  and  leading  to  the  conclusion,  that  he  is  not 

to  have  an  estate  for  life  only. (A) 

Trust  estates^  as  well  as  legal  interests,  are  ^equally  with-  [*73] 

in  the  scope  of  these  five  several  classes. 

There  is  a  sixth  class  of  cases,  and  they  afford  a  rule  peculiar  to 
trust  estates ;  thus, 

6tbly,  When  the  legal  estate  is  devised  in  fee,  and  there  is  an  ap* 
parent  intention,  that  all  the  beneficial  interest  of  that  es- 
tate should  belong  to  a  particular  person,  or  to  a  class  or 
description  of  persons,-  although  in  the  devise  to  them  of 
the  trust,  or  beneficial  ownership,  there  are  not  any 
words  of  limitation,  the  fee  of  the  trust  will  pass. 

As  to  the  cases  falling  under  the^r^^  general  head; — 

A  devise, 

1.  To  a  man  for  ever  ;{%) 

2.  To  a  man  and  his  assigns  for  ever  ;{k) 

3.  To  a  man  infeC'^n^le  /(/) 

4.  To  a  person  and  his  heirs,  for  their  lives  ; 

5.  To  a  man  ;  and 

*1.  Th /Us  successors  ;(o)  C*'''^] 

(g)  Tr.  on  Eq.  69,  $  2 ;  Chapnan  t.  Blweil,  Cas.  temp.  Talb.  160;  1  Ves.  491 ;  3 
Barr.  1666 ;  Doe  v.  Fyldet,  Cowp.  833. 

(h)  ProgmoTt»n  t.  HoUviay^  3  Burr.  1618 ;  Doe  t.  Cundail,  9  East,  400. 

(t)  WhSing  and  Wilkingt,  1  Bukt.  219 ;  1  Init.  9  b ;  2  Bl.  Com.  106 :  Gilb.  on  Dev. 
19;  6  Vin.  Abr.  206,  pi.  6;  2  Lord  Raym.  1162;  1  Bro.  Ch.  Ca.  147 ;  1  RoU.  Abr. 
334. 

(*)  1  Inst.  9  b ;  2  Bl.  Com.  106 ;  Gilb.  on  Dev.  19 ;  8  Vin.  Abr.  206,  pi.  9 ;  1  RoB. 
Abr.  834. 

(0  GUb.  on  Der.  18;  8  Vin.  Abr.  206,  pi.  8;  2  Bl.  Com.  106;  Perk.  $  667. 

(o)  We^  and  Herring,  RoU.  Rep.  399 ;  Moore,  863,  pi.  1164 ;  3  Bolstr.  194 ;  Gilb. 
on  Dev.  19 ;  8  Vin.  Abr.  209,  M.  A.  pi.  1. 
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9<  7h  hia  execui&rs  ; 

5.  His  blood  ;(/»)  his  family  ]{g)  hU  hOQse  ){r)  his  stock  j(r) 
4.  His  heir,  in  the  singular  number  ;(#) 

6.  Or  his  heirs  s{i) 
6.  And  At^  ;(u) 

6.  To  a  mad)  and  to  At9,  and  to  do  what  he  will  with  it  ;{x) 

As  to  the  sixth  general  head  :(y) — 
A  devise  to  a  man, 

1.  To  dve,  sell,  or  do  therewith,  at  his  pleasure  ;{z)  or 
t.  To  dispose  thereof,  at  his  pleasure  ;(a) 

To  sell  and  dispose,  for  payment  of  debts  ;(6) 
1*75]       ^To  dispose  at  will  and  pleasure  ;(c) 

To  dispose  for  payment  of  debts,  &c. ;( J)  viz.  gifl  of 
all  my  estate,  real  and  personal,  to  dispose  of  for  the  pay^ 
ment  of  all  my  just  debts,  and  for  the  performance  of  all 
such  legacies  as  I  have  herein,  or  by  the  codicil  anne3[ed, 
bequeathed  to  my  executor  abovenamed  ; 
To  a  person  ''  on  the  same  condUionsy'^  (being  words  of  re- 
ference to  conditions  raising  the  implication  of  a  fee ;}  (e) 
To  be  at  his  discretion ;(/) 

To  be  at  the  discretion  of  a  person,  without  any  dispositton 

to  him  by  name,  otherwise  than  to  express  that  the  lands 

are  to  be  at  his  discretion,  and  thougn  an  express  estate 

for  life,  not  ioconsiBtent,(jr)  was  previously  given. 

That  a  person  (tenant  in  tail  under  another  devise)  shall 

have  power  to  dispose  thereof  at  his  will  and  pleasure ; 
That  a  person  shall  be  his  executor  or  trustee ;  and  from 
the  context  of  the  will,  it  is  clear,  that  he  is  to  have  the 
testator's  fee-simple  lands  in  that  character  ;(A) 
[*76]  *ThAt  the  executor  shall  levy  a  fine  of  the  testator's 

lands  to  a  particular  person  ;(t} 
That  the  executors  shall  grant  a  rent  in  fee,  or  make  a 
/eoffment  ;(k) 

(p)  Doumhall  and  Cattaby^  Moor«,  856 ;  1  last  9  b ;  S  Vin.  Abr.  206,  |>1. 10 ;  Gilb. 
on  DeT.  19. 

(q)  ^r^A<  V.  j9fl»)u,  17  Ves.  267. 

(r)  Dyer,  333  b ;  Hob.  33. 

\t)  1  Roll.  Abr.  838.  826;  Skin.  6,  663}  AnMtl«y*8  Rep.  161 ;  Gilb.  on  I>eT.  20 ; 
Gilb.  on  iJies,  24 ;  1  Vent.  215.  (()  2  Atk.  645. 

(u)  GUb.  on  Dev.  19 ;  and  Latch.  36.  {z)  24  H.  VIII.  Latch.  36. 

(y)  19  H.  VUI.  96,  and  6  £dw.  VI.  38,  cited  Brid^:.  105 ;  Broke,  Per.  38, 39;  Latch. 
135. 

(s)  Broke,  Der.  pi.  39;  Whidton  and  CUylon'i  caie,  1  Leon.  156 ;  8  Vin.  234; 
OwdiiiU  V.  Oivfoy^  Wili.  6. 

(a)  Jennor  and  Bar'dWi  case,  1  Leon.  283.  (b)  8  Vin.  Abr.  236. 

;ci  6  Mod.  Jll ;  8  Vin.  Abr.  286.  (d)  Mrthr*  Cnmqttaih  1  Ch.  Ca.  196. 


Doe  y.  Cundall,  9  East,  400. 
/)  Whi$kon  w.  CUyim,  1  Leon.  156 ;  8  Vin.  Abr.  236. 
OwdtUU  ▼.  Otwn^,  2  Wilt.  6. 
,  Infra;  and  lee  a  case  hi  Knig*8  Bench,  Hil.  T.  1820. 
(0  Utfh.  138 ;  16  Hen.  VI. 
\k)  Sir  Htnry  G\ff6rd'a  case,  4  Leon.  156;  Cro.Elis.  679. 
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1.  That  a  peivoo  shall  be  hia  A^tir,  or  bis  sole  heir  and 
executOFi  ^  ay  ere  ei  yexecuturie  ^\l)  or, 

S.  Heiress  and  executrix  of  his  lands,  tenements,  goods 
and  chattels^  the  same  to  sell  and  dispose  of,  as  she 
shall  think  proper,  to  pay  bis  debts  and  legacies  5 
(m)  or, 

3,  That  one  person  shall  be  heir  Jo  another,  to  wboim 
an  estate  for  life  is  previously  given  by  the  same 
will ;(») 

4.  That  ABjC  D^  and  E  F,  shall  be  trustees  of  inbe^ 
ritaoee  for  the  execution  hereof  :(o) 

has,  upon  the  principle  of  the  first  rule,  been  held  to  pass  the  fee. 

In  each  of  the  instances  offered  in  example  of  the  applica- 
tion of  the  rule  there  is  soBoe  ^particular  expression  which  [*77] 
governed  the  decision,  (jp) 

The  fee  passes,  in  the  first  and  second  instances,  by  the  words 
for  ever;  in  the  third  instance, by  the  words  infee^mple;  in  the 
fourth  instanee,  by  the  word  heirSy  notwithstanding  the  addition 
of  the  words  for  their  lives  ;  for  the  word  lives,  in  reference  to 
the  heirs,  is  not  any  restriction  of  the  estate.  The  word  lives,  is 
equivalent  to  for  ever ;  for  there  cannot  be  a  perpetual  succession 
iff  keirfy  for  life  estates.  The  intention,  in  this  respect,  is  against 
the  pdiey  of  law.(f)  The  words,  for  their  Jives,  are  of  the  like 
e£lect  as  a  gift  to  a  corporation  for  their  lives ;  a  perpetual  estate. 

In  the  fifth  instance,  the  fee  passes  ;  by  the  words,  and  his  sue- 
cessorSf  in  the  first  case ;  by  the  words,  and  his  execularsj  in  the 
second  case ;  by  the  words,  and  his  blood,  in  the  third  case  ;  by 
the  words,  ana  to  his  heir,  in  the  fourth  case  ;  by  the  words,  or 
kis  heirs^  in^he  fifth  case  ;  and  io  the  sixth  case,  by  the  words, 
imdhis,  more  especially  with  the  additional  words  of  declaration, 
that  the  devisee  shall  do  what  he  will  with  these  lands :  in  the  sixth 
instance,  by  the  general  power  0/  disposition  or  unlimited 
right  of  exercising  *a  discretionary  power  over  the  pro-  [*78] 
perty  \{r)  in  the  last  instance,  by  appointing,  that  the  de- 
visee shidl  take  as  hdry  or  in  that  character  ;  and,  in  other  instan- 
ces, by  the  similar  or  corresponding  expressions,  or  from  the  pur- 
pose to  be  performed.  These  cases  of  purposes  to  be  performed 
might,  with  equal,  and  even  greater  propriety,  have  been  trans- 
ferred to  the  third  class  ;  and  they  may  be  considered,  by  the  stu- 
dent, as  belonging  to  that  class. 

(I)  Matrttt  v.  Sly,  2  Si<l.  75 ;  T.  Jones,  25^  Lovtacru  ▼.  Blighty  Cowp.  352 ;  Spark 
▼.  Pameli,  Hob.  76. 

(m)  Rogers  v.  Rogers j  Cab.  temp.  Tnlb.  268  ;  8  Vin.  Abr.  2.36. 

(n)  King  and  RumbaU^  8  Vin.  Abr.  205  a,  pi.  2  ;  Hob.  75,  f«  contra. 

(o)  a  Smith's  Rep.  69,  per  three  Jud^^es  affainst  Lawrence;  1  Bos  and  Pull.  N.  R. 
116;  7  East,  97;  affirmed  io  House  of  Lords,  Dow*s  Rep. 

ip)  LHt.  $686;  Shep.  Touch.  439,  440;  1  Inst.  9  b;  Salk.  235;  Cro.  Car.  129; 
Moore, 852 ;  Cro.  Jac.  416 ;  1  Roll.  Abr.  835  j  1  £q.  Abr.  176 ;  Vere  and  HiU^  3 Burr. 
1881 ;  Downhall  Bnd  Calesby,  1  last.  9  b. 

iq)  2  Ab»tr.  167,  ef  seq.  (r)  8  Vin.  Abr.  236;   1  Eq.  Abr<  176,  (5.) 
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The  intention  to  be  collected,  in  all  these  instances,  from  the 
words  of  devise,  supplies  the  want  of  that  legal  precision  which  the 
law  requires  in  deeds. 

In  the  first  and  second  instances,  without  the  words /or  ever^  the 
fee  would  not  have  passed. 

A  devise  to  a  man,  or  to  a  man  and  his  assigns  simply,  without 
the  addition  of  any  words  of  perpetuity,  or  declaration  of  time,  and 
without  any  other  circumstance,  to  show  an  intention  to  pass  the 
fee,  gives  an  estate  for  life  only.(5)  There  is  not  any  sense  ex- 
pressed by  these  words,  from  which  ah  intention  to  pass  the  fee, 
can  be  collected.  The  words ybr  ever,  are,  therefore,  the  material 
and  operative  words,  describing  an  interest  to  have  continuance 

beyond  the  period  of  a  life.(/) 
[*79]  *As  to  the  third  instance,  the  words  in  fee-simple ,  mark 
most  clearly  the  quantity  of  time  intended  to  be  devised,  by 
expressing  the  manner,  in  point  of  estate,  in  which  the  devisee  is 
to  hold  the  land,  or  other  subject  of  property  devised  to  him.  This 
phrase  is  taken  in  the  generally-received  acceptation,  and  gives 
effect  to  the  intention  which  is  expressed.  Therefore,  the  words 
injee^simple,  are,  in  this  instance,  to  be  considered  as  conveying 
the  fee. 

As  to  the  fifth  instance,  the  words,  and  to  his  successors,  in  the 
first  case ;  the  words,  and  to  his  executors,  in  the  second  case ;  the 
words,  and  to  his  blood,  his  family,  his  house,  in  the  third  case  ; 
the  words,  and  to  his  heir,  in  the  fourth  case ;  the  words,  or  to  his 
heirs,  in  the  fifth  case;(u)  and  the  words, andf  At^, in  the  sixth  case; 
are  the  words  of  limitation  expressing  the  time  for  the  continuance 
of  the  estate. 

These  words,  in  the  several  cases  to  which  they  apply,  express 
an  intention  in  the  respective  testators,  that  the  interest  they  have 
given,  should  not  determine  with  the  life  of  the  person  to  whom 
the  property  is  devised,  but  extend  to  those  persons  who  shall  fol- 
low the  devisees  as  their  successors ;  and  the  law  construes  the 
words  in  the  sense  in  which  they  are  used  ;  merely  giving 
[*80]  them  effect,  as  applicable  to  the  ^heirs,  as  the  only  succes> 
sors  to  estates  in  fee  ;  in  like  manner  as  the  law,  even  in 
deeds  and  wills,  construes  a  gift  to  a  man  and  his  heirs,  or  heirs 
males  of  his  body,  of  a  term  of  years,  to  be  a  gift  to  him  and  his 
executorship:) 

As  to  the  cases  in  the  sixth  class  of  instances,(y)  the  general 
power  of  disposition,  without  an  express  limitation  of  jestate,  is 
their  distinguishing  feature. 

Express  words  would  restrict  or  qualify  theestate.(r) 

To  give  a  power  of  disposition  which  is  general,  in  point  of  es- 
tate, whether  that  power  be  general  or  particular  in  regard  to  the 
objects  in  whose  favor  it  is  to  be  exercised  ;  or  to  give  to  another 

(j)  1  Inst.  9  b  ;  Lntch.  42 ;  2  Bl.  Com.  108. 

(0  Fisktr  v.  mdKdUy  3  Salk.  127.  (u)  2  Atk.  646. 

(x)  Liu.  %  740 ;  Shep.  Touch.  271.  >  {y)  1  Insr.  9  b. 

(»)  EurdtH  V.  Wright,  2  Barn.  &  Aid.  710. 
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individual  the  discretion  of  naming  the  persons  who  are  to  enjojr 
the  property,  and  not  to  limit  any  express  estate,  is  virtually  to 
sive  an  estate  which  would  support  the  disposition  to  be  made,  or 
discretion  to  be  exercised. 

This  estate  must  necessarily  be  a  fee  ;  for  the  words  expressing 
the  power,  or  the  right  to  exercise  a  discretion,  are  considered  as 
referrible  to  an  ownership,  in  point  of  estate  ;  not  a  mere  autho- 
rity or  power,  without  any  interest. 

So  the  direction  that  the  executors  should  levy  a  fine,  shows  an 
intention  that  they  should  have  an  estate  in  the  land,  to  enable 
th^m  to  levy  a  fine  with  effect 

*The  case  by  which  the  sixth  instance  is  exemplified,    [*81] 
has  also  another  circumstance  to  aid  the  construction  of  a 
fee  ;  for,  as  the  lands  were  given  to  the  devisee  and  hisy  the  devi* 
see  might  have  taken  the  fee  under  these  terms  singly  and  alone. 

An  example  to  this  efiect  has  been  already  introduced. 

Between  words  expressing  a  power  of  disposition,  which  is  ge- 
neral,  in  reference  to  the  persons  in  whose  favor  it  is  to  be  exer* 
cised,  and  words  expressing  a  power,  which  is  particular  in  that 
respect,  a  difierence  is  made. 

As  often  as  the  words  of  the  power  are  general^  the  estate  will 
be  simple  and  absolute. 

But  as  often  as  the  words  of  the  power  nre pariicular^  or  special, 
the  words  expressing  the  intention  of  the  testator,  imply  a  condi- 
tion, or  trust,  that  the  property  which  is  devised  should  be  held  by 
the  devisee,  or  given  to  the  persons  particularly  named  in  the  will, 
and  to  no  other  persons. 

Thus,  a  man  devised  his  lands  to  his  wife,  to  dispose  and  employ 
them  for  herself  and  her  children,  at  her  own  will  and  pleasure  ;(a) 
and  it  was  held  by  Zh/evj  WestoUj  and  fVelshe,  that  the  wife  had 
the  fee  ;  the  same  as  if  the  lands  had  been  devised  to  her  for  ever. 
They  observed,  that  the  construction  of  law  supplied  the 
defect  of  words,  according  to  the  meaning  *of  the  testator.  [*82] 
It  was  also  held  by  Dyer  amd  fFe^/on,that  the  estate  of  the 
wife  was  conditional.  They  said,  the  words  en  intentione  make  a 
condition  in  any  devise,  but  not  in  a  feoffment,  gift,  or  grant,  unless 
it  be  in  the  case  of  the  King;  and  that  in  this  case,  the  words 
amounted  to  so  much,  that  she  should  not  give  the  lands  to  a  stran- 
ger, but  hold  them,  or  give  them  to  her  children. 

At  this  day,  a  trust,  rather  than  a  condition,  would  be  the  effect 
of  these  words. 

The  power  of  disposition,  it  has  been  observed,  must  be  without 
any  limitation  of  estate  to  the  person  who  is  to  exercise  the  pow- 
er. (6) 

Grant  that  an  express  estate  is  limited,  and  a  power  of  disposition^ 

(«)  Moor.  67;  Bendloe,  pi.  9 ;  see  also  Danitl  v.  Uplty^  Latch.  %  3,  89,^134;  1 
Jones,  137 ;  4  Leon.  42. 
(&)  2  Tr.  Eq.  54 ;  4  Leon.  41. 

VOL.  n.  6 
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either  generally  or  in  favor  of  particular  persons,   is  added,  the 

{person  to  whom  the  devise  is  made,  will  have  merely  the  estate 
imited  to  him  In/  express  words;  and  the  right,  in  point  of  power, 
and  not  of  estate,  of  disposing  of  the  remainder. 

The  general  rule  is,  that  when  a  will  devises  to  a  man  with  a 
power  to  give  a  fee,  he  is  construed  to  have  an  estate  in  fee. 

The  rule,  however,  must  he  understood,  with  the  qualification, 
that  he  has  not  an  express  estate  divided  from  the  power. 

In  Tomlinson  and  Deightdnj{c)  a  man  devised  lands  to 

[*83]    his  wife ybr  her  l\fe^  and  then  *to  be  at  her  disposal  to  any 

of  her  children  who  should  be  then  living  :  and  it  was  held 

that  the  wife  took  an  estate  for  life  only  ;  and  that  the  disposing 

power  was  a  distinct  gift 

The  Court  proceeded  on  the  ground,  that  the  estate  given  was 
express  and  certain,  and  the  power,  by  way  of  addition ;  and  that 
it  was  different  from  the  other  cases,  which  were  general  and  in- 
definite ;  viz.  a  devise  to  I  Sy  and  that  he  shall  sell :  or  a  devise 
to  ISy  to  sell.  In  these  cases,  they  said,  because  the  party  was 
empowered  to  convey  a  fee,  he  was  construed  to  have  one,  if  he 
has  no  express  estate,  distinct  from  the  power ;  but,  in  this  case, 
they  held,  ilynt  the  power  was  a  separate  gift,  distinguished  from 
the  estate,  and  that  the  estate  was  given  in  certain  and  express 
terms. 

It  is  probable,  however,  there  may  be  a  difierence,  when,  be- 
tween the  clause  in  which  an  express  estate  is  devised,  and  the 
clause  which  gives  the  power,  there  is  inserted  a  devise  to  another 
person,,  and  mhen  no  such  intermediate  devise  occurs.  In  the  lat- 
ter case,  the  estate  of  the  devisee  will  not  be  enlarged.  This  is 
evident  from  the  case  of  Tomlinson  and  Deighton.  In  the  first 
case,  perhaps  the  last  clause  would  give  the  estate  to  the  person 
who  is  to  exercise  the  power.  The  cases  of  Goodtitle  ex  dem. 
Pearson  >.  Otway^^d)  and  Jenner  v.  HardieSy{e)  may  be  refer- 
red to,  as  warranting  this  distinction. 
[*84]  *In  Goodtitle  v.  Otway^  the  court  denied  the  case  in  3 
Leon.  71,  to  be  law.  That  case  was  decided  on  the  ground 
that  there  was  merely  a  devise  for  life,  with  a  superadded  power, 
and  no  mesne  estate. 

Also,  where  a  testator  directs  that  a  person  shall  be  his  heir,  or 
have  land  as  heir  to  another,  the  manner  in  which  that  person  is 
to  take,  and  the  time  during  which"  his  enjoyment  is  to  continue, 
is  described  ;  for  the  devisee  taking  as  heir,  and  under  that  appel- 
lation, must  be  understood  as  substituted  in  the  place  of  the  heir, 
and  to  have  the  same  extent  of  interest,  as  if  he  had  derived  his 
estate  by  descent  from  another. 

The  term  4^eir,  supposes  an  ancestor ^  and  consequently  amounts 
to  an  adoption  ;  substituting  the  devisee,  as  an  hssres /actus,  in  the 

(e)  Salk.  299 ;  3  Leon.  71,  S.  P. ;  8  Vin.  Abr.  206,  pi.  7, 234 ;  Lacas't  Mod.  Cat. 
81 ;  Owen,  32 ;  Lkje  ▼.  Saltin^t'one,  1  Mod.  189  ',  2  Ler.  104 ;  4  Leon.  4L 
id)  2  \ViIV.  6.  (e;  1  Leon.  283. 
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place  of  the  person,  who  is  the  hmres  naius :  for  the  words  heir 
and  ancestor  are  correlative  expressions.  Whether  an  estate  in 
fee,  or  in  tail,  passes  by  a  devise  to  a  man  and  his  posterity,  is  a 
point  in  doubt.  In  a  case  before  the  Court  of  Chancery, (y)  upon 
a  devise  in  these  terms,  the  Lord  Keeper  inclined  to  construe  the 
word  to  create  an  estate-tail  :(g)  the  Master  of  the  Rolls  was  of 
opinion,  it  would  pass  the  fee  :  and  it  is  clearly  settled,  as  will 
afterwards  be  noticed,  that  a  devise  to  a  man  and  kis  seed  creates 
an  estate-tail. 

With  a  view  to  all  the  cases  which  have  *been  consider*   [*85] 
ed,  it  must  be  understood,  that  no  expression  is  to  be  found 
in  the  will,  explanatory  of  the  sense  in  which  the  particular  words 
already  noticed  have  been  used,  and  qualifying  their  extent ;  for 
an  express  limitation  of  estate  will  control  the  implication  of  law. 

Thus,  a  man  {h)  devised  the  fee-simple  and  inheritance  of  some 
land  to  another  and  his  children,  in  these  words  :  <<  I  also  give 
and  bequeath  to  my  son  William  Stevens^  when  he  shall  accom- 
plish the  full  age  of  twenty-one  yeais,  the  fee-simple  and  inherir 
tance  of  Lower  Shelstone^  to  him  and  his  child  or  children  for 
ever;>  and  it  was  held,  that  an  estate-tail  only  passed.  Bed 
g[usere.{i) 

Again,  a  devise  to  a  man  for  ever ^  for  his  life^  confines  the  con- 
tinuance of  the  estate  to  that  period. 

So  a  devise  to  one  for  life,  to  dispose  at  his  will  and  pleasure, 
U)  S'^^  >n  estate  for  life  only  ;  for  the  words  superadded  to  the 
limitation,  merely  express  an  intention  to  authorize  a  power  of 
alienation  during  that  period,  for  which  an  estate  is  devised  in 
terms. 

Also,  in  the  cited  case  of  the  devise  to  a  man  and  his  children^ 
the  words  descriptive  of  the  fee-simple  and  inheritance  were  con- 
strued to  apply  to  the  subject  matter  of  property  ;  and  the 
words  and  his  children^  were  held  to  be  *words  of  limits-  [*96] 
tion  ;  and  these  words,  as  will  be  observed  in  the  next 
chapter,  confine  the  limitation  to  the  devisee,  and  the  heirs  of 
his  body,  and  consequently  do  not  convey  a  more  ample  estate 
than  a  fee-tail. 

But  in  several  cases  introduced  in  a  subsequent  page,  a  devise  of 
all  the  estate  to  one  for  life,  and  after  her  death  to  another,  was 
held  to  give  the  fee  to  the  remainder-man ;  so  that  the  word  estate 
was  descriptive  of  the  interest ;  and  the  words  of  express  limita- 
tion, amounted  only  to  an  exception  of  a  particular  interest  in  fa- 
vor of  the  first  devisee. 

And  it  may  be  advanced,  as  a  general  position,  that  any  ex- 

(/)  Attorney  General  ▼.  BamJUld^  2  Freem.  Rep.  286. 
(g)  Se«also  1  H.  Black.  461. 
(k)  Davie  ▼.  StevenSy  Doiigl.  32L 
(t)  9«e  Doe  v.  8unuall,  6  Term  Rep.  90. 

(/)  1  Inst.  3  b ;  8  Vin.  Abr.  206,  pt.  7.  7 ;  16  H.  Vf f .  12,  cited  1  Uoa.  168, per 
Crew,  C  J.  Latch.  4:^. 
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pression  by  which  the  import  and  construetive  meaningof  a  word 
of  supposed  limitatioD,  is  qualified,  restrained,  or  explained,  or  its 
presumable  tendency  and  application  are  negatived,  the  construe^ 
tioa  will  be  agreeable  to  the  words  of  explanation.  (^) 

A  devise  to  A  for  ever,  will  substantively  pass  the  fee  ;  but  if 
the  land  be  devised  after  his  death  to  his  heir  male  of  his  body  ; 
and  for  default  of  such  heir  male,  then  over ;  the  devise  will  pass 
an  estate-tail,  and  not  an  estate  in  fee-simple. 

Aeain,(/)  a  testator  devised  in  these  words ;  I  give  the  fee-^ 
simple.of  my  bigger  house  to  a^,  and  afler  A^s  decease  to  D  {JTs 
son ;)  and  it  was  held,  that  A  took  an  estate  for  life  onlv  ; 
[*87]  for  it  ^appeared  from  the  limitation  to  the  son,  that  the  m- 
.  terest  of  the  mother  was  to  determine  on  her  death  :  and 
these  are  some  only  of  the  many  examples  which  occur  on  th  is 
point 

The  cases  of  devises  to  the  church,  to  the  school,  &c.  already 
introduced,(m)  are  opposite  examples,  in  elucidation  of  that  part 
of  the  proposition,  in  which  it  is  stated,  that  the  fee  may  pass, 
when  the  objects  of  the  devise  are  named  by  a  term  which  reifers 
to  them,  in  a  particular  character,  as  having  perpetual  continuance. 
So  are  the  devises  which  declare  that  a  particular  person  shall  be 
heir  to  the  testator,  or  heir  to  another. 

As  to  the  cases  falling  under  the  second  head,  that  the  words  in 
which  the  testator  has  expressed  his  will,  do,  in  common  accep- 
tation, import  a  gift  of  all  his  interest  in  point  of  estate. 

The  cases  of  this  description  may  be  divided  into  two  classes  : 
1st.  Those  cases  in  which  the  devise  is  by  words,  which  express 
the  quantity  of  the  testator's  interest,  rather  than  de- 
scribe his  property  ;  or  accomplish  both  objects  at  the 
same  time. 
2d.  Those  cases  in  which  the  testator,  by  an  introductory  clause  to 
his  will,  expresses  an  intention  to  dispose  of  all  his  estate, 
or  all  his  substance,  or,  in  other  words,  the  whole  of  his 
[*88]       interest;  and  the  words  of  ^disposition  in  the  clause  of 
devise  are  connected,  in  terms  and  in  sense,  with  the 
introductory  clause  ;  and  in  common  acceptation,  im- 
port more  than  a  mere  description  of  the  property,  or 
subject  devised. 
The  word  estate,  used  in  reference  to  real  property,  and  stand- 
ing general  and  uncorrected,  is  of  this  description,  and  comes 
within  the  first  head  of  division. 
A  series  of  decisions  has  established  this  point. 
All  the  cases  have  been  decided  on  the  ground,  that  this  word, 
when  descriptive  of  the  subject,  and  unless  maniftstly  used  in  a 
different  sense,  extends  to  the  time  or  the  interest  in  the  subject, 
as  well  as  to  the  subject  itself. 

(k)  Wilkifu  r.  Wkiiing,  1  Biilstr.  219. 

<0  Dyer,  d57»  pi.  44 ;  Chycke'f  Case. 

(m)  Chetsman  t.  Partridge^  1  AUi.  436 ;  tupra. 
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Oo  wills,  in  these  terms,  two  questions  arise :  first,  whether 
the  words  are  applicable  to  rml  property  ?  and  secondly,  whether 
they  are  descriptive  of  the  testator's  interest,  in  that  property  ? 
and  unless  both  these  questions  can  be  answered  in  the  afiSrmative, 
the  terms  of  devise  will  not  pass  the  fee  of  real  property.  Either 
they  will  not  confer  any  right  whatsoever  to  real  property,  or 
they  will  gire  a  particular  estate  in  that  property.  But  it  seems 
to  be  universally  true,  that  when  these  terms  are  descriptive  of 
any  interest  in  real  property,  and  are  not  confined  to  the  mere 
description  of  the  subject  which  is  devised,  they  will  pass  the  fee 
of  that  property,  unless  words  of  restraint  be  annexed  to  the  de- 
vise. 

*In  Hyley  and  Hylejf,{fn)  the  testator,  after  devising  [*89] 
several  parcek  of  land  to  difierent  persons,  to  some  in  fee, 
to  others  for  particular  estates,  with  words  of  limitation,  devised 
all  the  rest  and  remaining  part  of  his  estate,  to  his  three  grand- 
sons, to  be  equally  divided  among  them,  (one  tenement  in  certain 
excepted,  which  he  had  previously  devised  in  tail ;)  and  it  was  ad- 
judged, that  the  exception  in  the  will  comprehended  the  reversion. 
It  was  also  held,  that  this  reversion  did  not  pass ;  but  it  was 
agreed,  that  without  the  exception  it  would  have  passed. 

This,  in  effect,  is  a  determination  that  the  word  estate  embraced 
the  real  property  of  the  testator,  and  was  of  sufficient  extent  to 
pass  the  fee  of  that  property. 

In  Beeves  and  Winnington9{n)  the  testator  was  seised  of  a  mes- 
suage in  fee,  and  possessed  of  a  considerable  personal  estate.  He 
made  his  will,  in  which  there  was  this  clause :  '^  I  hear  that  John 
Reeves  is  inquiring  after  my  death  ;  but  I  am  resolved  to  give  him 
nothing  but  what  my  father  has  given  him  by  will ;  I  give  all  my 
estate  to  my  wife."  The  question  for  the  decision  of  the  Court 
was,  whether  the  wife  had  an  estate  in  fee,  or  for  life,  in  the  mes- 
suage ?  and  it  was  held,  that  the  words  all  my  estate  were  suffi- 
cient to  pass  the  fee. 

In  this  case,  some  observations  fell  from  the  Bench,  on 
.the  declaratory  words  in  the  ''former  part  of  the  will,  re-  ["^90] 
qpecting  John  Reeves,  who  was  the  testator's  heir  at  law. 

From  the  declaration  that  he  should  have  nothingj  they  inferred 
that  the  wife  should  have  all.  The  Judges  do  not  appear  to  have 
founded  their  determination  wholly,  if  in  any  degree,  on  these 
words. 

Without  entering  into  a  minute  discussion  of  the  principle  or 
application  of  this  case,  more  modern  adjudications  certainly  go 
the  whole  length  of  deciding  the  point,  and  settling  the  law  to  be, 
that  the  words  of  the  devise  are  of  themselves  sufficient  to  pass  the 
fee. 

In  Carter  and  Ihmer,{p)  the  testator,  seised  of  copyhold  and 
freehold  lands,  and  having  a  wife  and /our  children^  devised  all  the 

(m)  3  Mod.  228.  (n)  Ibid.  45.  (6)  4  Mod.  89. 
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rest  of  his  estate,  whether  freehold  or  copyhold,  to  his  wife  and 
children^  to  be  equally  divided  among  them ;  and  it  was  held^  that 
the  word  estate  must  signify  the  interest  in  the  things  and  so  pass 
a  fee.  The  question  as  to  children  and  issue  is,  whether  these 
terms  are  used  to  describe  the  immediate  object  of  the  deyise^  or 
to  give  an  estate,  by  describing  the  succession  ?  and  the  Courts 
will  sometimes  draw  their  concTusiom^  as  in  the  instances  to  be  ex- 
hibited in  the  chapter  on  Estates-Tail,  to  the  intention,  from  the 
circumstance  that  there  are  or  are  not  children  at  the  time  of  the 

devise.Q9) 
[*91]  *In  Murray  and  fFise,{q)  the  testator  bequeathed  50/.  to 
be  paid  to  his  heirs  in  three  months,  and  devised  all  the  rest 
and  residue  of  his  real  and  personal  estate  whatsoever,  to  his 
dearly  beloved  wife,  and  made  her  sole  executrix  ;  and  it  vras  de- 
creed, that  the  wife  had  the  fee-simple  in  the  lands. 

In  IVealthy  and  Bosvillejiy)  the  fee  would  have  passed  by  the 
devise  to  his  son  7,  of  all  his  estate  real  and  personal,  if  there  bad 
not  been  a  context  to  qualify  the  interest  of  the  son  into  an  estate- 
tail. 

In  Beachcrofi  v.  Beachcro/i^^s)  Nathaniel  Beachcroft  devised  in 
these  words  :  <<  I  do  by  this  my  will  dispose  of  such  worldly  estate 
lis  it  hath  pleased  God  to  bestow  upon  me  :  First,  I  will  that  all 
my  debts  be  paid  and  discharged,  and  out  of  the*  remainder  of  my 
estate  I  give  and  bequeath  unto  my  wife  300/.  My  will  and  mind 
is,  that  my  wife  have  one  moiety  of  iohat  is  left  after  my  debts 
paid.(0  Item,  I  give  to  my  brother,  Sir  Roger  Beachcroft,  a  close 
lying  in  the  parish  of  St.  Peter ^  in  Derby  ;  and  for  the  remairdng 
part  qf  my  estate,  as  well  real  as  personal,  I  give  and  beqaeath 
unto  my  brother  Joseph  Beachcrofi^  whom  I  make  execa- 
[*92]  tor.''  The  question  was,  ^whether  a  moiety  of  the  real  es- 
tate, after  debts  paid,  passed  to  the  wife,  or  only  half  of  the 
personal  estate :  and  by  the  Lord  Chancellor;  all  my  worldly  estate 
comprises  real  as  well  as  personal ;  his  worldly  estate  comprises 
all  he  had  in  the  world.  Without  doubt,  these  words  subjected  his 
real  estate  to  the  payment  of  his  debts,  and  consequently  a  devise 
of  a  moiety  of  what  is  left,  after  debts  paid,  must  comprise  all  that 
was  liable  to  the  debts  ;  and  therefore  he  decreed  a  moiety  of  the 
surplus  of  the  real  and  personal  estate  to  the  wife. 

In  The  Countess  of  Bridgwater  v.  Duke  ofBolton,(u)  on  a  spe- 
cial verdict,  found  on  an  issue  directed  by  the  Court  of  Chancery 
to  try  whether  the  late  Duke  of  Bolton  did,  by  his  will,  devise 
oertain  fee-farm  rents  to  John  Earl  of  Bridgwater  in  fee  ;  the  de- 
vise appeared  to  be  to  this  effect :  '<  I  give  certain  lands,  (naming 
them)  to  A;  and  I  give  to  John  Earl  of  Bath,  my  son-in-law, 
5,000/.  and  all  my  mines  ;  all  which  I  give  to  my  said  son-in-IaWf 


n 


)  WiUtt  CMC,  6  Bep.  17  i  Hodget  r,  Midildon^  Dougl.  430;  2  Wil8.7. 
2  Vera.  664 ;  Free,  in  Chanc.  264 ;  BaUit  ▼.  Oale,  2  Vet.  48. 
(r)  Rep.  temp.  Hard.  268;  infra.  («)  2  Vera.  690. 

(/)  See  LydcQtt  r.  H^itlowsj  3  Mod.  229.  (u)  1  Salk.  236. 
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his  executors  and  assigns,  with  all  my  plate  and  jewels,  and  all 
other  my  estate  real  and  personal,  not  otherwise  disposed  of  hy 
this  my  will,  to  be  given  by  him  to  his  children,  as  he  shall  think 
convenient ;  I  solely  trusting  to  his  honor  and  discrelion,  that 
he  will  eive  them  such  provision  as  will  be  necessary.''  And 
aoother  clause  in  his  will  was :  ^^  Whereas  I  have  contracted 
*for  the  sale  of  my  fee-farm  rents,  my  will  is,  that  if  my  [*93} 
debts  shall  not  be  satisfied  out  of  my  other  estate,  my  execu- 
tors, (whereof  the  Earl  was  one)  shall  or  may  sell  some  part  or  all 
of  them  for  payment  of  them,  notiuithstanding  the  rents  are  not 
ddfised  by  this  my  last  will/' 

And  the  question  was,  wiiether  his  fee-farm  rents  passed  to  the 
Earl  of  By  and  for  what  estate  ?  And  by  Holt,  C.  J.  who  deliver- 
ed the  resolution  of  the  Court,  the  rents  passed  by  these  words,  and 
all  my  real  and  personal  estate  ;  for  the  word  estate  is  genus  ge-^ 
neralissimumy  and  includes  ail  things  real  and  personal ;  and  the 
fee  of  the  rent  passes  as  the  whole  of  the  estate  of  the  devisor,for 
all  his  estate  is  a  description  of  his  fee. 

<'  In  pleading  a  fee-simple,  you  say  no  more  than  seisitus  in 
dominico  suo  ut  de/eodo,  and  in  formedon  or  other  action,  if  a  fee« 
simple  be  alleged,  you  say,  ciyus  statum  the  demandant  has  now. 
In  a  will,  the  testator  is  not  tied  up  to  form  ;  it  is  enough  that  he 
expresses  and  signifies  his  meaning  by  any  words.  Before  the  sta- 
tute of  Hen.  VIIL  if  one  had  devised  his  lands,  by  virtue  of  a  cus- 
tom, the  common-law  accepted  his  intent,  without  requiring  par- 
ticular words  of  limitation;  as  in  cases  of  conveyances  at  common- 
law  :  and,  as  it  was  so  in  devises  before  the  statute,  there  is  the 
same  reason  why  it  should  be  so  since  the  statute :"  and  he 
held,  that  devising  all  his  estate,  and  all  his  ^estate  in  such  ['*94] 
a  housty  was  the  same  \  and  that  all  his  estate  in  tlie  thing 
passed  in  either  case« 

And  in  Haldane  and  Vrry  v.  Harvey y{x)  Robert  Holmes  devis- 
ed all  the  rest  and  residue  of  his  estate  whatsoever  and  wheresoever, 
to  his  dear  and  loving  wife,  her  heirs,  executors,  and  administrators* 
The  question  was,-  whether  the  language  of  the  will  had  any  appli- 
cation to  real  property  ?  It  was  objected,  that  the  word  estate  did 
not  necessarily  mean  real  estate ;  but  Lord  Mansfield,  with  the 
concurrence  of  Willes  and  tdshhursty  Justices,  decided,  that  the 
word  **  estate,  carried  every  thing,  unless  tied  down  by  .particular 
expressions.^^ 

And  in  Bailis  v.  Gale,(y)  the  testator  devised  in  these  words : 
**  I  give  to  my  son  Charles  Gale  all  that  estate  I  bought  oJ  Mead, 
after  the  death  of  my  wfe,^^  to  whom  he  had  previously  devised 
the  lands,  so  long  as  she  should  live  ;  describing  the  lands,  as  all 
that  estate  he  bought  o[  Mead.  And  Lord  Hardwicke  decreed  in 
favor  of  the  son,  declaring  he  was  of  opinion,  that  both  the  thing 
itself^  and  the  property  and  interest  the  testator  had,  passed  by  the 

(I)  4  Burr.  2484 ;  6  Burr.  263S.  {y)  3  Vef.  sen.  48. 
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devise ;  and  that  all  the  latter  determinations  had  extended,  and 
leaned  as  much  as  possible,  to  make  words  of  this  kind  compre- 
hend not  only  the  thing  given,  but  the  estate  and  interest  the  tes-^ 

tator  had  therein  :  that  in  the  last  cases,  the  Court  had  en- 
[*95]   deavored  *to  make  **  estate"  amount  to  d  devise  of  the 

whole  interest^  unless  [there  be]  some  toords  restraining  or 
limitinglthat  general  sense;  according  to  Lord  Holt. 

Estate  is  admitted  to  be  sufficient  to  make  a  description,  not  only 
of  the  land,  but*of  the  interest  in  the  land.  But  he  took  notice,  it 
was  objected  tfiat  the  pronoun  my  was  not  added,  and  he  said 
there  was  no  occasion  for  it.  It  was  necessary  he  should  use  sueh 
words  as  pointed  out  the  whole  interest  he  had  in  the  land;  whieh, 
he  continued  to  observe,  was  sufficiently  done  by  the  other  words, 
for  Ae  bought  of  Mead  the  land,  and  the  fee^mple  in  the  land, 
which  is  agreeable  to  the  construction  of  the  word  estate,  being  suf- 
ficient to  describe  t^ie  thing,  and  the  interest  therein,  as  it  is  in  the 
case  of  all  my  estate.  As  to  the  objection  frona  the  devise  to  the  wife, 
that  the  same  description  was  used  in  a  former  devise  of  this  very 
land,  where  the  testator  did  not  mean  to  pass  the  whole  interest  in 
it ;  Lord  Hardwicke  said,  that  was  no  argument ;  that  the  testator 
did  not  understand  the  word  estate  to  comprise  not  only  the  thing, 
but  the  interest  and  property  in  the  thing.  Persons  not  knowing 
the  law,  know  when  to  add  a  restriction  to  what  they  give.  There- 
fore, his  adding  that  to  his  wife's  devise,  showed  that  he  was  ap- 
prehensive this  word  estate  would  pass  the  whole  otherwise,  and 

rather  confirmed  and  strengthened  the  subsequent  clause. 
[*96]       *In  Scoit  V.  jilberrt/,{z)  the  testator,  "  as  touching  the 

worldly  eatate,  it  had  pleased  God  to  bestow  upon  him," 
devised  in  these  words :  *<  I  give  to  my  cousin  T  S,  all  that  my 
parcel  of  land  lying  in  Waltham  Jihhey'^^  (being  the  lands  in 
question.)  *^  Item,  I  give  to  my  said  cousin  T  S,  my  wearing  ap- 
parel, linen,  books,  with  all  other  my  estate  whatsoever  and 
wheresoever  not  hereinbefore  given  and  bequeathed ;  and  him  the 
said  T  S,l  make  the  sole  executor  of  this  my  will  for  performing 
the  same." 

It  was  urged,  that  the  testator  gave  only  his  apparel,  linen, 
books,  with  his  other  estate,  which  must  be  construed  with  his 
other  estate  of  the  same  nature j  and  not  an  estate  of  an  higher 
nature;  that  the  estate  was  copyhold,  and^  passed  by  the  sur- 
render, not  by  the  will ;  and  when  he  surrenders,  to  such  uses 
as  should  be  declared  and  expressed  by  his  will;  and  in  the 
clause  by  which  he  devised  the  copyhold,  he  gave  it  to  7  ^9  only, 
without  saying  any  thing  of  his  heirs;  it  would  be  a  forced  con- 
struction, that  the  words  '^with  my  other  estate  not  before  be- 
queathed," should  enlaree  the  estate  before  expressly  limited  to  T 
S ;  and  after  these  words  he  added,  him  I  make  my  executor  for 
performing  my  will ;  which  words  imported  that  he  intended  no- 
thing for  him  by  this  clause,  except  such  estate  as  belonged  to  an 
executor. 

(»)  Com.  Rf  p.  337 ;  8  Vin.  228 ;  3  Atk.  493. 
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•  *BQt  t)ie  Court  held,  that  when  he  gave  all  whcUsoever,  that 
comprebeDded  all  that  he  had,  real  or  personal  estate;  and  when 
he  had  surrendered  to  the  uses  declared  oy  his  will,  the  will  should 
havt  the  same  construction  as  if  it  bad  passed  the  land  itself:  and 
Wilmot  observed,  ''  ff^henever  it  appears  that  the  intention  i9  ta 
devise  a  fee^  it  is  immaterial  what  words  are  made  use  qf.'^ 

This  case  also  proves,  that  notwithstanding  an  express  devise  of 
the  land,  without  any  words  of  limitation,  the  fee  of  these  lapds 
may  pass  to  the  devisee  thereof  by  a  residuary  clause  under  general 
words. 

There  is  a  case  more  strong  than  either  of  those  already 
noticed,  (a)  .     . 

A  testatrix  disposed  of  several  parcels  of  land  for  different  es- 
tates, by  express  and  proper  words  of  limitation  ;  and  with  words 
of  modifici^tion  to  express  the  quality  of  the  tenancy,  as  in  common, 
and  gave  several  pecuniary  and  specific  legacies,  and  then  devised 
in  the  following  words : 

<<  All  tb^  rest  afid  residue  qf  my  estate,  of  what  nature  or  kind 
soeimr,  I  give,  devise,  and  bequeath  unto  my  aunt,  Catherine 
Chaamanf  for  and  during  the  term  of  her  natural  life ;  and  after 
ber  decease,  my  mind  and  will  is«  and  I  do  hereby  direct,  that  the 
same^  and  every  part  thereof,  be  ^equally  divided  between 
pay  said  *cousins,  Catherine  Burkitt^  ^nne  Hodgson^  E*^^} 
Elizabeth  ffodgsoriy  and  Rebecca  Maynard^  and  the  child  of 
my  late  cousin  Sarah  Hodgson^  share  and  share  alike;  and  in  case 
eiUier  of  them,  my  said  cousins,  shall  happen  to  die  before  he,  she, 
or  they  shall  be  entitled  to  have  or  receive  his,  her  or  their  said 
share,  the  child  or  children  of  my  said  cousins  so  dying  shall  stand 
in  the  place  of  his,  her,  or  their  parent,  and  have  such  share  as  his, 
ber,  or  their  parent  would  have  been  entitled  to :  and  I  direct  that 
the  ahare  which  the  child  of  my  late  cousin  Sarah  Hodgson^  and 
also  the  share  or  shares  of  the  children  of  either  of  them,  my  said 
cousins,  so  dying  as  aforesaid,  shall  be  paid  to  the  guardian  of  such 
diild  or  children,  and  the  receipt  of  such  guardian  shall  be  ^,  suffi** 
cient  discharge  for  the  same.'' 

The  testator  died  seised  of  eight  acres  of  freehold,  and  four  acres 
of  copyhold  lands,  and  these  were  the  lands  in  question,  as  not 
particularly  devised  by  the  will.  She  had  duly  surrendered  the 
cc^yfaold  to  the  use  of  her  will.  In  this  will  there  was  not  any 
introductory  clause,  nor  any  expression  from  which  an  intention  in 
the  testatrix  to  dispose  of  all  her  property  could  be  collected. 

On  behalf  of  the  devisee,  two  questions  were  made :  1st, 
Whether  it  was  not  the  intention  of  the  testatrix  to  pass  all  ber 
property  ?  iSdly,  Whether  the  lands,  not  specifically  devis- 
edy  ^should  not  pass  under  the  residuary  clause  ?  and  it  was  [*99] 
contended,  on  the  part  of  the  heir  at  law^  that  the  intention 
of  the  testatrix  was  to  give  her  personal  estate  only  to  her  cousins, 
by  the  residuary  clause  ;  that  when  words  are  used,  which  may  bo 

(a)  I>oe  OD  demise  of  ^tdKf^  v.  Chapman^  1  H.  B1.2d8. 
vol..  II.  7 
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applied  indifierently,  either  to  real  or  personal  property,  they  shall 
not  be  applied  to  real,  to  the  disinherison  of  the  heir  ;(fr^  that  the 
phrases  in  the  prior  clauses  were  peculiarly  applicaole  to  real 
property ;  that  if  the  residuary  clause  had  stopped  at  the  word  es- 
tate, &c.  to  C  C,  &c.  it  would  certainly  have  oeen  a  devise  of  real 
property  ;  but  that  it  went  on  to  direct,  that  the  same  should  be 
equally  divided  between  her  cousins,  and  that  the  child  or  children 
of  such  as  should  happen  to  die,  should  stand  in  the  place  of  his, 
her,  or  their  parent,  and  have  the  parent's  share ;  that  this  could 
only  respect  personal  property,  since  the  children  would  inherit 
the  parent's  share  of  a  real  estate  without  any  provision  of  this 
kind ;  that  these  shares  were  likewise  iQ  be  paid  to  the  guardians 
of  such  children,  and  the  receipts  of  such  guardians  to  be  a  dU^ 
charge;  that  such  payment  and  receipt  were  appropriated  to  per- 
sonal estate  ;  and  that  the  words,  of  what  kind  soever,  might  well 
be  satisfied,  by  being  applied  to  personal  property,  which  consists 

of  various  8pecies.(c) 
[*100]      *The  determination  was  in  favor  of  the  devisees. 

Lord  Loughboratigh  said,  '*  As  the  testatrix  had  two  kinds 
of  estates,  namely,  real  and  personal,  to  which  the  words,  *  all 
the  rest  of  my  estate,  of  what  kind  soever,'  might  be  applied,  the 
Court  could  not  restrain  the  meaning  of  them  to  personal  pro- 

Csrty,  and  negative  the  operation  of  them  to  real  estates,  particu- 
riy  as  they  were  so  general  and  comprehensive ;"  OouU  and 
Heathy  J.  were  of  the  same  opinion  ;  and  fFilsorij  J.  observed,  it 
was  plainly  the  intention  of  the  testatrix  not  to  die  intestate  as  to 
any  part  of  her  property,  since  it  appeared  on  the  case,  that  she 
had  surrendered  her  copyhold  to  the  uses  of  her  will. 

In  Barry  and  Edgeworth^{d)  Judith  Only  devised  all  her  land 
and  estate  in  Upper  Catesby,  in  Northamptonshire^  with  all  their 
appurtenances,  to  William  Edgeworth,  Esq.  (to  whom  she  would 
have  been  married,  in  a  short  time,  had  she  lived,)  without  limiting 
any  estate.  It  was  objected,  that  only  an  estate  for  life  passed  in 
these  lands ;  for  that  where  a  man  devised  his  land  and  estate  in 
such  a  place,  it  described  only  the  thing,  and  not  the  interest  in 
it ;  and  the  words  in  Upper  Catesby,  did  nothing  but  point  out 
the  locality  of  the  thing ;  and  that  the  lands  and  estate,  in  this 

case,  were  synonimous. 
piOl]  «The  Master  of^the  Rolls  held,  that  the  case  of  Hie 
Caimtess  of  Bridgwater  and  Duke  of  Bolton,  had  settled 
the  law  on  this  point ;  it  being  a  resolution  given  on  great  considera- 
tion, in  which  the  Lord  Cotjopcr,  when  a  counsel,  discouraged  a 
writ  of  error  in  Parliament ;  and  the  Lord  Chief  Justice  aolt, 
who  pronounced  the  judgment  of  the  Court,  laid  it  down  as  a 
rule»  that  a  devise  of  one's  real  estate  comprehended  not  only  the 
thing,  but  also  the  interest  in  it ;  that  the  word  estate  naturally 

(h)  12  Mod.  602 ;  Leon.  190 ;  1  £q.  Abr.  212. 

(c)  <^iuBrey  If  the  rule,  *^  ezprutio  torum  qum  taaiainmni  mhU  eperiiliir,"  did  not 
apply  Id  ifii^  UMuice  f  '    {d)  2  P.  W.  62^ 
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mgnified  the  interest  rather  than  the  subject.  He  said,  its  primary 
rigniiication  referred  thereto  ;  and  the  Master  of  the  Rolls  added^ 
that  though  the  devise  was  of  all  her  land  and  estate,  in  Upper 
CaUsbjfj  this  was  not  restrictive,  with  respect  to  the  esiate  in* 
tended  to  pass  by  the  will,  but  only  as  to  the  land;  as  if  tlie  tes- 
tatrix had  land  in  another  parish :  suppose  for  instance,  in 
Lower  Catesbjfy  those  lands  could  not  have  passed  by  the  will ; 
that,  as  the  word  estate  had  been  agreed  and  settled  to  convey  a 
fee  in  a  will,  it  would  be  dangerous  to  refine  upon  it,  for  then 
none  could  give  any  opinion  thereupon  ;  and  these  words  and  the 
like  were  frequently  made  use  of  in  wills  :  besides,  if  the  word 
estate  did  not  pass  a  fee,  in  the  present  case,  it  would  be  quite 
void,  since  the  devise  of  the  land  did  before  of  itself  pass  an 
estate  for  life.(e) 

And  no  word  in  a  will  shall  be  r^ected  *which  can  have  [*102] 
any  construetiony  as  is  proved  by  Smith  v.  Coffiny{f)  in 
which  the  words,  the  rest  and  residue  of  my  goods,  chattels^ 
rights,  credits,  personal  and  testamentary  estate,  whatsoever  and 
wheresoever,  and  in  whose  hands  soever,  were  extended  to  real 
estate,  that  the  word  testamentary  might  have  effect. 

In  Tuffnel  and  Pogey{g)  the  testatrix  expressed  her  will  in  these 
terms :  ^*  My  estate  in  Kirby  Hall  I  give  to  Ay^^  but  no  words  of 
limitation  were  added.  Lord  Hardwicke  declared  himself  of 
opinion,  the  word  estate  was  sufficient  to  pass  not  only  the  thing, 
but  all  the  interest  which  the  testatrix  had  in  the  same ;  and  he 
remarked,  that  though  there  was  a  locality,  or  an  expression  de- 
scribing the  situation  of  the  tenement,  yet  the  testatrix  meant  her 
interest  in  it  too ;  for,  said  he,  suppose  (and  he  added,  he  believed 
it  had  happened),  that  a  man  should  give  all  his  real  estate  in 
England^  here  is  a  locality,  and  yet  no  one  will  say  the  interest 
does  not  pass,  as  well  as  the  estate. 

So  the  fee  passed  (A)  by  a  eift  of  all  other  his  estate^  of  what" 
mer  natwre  soever ^  to  his  wtfe^  whom  he  made  his  executrixy  to 
pay  his  debts  and  legcuAes  therewith. 

The  fee,  however,  might,  from  the  purpose  of  the  gift,  have 
passed  without  the  word  estate. 

nnRidoui  v.  Painy{i)  Richard  Pain  devised  all  the  rest,  [*103] 
residue,  and  remainder  of  his  goods,  chattels,  and  personal 
estate,  together  with  his  real  estatCy  not  thereinbefope  devised,  to 
SlizcAethyhis  wife,  and  appointed  her  sole  executrix :  and  Lord 
HardwickCy  after  reading  the  words  of  the  residuary  clause,  ob- 
served, there  can  be  no  question,  but  the  words  together  unth  my 
real  estatCy  will  carry  the  inheritance,  notwithstanding  they  are 
accompanied  with  the  other  woixls,  goods,  chattels,  &c.  For 
though  there  are  cases  in  which  it  has  been  doubted,  whether  the 

(e)  Plow.  160.  ft 

(/)  1  H.  BUck.  444.  (g)  2  Tr.  Atlc.  37 ;  Buoard)  0. 

(A)  Lone  ▼.  Hawkins^  2  Show.  388. 

(i)  3  Tr.  ACk.  4a6. 
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estate,  joined  to  goodft,  fte.  will  oarrjr  the  teiJ  estlitd ;  yetf  - 
wheo  a  testator  says,  together  tinth  my  real  esiaUf  it  puts  it  oat  of 
all  doubt 

It  may  be  observed,  that  the  break  in  the  betitenee  sbowod,  that 
fl)e  testator  did  not  use  the  words  real  estate,  in  the  same  sense  a* 
the  words  in  the  clause,  enumerating  articles  of  personality. 

«In  Itbetsan  v.  Beckunth,(k)  Lord  Chancellor   Talbot  said,  the 

words  estate  at  such  a  place,,  or  in  such  a  place,  had  been  held  to 

pass  the  fee ;  and  he  determined  accordingly  in  that  case.     Aod 

en  an  objection  of  the  tendency  of  the  word  at,  to  confine  the  word 

estate  to  a  description  of  the  subject,  the  Chancellor  said,  he  did 

not  think  there  was  any  difference  betweeh  the  words  in  and  ol/ 

and  added,  that  in  his  opinion,  they  meant  the  same  thing* 

[*104]        *And  his  Lordship  laid  down  this  broad  rule  of  general 

construction  :  <'  (ft/ie  will  be  general^  and  taking  theie^- 

iator^s  loards  in  one  sense,  will  make  the  will  to  be  a  compkts  dis^ 

position  of  the  whole  ;  whereas  the  taking  lAem  in  anMhtr^  mtl 

,ereate  a  chasm  ;  they  shall  be  taken  in  that  sense  which  is  most 

Hkely  to  be  agreeable  to  his  intentions  of  disposing  of  his  wkoit  et^ 

tatej' 

In  Wilson  and  Bobinsonj{l)  the  testator  was  seised  in  fee  of  a 
tenant-right  estate,  and  devised  to  his  cousin  ffWiamSaldwinsonf 
all  his  tenant-right  estate  at  Srigisend  in  Underbarrow ;  and  ia 
all  that  he  and  his  father  took  of  Rowland  Hubberty,  of  his  Ma*^ 
jesty's  lands,  and  all  his  land  at  Beekside. 

On  a  special  verdict,  the  question  was,  what  estate  passed  by  this 
devise  ? 

It  was  objected,  that  by  the  words  tenant-right  estate^  the  qoa- 
lily,  nature,  and  particular  sort  of  laod^  as  fur  as  regarded  the  te>- 
tture,  and  not  tiie  tenant's  interest,  was  in  the  testator's  contempl»- 
tion,  and  embraced  by  his  intention. 

But  the  Court  held,  that  the  fee  of  his  tenant-right  estate  pawed ; 
and  a  distinction  was  taken  between  a  devise  by  the  words  tenant' 
right  estate,  and  tenant-right  land;{m)  and  it  seens  to  have  been 
agreed,  that  if  the  devise  had  been  of  tenant-right  lands^  the  devi- 
sees would  have  had  an  estate  for  life  only. 
[*105]  *And  in  Macaree  v.  7hll,{n)  John  TaU  gave  to  his  cou- 
sin, John  Mataree,  all  his  freehold,  copyhold,  and  lease- 
hold estates  in  the  county  ot Essex  ;  and  having  freehold  and  lease- 
hold lands  in  Middlesex^  gave  and  bequeathed  all  the  rest  and  re- 
sidue of  his  estate,  bothfreehold  and  leasehold,  to  Mary  Tbume* 

And  the  Master  of  the  Rolls  decided,  that  the  fee  of  the  freehold 
lahds  in  Essex  passed  to  John  Macaree. 

After  citing  the  cases  of  The  Countess  of  Bridgwater  v.  DvJke 
of  Bolton,  Marry  and  Edgeworth,  Ibbetson  and  Beckwiih,  and 
TSifffiell  Bnd  Page,  he  said,  it  wm  doubtful  on  the  first  clause,  and 
be  did  not  give  his  opinion  on  that  solely,  but  on  the  whole  ease 

(»)  Cm.  temp.  Talb.  157.  (0  2  Lev.  91 ;  1  Mod.  100. 

0»)  B  ViD.  Abr.  208.  (n)  Ambl.  181. 
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laid  eirciiiDftaiieeB  (  and  be  ahaexrtd,  that  in  the  firM  clausey  the 
tMlator  gare  sueh  tpecles  of  estetes  as  he  ha^  in  Emms;  by  the 
residuary  clause,  he  deseribed  all  he  had  out  of  iS«jea: :  upon  l|iet 
he  deekred  that  he  founded  himself;  andhemade  this  obsery^lion : 
^  The  quantity  of  the  estate  in  MUUkHx  is  not  material  $^tf  th«r# 
is  any,  it  satisfies  the  will.''  > 

And  in  NeUon  and  Coriei  y>,  Delves  and  Carbel9{Q)  the  testatar 
devised  his/reeAs/cI  eHaPB. ; .  and  it  was  faeM,  that  the  devisee  took 
the  fee. 

In  Couper  Murie9^{p)  Thomas  Spotmer,  *teiaed  in  fee   [*106] 
ef  the  premises  in  question^  devised  the  same  in  these 
worde:  <'I  give  end  bequeath  to  Mrs.  itfarlen,  daughter  of  my 
late  uncle  Doctor  Benjamin*fny  estate  at  Braywidt^  Berks. 

It  was  objeeted»  that  the  lee  did  not  pass,  Ist,  for  want  of  the 
word  ail  to  describe  the  entire  estate  of  At  testator ;  ddly,  because 
there  was  not  any  introductory  clause ;  and  3dly,  on  the  ground, 
that  the  wokd  at  Aaced  the  locality  of  the  subject.  ' 

All  these  objections  were  Overruled ;  and  it  was  held,  that  the 
fee  passed. 

BmOeTj  J»  said,  the  uwrdesiate  is  the  nmsi  general  word  whi^ 
tan  be  used;  and  se/kr/ram  Mng  neeessary  io  add  toordsqf  wr 
ksritanee^  m  srder  to  earry  the  fee^  tswds  ^f  limitaiion  must  he 
added,  if  tke  devise  is  to  pass  a  less  estate. 

He  adverted  to  the  case  of  Bfidgwater  v.  Bolton^  in  which  the 
like  doctrine  was  laid  down  by  Lord  Ch.  J.  Holt ;  and  he  sanc- 
tioned the  determination  of  tlmt  case,  and  the  reasoning  of  Lord 
Ch.  1.  Skitj  with  his  approbation. 

in  Ooodsoin  v.  Ooodmn9{q)  the  testator  gave  all  his  estates  in  A, 
^  Nor/vlkf  in  the  ootngfotien  t^  B,  C,  and  A  It  was  insisted^ 
that  this  paseed  the  fee;  but  Hardwicke,  Lord  Chancellor,  said, 
at  durt  he  very  much  dQubted.(r)  There  were  several 
tsmsy  he  ^observed,  on  this  head,  and  the  genemi  rule  is,  [*107] 
lliat  the  word  estate  includes  not  bnly  the  lands  or  thing, 
which  is  the  subject  of  the  devise,  but  ahe  die  estate  or  interest 
therein  ;  as  in  the  ease  of  The  Countess  qf  Bridgwater  v.  Duhe^f 
Bolton*  But  that  case  was  where  the  word  estate  was  used  gene- 
rally, (all  my  estate  real  and  personal ;)  here  the  word  estate  is 
Kmited,  in  point  of  place ;  and  though  later  cases,  as  TuffhtU  v. 
Piwe,  tfnd  Barry  v.  Bdgeworth,  have  gone  farther  than  the  Duke 
bf  fieft«mV,  and  have  faekt,  that  by  the  devise  of  all  my  estate  iai 
or  at  such  a  plaee  (between  which  words,  m  or  u<,  an  idle  distinc- 
tion has  been  made,)  not  only  the  lands  themselves,  but  all  the 
interest  therein  passes ;  and  so  in  2  Lie  v.  96,  by  all  my  tenant*^  At 
estate  ;  yet  there  is  no  case  where  it  has  been  so  held,  where  tlwre 
is  a  farther  description,  as  herc,<»  the  occupation  of  particular  /c- 
nanis.     The  objection  is,  that  this  description  confines  it  to  the 

(o)  6  Feb.  and  16  Juae  1746,  MS.  Cases.  (;>)  1  Term  Rep.  140. 

(q)  1  Ves.  sen.  226.  (r)  See  7  East,  269. 
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lands  themselves ;  and  certainly  nothing  toas  in  the  occupation  t^ 
these  tenants,  but  tic  lands  themselves,  and  nothing  of  the  interest 
or  fee  which  was  in  the  testator.  Yet  the  answer  given  to  this  de- 
serves consideration  ;  that  where  the  description  has  been  by  the 
locality,  it  has  been  held,  both  in  law  and  equity,  to  comprise  the 
interest ;  and  there  is  no  reason  why  the  other  words,  in  the  occu- 
pation, &c.  should  restrain  it  more  than  the  locality,  which  will 
not  But  though  the  estate  and  interest  in  lands  is  not 
[*108]  strictly  local,  "^yet  it  is  attendant  on  a  thing  which  is  lo- 
cal. But  this  is  also  estates,  in  the  plural  number,  which, 
in  common  parlance,  means  a  description  of  the  lands.  As  this 
case,  therefore,  is  particular  and  new,  and  none  have  gone  so  fsjr, 
he  concluded  that  he  would  give  no  opinion  then* 

In  the  cited  case  of  Bailis  v.  Oale,(s)  the  testator  devised  ail 
that  estate  he  bought  of  Mead,  after  the  death  of  his  wife ;  and  Lord 
Hardwicke  was  of  opinion,  and  decreed,  that  both  the  thing  itself, 
and  the  estate,  property,  and  interest  the  testator  had,  passed  by 
the  devise;  and -he  said,  the  latter  determinations  had  extended, 
and  leaned  as  much  as  possible,  to  make  words  of  this  kind  com* 
prehend  not  only  the  thing  given,  but  the  estate  and  irUcreet  the 
testator  had  therein.  He  observed,  that  the  testator  bought  of 
Mead  the  land,  and  thefee'simplc  of  the  land;  and  this  was  agree- 
able to  the  construction  of  the  word  estate,  being  suflScient  to  de- 
scribe the  things  and  the  interest  therein,  as,  it  is  in  case  of  all  my 
estate ;  and  the  cited  cases  of  Wilson  and  Robinson,  and  Mtcaree 
and  Tall,  are  authorities  for  the  same  point. 

Also,  when  the  clause,(0  which  has  the  word  estate,  is,  ia 

sense,  distinct/rom  and  independent  qf,  that  branch  of  a 

[*109]    sentence,  which  has  the  enumeration  of  articles  of  *per- 

sonal  property  ;(t^)  or  ddly ,  when  the  word  estate  is  at  the 

'  beginning  or  end  of  a  sentence  •,{x)  and,  by  reason  of  the  con^jirc'' 

hensive  terms  of  the  other  part  of  the  devise,  cannot  be  qf.  any 

sigmficaiion,  unless  it  has  application  to  real  property  ;  or,  ddly, 

when  the  word  real,  or  any  other  expression  of  that  import,  ia 

conjoined  to  the  word  estate,  the  word  estate  may  be  taken,  in  its 

most  extensive  signification,  and  give  a  right  to  real  property, 

and  to  all  the  interest  therein,  of  which  the  testator  could  dispose. 

Thus,  a  man  bequeadied  some  legacies,  and  devised  some  lands, 
(y)  and  then  proceeded  in  these  words,  <^all  the  rest  and  residue 
of  my  money,  goods  and  chattels,  and  other  estate  whatsoever,  I 
give  to  /  S,  whom  I  make  my  executor  ;^'  and  it  was  decreed, 
that  the  fee  of  the  lands  not  previously  devised  should  pass. 

Again,  in  the  cited  case  of  Bidoui  and  Pain/^z)  L(H*d  Hard- 
wicke said,  there  could  be  no  doubt,  but  that  the  words,  **  together 

(«)  2  Vcs.  ten.  48.  (t)  But  toe  8  Vin.  298. 

(ii)  JVarth  V.  Cr^mpioVf  1  Ch.Cas.  196. 
(x)  Lumlev  ▼.  Moy^  Prec.  Ch.  37. 
(y)  Terrell  t,  Paget  1  Ch.  Caa.  262. 
(s)  3  Tr.  Atk.  486 ;  1  Vtt.  sen.  10. 
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foith  'my  real  estaUy'  would  carry  the  land  and  inheritance,  not- 
withstanding they  were  accompanied  with  the  other  words,  goods, 
chattels,  &c.;  for  though  there  were  cases  in  which  it  had  been 
doubted,  whether  the  word  estate,- joined  to  goods,  would 
cany  the  real  estate;  yet,  when  *the  testator  says  toge^  [*110] 
iher  with  nw  real  estate f  it  puts  it  out  of  all  doubt*'' 

And  in  TTte  Countess  pf  Bridgtvater  v.  The  Duke  ofBolt€n^{a) 
the  words,  '<  and  all  other  my  real  and  personal  estate/'  &c.  &c. 
were  held,  on  account  of  the  adjunct  real,  to  pass  the  fee4arm 
rents,  which  were  the  subject  of  litigation. 

And  in  Audrey  and  iuSd(22e^on,(6)  the  words  of  devise,  after  a 
bequest  of  several  legacies,  were,  '<  and  all  the  rest  of  my  goods 
andf  chattels,  ande^taiey  I  give  to  Middlet<m;  and  it  was  held  by 
Cmaper,  Lord  Chancellor,  that^  from  the  frame  of  the  whole  will, 
the  testator  intended  that  his  real  estate  should  pass ;  but  in  this 
case,  there  was  an  introductory  clause  to  the  will ;  and  by  that 
clause,  the  testator  intimated  an  intention  of  disposing  of  all  his 
worldly  estate  ;  and  this  clause  might  aid  the  construction. 

The  like  observation  is  applicable  to  Tanner  v.  Morse,  and  7%l* 
kjf  V.  Simpson. 

In  Tanner  and  Mi)rse,(c)  the  words  in  the  introductory  clause 
were,  (is  to  all  my  temporal  estate ;  and  the  words  of  devise,  after 
a  bequest  of  several  legacies,  were,  *^  and  all  the  rest  and  residue  of 
raj  estate,  goods  and  chattels  whatsoever,  I  give  and  bequeath 
unto  my  beloved  wift,  Mary  Carter,  whom  I  make  my  full  and 
whole  executrix,  (tf) 

*And  it  was  held  by  Lord  Chancellor  King,  that  the  [*111] 
word  estate,  as  connected  with  the  introductory  clause, 
extended  to  the  real  property  of  the  testator ;  and  on  a  rehearing. 
Lord  Chancellor  Talbot  decreed,  that  an  estate  in  fee-simple  pass- 
ed by  the  words  of  the  will. 

And  in  TVley  v.  Simpson,{e)  there  was  an  introductory  clause 
in  the  will,  intimating  an  intention,  on  the  part  of  the  testator,  to 
dispose,  of  all  Ms  worldly  estate;  and  the  words  of  the  devise 
were,  **  and  all  the  rest  and  residue  of  my  money,  goods^  and  chat- 
tek,  and  estate  whatsoever  ^^  and  Hardwiche,  Ix>rd  Chancellor, 
declared  himself  of  opinion,  that  the  fee  passed.  He  said,  where 
the  Court  had  restrained  the  word  estate  to  a  personal  estate  only, 
it  had  been  when  the  intention  of  the  testator,"  that  it  should  be  so 
used,  had  appeared ;  or  when  it  had  stood  coupled  with  a  particu- 
lar description  of  part  of  the  personal  estate,  as  a  bequesik  of  all 
mortgages,  household  goods,  and  estate,  in  which  the  preceding 
words  were  not  a  full  description  qf  the  personal  estate :  that  if 
the  testator  had  said,' all  the  rest  and  residue  of  my  personal  estate 
and  estates  whatsoever,  a  real  estate  would  have  passed ;  that  this 
bequest  amounted  to  the  same ;  for  the  word  chattels  is  a  full  de- 

(s)  Sdk.  206.  (6)  Cited  Cas.  temp.  Talb.  286w 

(e)  Cm.  tem.  Talb.  S84.  ((I)  £q.  Abr. 

(e)  2  Term  Rep.  K.  B.  W9,  io  a  note. 
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ttcription  of  the  personal  estate  ea  the  werd  peraenal :  that 
{*1 12']  therefore,  wh^  be  had  used  words  ^Qomprehending  all  lu« 
personal  estate,  and  then  made  use  of  the  word  estate,  tb#t 
word  would  carry  a  real  estate :  that  the  word  whataoever  wm 
uaed  here,  which  was  the  same  as  if  he  had  said»  of  nJui^tever  bind 
it  be;  and  if  that  had  Wen  the  ease,  it  would  moat  certainly  haT9 
carried  the  real  estate :  that  the  cited  ease  of  Terrdl  and  Page 
was  very  material  in  this  case  ;  and  that  he  thought  the  oaaea  eoel4 
not  be  distinguished  from  each  other :  in  that  ease,  the  words  of 
devise  were,  *^  all  the  rest  and  residue  of  my  mooey,  goods  aa4 
chattels^  and  other  esiaie  whataoever^  to  18^^  ttie  only  differ- 
eaee  was,  in  that  case,  there  was  the  word  a<A^,  which  he  did  npl 
think  could  distinguish  it :  if  the  derise  had  been,  and  all  the  reat 
and  r^idue  of  my  household  goods,  mortgagea,  and  ^H  other  e»- 
taie,  be  did  not  think  the' words  would  hare  extended  to  the  tee* 
tator's  real  estate. 

The  motive  and  ground  of  this  Uut  obeerwUion  were  eyldeDtly, 
that  the  preceding  words  were  not  a  full  deaeriptioa  of  all  the  tes^ 
tator's  personal  estate. 

Again,  in  the  case  (/)  to  which  IHllej/  and  Simpson  is  subjoinedp 
a  testator,  after  bequests  of  sereral  legacies,  and  a  devise  of  shares 
in  the  eom^market,  to  a  nephew  for  his  life ;  and  of  other  estates^ 
by  that  term,  explained  by  particular  descriptions  of  the  lands  by 
their  local  situation,  to  his  wife  for  life,  devised  all  bif 
[a  1 1 3]  ^estates,  with  all  moneys  in  stocks  Ind  fFilliam  Morle^^e 
hands,  to  four  persons,  share  and  share  alike ;  and  it  wep 
held,  that  the  fee  passed. 

In  observing  on  Bailis  sad  Oak^  already  cited,  (tbe  ease  of  e 
devise  of  all  the  testator's  eatote,  both  rtal  anJLpersonal^  by  a  reaii- 
duary  clause,)  Lord  Hardwiekt  said,  as  to  the  residuary  eluueot  it 
has  been  held,  that  where  estate  is  mentioned  generally,  aisceespep 
nied  with  personal  things,  it  should  be  restrained  to  peraofial ;  but 
never  where  real  estate  is  roentioned ;  iEbr  then  [viz.  in  the  first 
ease]  the  personal  things  shall  be  oonsidenad  only  as  an  ermmtn^ 
tiofu 

The  fee  also  passed  by  the  gift  of  all  my  real  and  personal  e^ 
tate  :{g) 

And  by  the  words,  f^  all  the  rest  and  reaidoe  of  my  estale  wbat^ 
soever  and  wheresoever  :''(A) 

And  by  the  words,  ^  all  other  my  eslate,  ef  what  nature  soever,'^ 
followed  by  the  woitis,  *^  I  give  to  my  wife  «/ba»,  whom  I  make 
my  executrix,  to  pay  debts  and  legacies  therewith  ^^(i) 

And  by  the  words,  '^  ray  whole  estate  to  my  wifis,  paying  debts 
and  legacies  i^\k) 


(f)  Fl€lih$r  T.  aMR]M0n.  9  Term  Rep.  SSS. 

(i)  Bamesy.  Ptdeh,  6  Vet.  604,  by  Lord  DMon. 

(A)  D9t  Y.  Chapmant  1  H.  Black.  223. 

(t)  Lane  r  Hawkiw,  2  Show.  866. 

(ib)  JohntanY,  Kirman,  1  Roll.  Abr.  801 
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* 

Also  by  the  words^  ^  all  my  freehold  and  leasehold  es- 
tates :"(/) 

*Also  the  equitable  fee,  subject  to  the  legal  estate  in  [*114] 
trustees  for  the  payment  of  debts^  has  passed  by  force  of 
the  words,  '^  all  the  rest,  residue,  and  remainder  of  my  real  and 
personal  estates  whatsoever  and  wheresoever,  I  give  to  my  wife, 
her  heirs,  executors,  and  administrators ;  and  I  constitute  her  my 
flfole  executrix."(m) 

In  that  case,  the  devise  was  to  trustees  to  sell  and  to  pay.  The 
surplus  produce  was  not  given.  The  residuary  clause  passed  this 
residue  and  the  right  to  the  equitable  estate  in  the  lands  till  sold. 

The  like  point  was  decided  in  Cliffe  v.  Gibbons j{n)  in  which  the 
testator  directed,  that  all  his  debts  should  be  paid  as  soon  as  conve* 
niently  could  be  after  his  decease,  together  with  his  funeral  and 
other  charges ;  and  thereby  gave  power  to  Elizabeth  Waterhoustj 
his  wife,  if  needs  should  be,  to  sell  his  lands,  tenements,  servants, 
goods,  and  chattels  m  Jamaica,  and  his  leases,  shipping,  and  goods 
in  England^  to  raise  money  to  pay  the  same,  and  tiien  to  pay 
such  legacies  as  are  given  by  his  will ;  among  which,  he  gave  his 
said  wife  1,000/.  to  be  by  her  detained  out  of  the  first  money  that 
could  be  raised  by  the  profits  or  sale  of  his  estate,  after  pay- 
ment of  his  debts ;  and  the  residue  of  his  estate,  after 
debts  and  ^legacies  paid,  he  gavje  to  his  said  wife,  whom  [^115] 
he  made  sole  executrix. 

But  in  Halliday  v.  Hudson,{o)  though  the  executor  took  the 
real  estate,  and  there  was  a  gift  to  him  of  '^  all  the  testator's  goods 
and  chattels,  stock  in  trade  of  every  kind  whatsoever ;  all  money 
due  to  him  at  his  death,  and  with  every  utensil  belonging  to  the 
trade,  in  order  to  enable  him  to  discharge  all  the  testators  debts 
and  l^acies,''  with  a  subsequent  clause,  in  these  words,  ^^  the  rest 
•  and  residue  I  give  to  my  executor  before-named ;  yet,  on  account 
of  a  recital,  or,  at  least,  partly  on  account  of  a  recital,  in  these  terms, 
my  situation  is  such,  that  I  am  obligated  to  make  a  will ;  for,  if  I 
should  do  otherwise  than  well,  my  heir  would  come  in  for  all  my 
land,  and  my  just  debts  would  remain  unpaid  ;  as  I  owe,"  &c. ;  it 
was  decided,  that,  in  equity,  the  real  estate  belonged  to  the  heir, 
subject  to  the  payment  of  the  debts* 

And  the  fee  passed  by  a  gift  of  all  the  testator's  estate  and  ef- 
fects, real  and  personal,  whatsoever  and  wheresoever,  not  before 
.  disposed  of,  after  payment  of  debts,  legacies,  and  funeral  expen- 
ses, (/i) 

Also,  by  the  words  personal  estate,  and  estates  whatsoever,  the 
real  estate  and  the  fee  thereof,  would  pass.(7) 

(Q  Per  Lord  Kienyon,  io  Dot  ex  dem.  Davy  ▼.  Bumsallf  6  Term  Rep.  34. 

(m)  GoodtitU  d.  Hart  ▼.  Knot,  Cowp.  43 ;  also  3  Ves.  ^nd  Bea.  160. 

(n)  2  Lord  Raym.  1324. 

(o)  3  Veg.210.  (p)  Infra,  word  Effects. 

(/)  Ptr  Lord  Hardwieke  and  Lord  Kenyon,  2  Term  Rep.  6«0. 

VOL.  H.  8 
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*Also,  by  the  word  ^^/a/e^,  standing  singly  and  alone.(r) 

A  repetition  of  the  word  estate,  as  in  a  gift,  of  all  my  tetate 
and  estates,  may  demonstrate  an  intention  to  pass  real  property, 
and  all  the  estate  therein. (5) 

And  a  general  context  from  combined  expressions,  may  produce  an 
effect,  which  would  not  arise  from  any  single  expression*  dvjr- 
son  r.  Atkinson^ii)  is  an  authority  for  this  point. 

And  the  fee  has  passed  by  the  term  estate,  notwithstaodiog  a 
limitation  to  the  exectUorSf  and  althoagh  there  had  been  other  gifts 
of  other  lands  to  the  same  devisee  and  her  heirs.(tf ) 

And  the  fee  may  pass  under  a  context,  although  the  word  '<  per- 
sonal" be  an  adjunct  to  the  word  estate;  as  in  a  eift  by  these 
words,(r;)  **  I  give  unto  my  wife  EHher  Thfieldf  all  my  stock  of 
cattle,  corn,  hays  and  grain,  sheep,  hogs  and  cattle  of  all  kinds, 
household  goods  and  furniture,  ready  money  and  securities j»f  mo- 
ney, rights,  credits,  and  personal  estates  whatsoever  and  whereso- 
ever, subject,  nevertheless,  to  the  above  legacies ;  to  hold  lo  the 
said  Esther  Tbfield^  for  and  during  the  term  of  her  natural  life, 
provided  she  keep  single ;  but  and  if  she  marry,  she  shall 
[*117]  receive  no  profits  or  benefits  *from  my  estates  whatsoever ; 
but  at  the  time  of  her  marriage  shall  resign  up  all  my 
personal  estates  to  the  afler-mentioned  legatees,  in  manner  follow- 
ing:  first,  I  give  and  bequeath  unto  my  brother,  Ji»An  Ihjteidj  the 
house  and  premises  wherein  I'^now  dwell,  with  the  closes  adjoiii- 
ing,  and  all  the  appurtenances  thereunto  belonging,  with  the  tene- 
ments, to  hold  to  him  my  said  brother  Mm  Tofield^  bis  heirs  «ad 
assigns,  for  ever  ;  and  the  remaining  of  my  vemofuU  estates  I  give 
and  bequeath  to  my  brother  Joseph  Thfieloj  my  siater  EUzimeih 
Ratlidgey  and  my  sister  Mzry  Cope/,- share  and  share  alike,  to  held 
to  them,  their  heirs  and  assigns,  for  ever ;  but  and  if  the  aaid 
Esther  Tofield  shall  remain  single  or  unmarried,  I  hereby  declare 
that  she  shall  possess  all  my  above-mentioned  estates  for  and  dur- 
ing the  term  of  her  natural  life,  and  at  her  decease  I  sive,  deviae, 
and  bequeath  mt/  personal  estates  as  above^mentionea;  that  ta,  to 
John  Tojleldy  my  brother,  the  house  and  premises  wherein  1  now 
dwell,  with  the  appurtenances  thereunto  belonging,  to  hold  to  bhn, 
his  heirs  and  assigns,  for  ever  ;  and  the  remaining  of  my  pensonal 
estates  \  give  and  bequeath  to  my  broth.ers  Joseph  and  Bmjamin, 
and  my  sisters  Elizabeth  and  Mary  equally,  share  and  share,  to 
hold  to  them,  their  heirs  and  assigns,  for  ever  :  lastly,  I  do  appoint 
my  said  wife  sole  executrix,"  &c. 

And  Lord  Ellenborough  observed,  <<  as  to  the  freehold 

[*11S]   lands,  the  Court  has  had  no  doubt;  *tbe  only  question  as 

to  them  was,  whether  they  passed  under  the  words '  all 

(r)  Ptr  Lord  Ktnyon,  2  Term  Rep.  6S0 ;  bnt  see  Lord  Hardwkke't  Opinion,  cited 
ibid.  («)  2  Term  Rep.  SSd. 

(/)  1  VVils.  383 ;  infra. 

(u)  IViUiam$  ex  dcm.  flui^het  v.  Thttnuu,  12  East,  141. 
(r)  Dot  ex  dem.  Tofidd,  \\  East, 246. 
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my  penonal  estates;'  and  it  being  clear,  beyond  all  possibility  oC 
doubt,  upon  the  face  of  the  will,  that  the  testator  meant  by  these 
words,  (not  what  is  ordinarily  understood  by  them,  but)  such  real 
property  over  which  he  had  an  absolute  personal  power  of  disposi- 
tion and  control,  we  have  no  hesitation  in  saying,  that  tlie  freehold 
pasted  by  this  description." 

And  under  a  gift  of  all  the  estate  of  the  testator,  an  ulterior 
devisee  may  take  thefee^  although  there  be  a  prior  gift  for  life  or 
in  tail  to  other  persons ;  provided  the  word  eaiaie  be  used,  and  can 
be  read  as  a  gift  of  all  the  interest ;  and  the  several  gifts  ai*e,  in 
intention,  dispositions  to  the  several  devisees  of  different  portions 
of  the  fee-simple,  in  a  distribution  between  them,  of  a  particular 
estate,  with  remainders  expectant  on  that  estate.(j?) 

Also  this  term,  or  any  corresponding  term,(^)  in  a  residuary 
clause,  VOMJ  carry  the  fee,  notwithstanding  the  devisee  has  in  the 
same  property  a  particular  estate  by  express  limitation  by  a  former 
gift  ;(j:)  and  even,  although  there  be  other  property  not 
previously  devised,  *  which  nugh  satisfy  the  language  of  [*119] 
the  residuary  clat]se.(a) 

Ibbti807i  V.  Beckwiih  {b)  affords»the  conclusion,  that  a  devise  of 
all  lAe  estate  to  one /or  life^  and  after  his  decease  to  another  ^  will 
carry  the  fee  to  the  remainder-man. 

In  tlMt  case,  tbe  devise  was  in  these  words :  I  give  unto  my 
loving  mother  all  my  estate  at  NorthwitA  Close^  North  Closes f  and 
my  £jrm  held  at  Boomer^  with  all  my  goods  and  chattels^  as  they 
Do^wmd, /or  ker  natural  life  ;  and  to  my  nephew  Thomas  Dod- 
son,  after  her  death :  and  Lord  Talbot ^  after  answering  some  ob- 
jections to  the  efficacy  of  the  word  estate  to  pass  the  fee,  continued 
to  observe,  that  <<  then  it  must  return  to  the  words  all  my  estate 
to  my  motiier  for  her  life^  and  to  my  nephew  Thumas  Dodson^ 
ofter  her  death;  and  he  added,  now  although  the  word  estate  may, 
in  eommon  speech,  not  mean  an  inheritance,  yet  it  seeips  dear, 
he  lias  meant  it  so  here;  and  then  taking  it  in  that  proper  legal 
sense,  it  will  be  a  .complete  disposition  of  the  whole ;  whereas, 
taking  it  to  carry  but  an  estate  for  life,  there  will  be  a  chasm,  an 
ineomplete  disposition."  Afterwards,  in  the  same  case,  and  in  an- 
swer to  another  head  of  objection,  he  added,  <^  Although  he  gave 
il  particularly  to  his  mother  in  the  first  place,  yet  the  devise  to 
his  nephew  is  in  general  words ;  and  I  qannot  see  that 
tbe  ^limitation  for  life,(c)  in  the  first  instance,  where  the  [M20j 
seeond  limitatioa  is  general,  can  make  any  difference. 

That  the  fee  may  pass  by  the  word  estate,  this  word  must  stand 
general  and  unconnected  :  for, 

(x)  Ibbettanv.  Beckwithy  Cm.  temp.  Talb.  167 ;  Fletcher  v.  Stntton,  2  Term  Rep. 
060 ;  Oretton  ▼.  Howard  and  others,  6  Taunt.  94. 
(jr)  Hogen  t.  Jaektoiiy  Cowp.  299. 

(s)  ibbtlMm  V.  BeekwUh,CM9.ttmp.  Talb.  157  ;  Kidout  v.  Pain^  1  Ves.  ten.  10. 
(a)  Aitfoul  ▼.  Pain.  1  Ves.'seii.  10. 
(fr)  Cas.  temp.  Talb.  157. 
(e)  See  Andrew  t.  Soythovst,  5  Term  Rep.  293. 
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Ist,  If  a  limitation  be  added  to  express  any  particular  time  {i)  for 
the  contiouance  of  the  interest ;  or, 

2dly,  If  the  word  be  used  as  of  the  same  signification  with  the 
word  tenement  or  farm  ;{e)  and  this  is  apparent  from  the 
context  of  the  will ;  or  from  any  expression  ;  referring 
to  situation,  as,  my  estate  lying  in  jS';  or  describing  the 
land  in  the  occupation  of  particular  persons ;  as^  my  es- 
tate in  the  occupation  of  A  ; 

it  will  be  construed  to  be  merely  descriptiTe  of  the  subject,  and 
not  to  express  the  duration  of  interest  or  time  of  enjoyment. 

That  the  general  effect  of  the  word  estate,  or  any  correspond- 
ing expression,  may  be  restricted  by  express  limitation  of  a  par- 
ticular estate,  is  proved  by  the  case  of  Saytr  ▼.  Masterfnanj{f) 
(my  several  estates  and  farms,  and  all  my  other  estate  in  the  pa- 
rish of  Croft^  to  one  for  life,  with  limitations  over;)  and  by 
[*121]  Hodges  V.  MiddletanJ^g)  (my  real  estate  in  the  parish  *of 
Barkings  with  special  limitations  in  strict  settlement.) 

A  devise  was  of  the  copyhoM  estate  at  Putney ,  consisting  of 
three  tenements,  and  now  under  lease,  without  words  of  limita- 
tion, and  only  an  estate  for  life  passed. (A) 

And  it  has  been  held,  that  a  gift  in  these  terms,  *^  I  give  my  es- 
tate in  the  occupation  of  A,  or  lying  in  B;  or  I  give  my  estates  or 
farms,  or  estates  and  farms, (t)  will  not  pass  the  fee.'' 

In V. ,  Lord  Kenyon  observed,  "I  doubt,  in  this 

case  (a  case  in  which  the  devise  was  in  these  words)— [The  refer- 
ence to  this  case  is  mislaid,  and,  if  found,  will  be  supplied  in  the 
Appendix,]  how  ihe  word  estcttes  could  be  construed  to  carry  a 
fee,  coupled  as  it  is  with  words  of  local  description,  and  followed 
by  a  devise  of  the  appurtenances  which  necessarily  would  have 
been  included,  if  he  had  meant  to  give  a  fee  by  the  word  es- 
tates.(Ar) 

In  Fletcher  and  Smiton,{l)  hord  Kenyon  admitted,  that  the 
word  estate  might  be  so  coupled  with  other  words  as  to  explain 
the  general  sense  in  which  it  would  otherwise  be  taken,  and  to 

confine  it  to  mean /arm^  and  tenements. 
[•122]  *In  Doe  v.  Wrighty{m)  there  were  two  devises,  one  to 
1  Mot  all  hisr  lands,  freehold,  copyhold,  and  leasehold, 
in  Aj  the  other  to  /  ^,  of  all  his  estate,  freehold  and  copyhold, 
in  B.  I  fVtooik  an  estate  for  life  only  in  the  lands  in  A^  although 
he  took  the  fee  in  the  lands  in  B. 

(d)  Tnfra, 

(e)  2  Tenn  Bep.  K.  B.  669,  per  Lord  Kenytm. 

if)  Ambl.  344.  (g)  Dougl.  431. 

(A)  Pettiweard ▼.  Preaeot,  7  Ves.  641.    See  3  Ves.  &  Bea.  160.  6  Taunt.  317.  410. 
(t)  S4^er  r,  Moilerman^  Ambl.  344 ;  Frogmorton  v.  Wrighl,  3  Wilt.  418 ;  Hogan  ▼. 
Jaduon^  Cowp.  299 ;  2  Term  Rep.  666. 
(A)  See  Doe  ▼.  ciaytan,  8  EaM,  141.  S.  P. 
(0  2  Term  Rep.  669. 
(m)  8  Terni  Rep.  64 ;  1  New  Rep.  336  ;  Manifield  disientin^. 
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But  a  devise  of  all  my  estate,  real  and  personal,  whatsoever ; 
that  is  to  say,  my  land,  houses,  and  all  other  buildings^  situate  at 
Ji,  on  my  estate,  and  likewise  all  my  household  furniture  and 
stock  in  trade,  carried  a  fee  in  the  lands  at  S.(n)  CHbbsj  Ch.  J* 
in  delivering  the  judgment,  considered  the  rule  of  construction  to 
be  more  extensive  than  in  former  times. 

Formerly,  it  was  doubted,  whether  the  word  a/,  connected  with 
the  word  estate^  and  referring  to  the  situation  of  the  lands,  would 
not  confine  the  import  of  the  word  estate  to  a  mere  description  of 
the  property,  (o) 

The  determination  of  the  case  of  Coujper  v.  Maniny{p  )  already 
stated,  and  several  of  the  other  cited  cases,  exploded  this  notion. 

In  the  last-mentioned  case,  it  was  held,  that  the  word  ca  would 
not  of  itself  qualify  or  restrain  the  import  of  the  word  estate^  or 
fix  its  meaning,  so  inseparably  to  the  thing,  that  it  might 
not  be  also  applied  to  the  interest ;  *still,  however,  in  draw-  [*123] 
ing  the  concfysion,  whether  the  word  estate  be  or  be  not 
descriptive  of  a  farm  or  other  subject,  there  is  more  than  ordinary 
difficulty. 

Modem  cases  have  relaxed  the  doctrine  of  the  earlier  deci- 
sions. • 

The  progress  already  shown  is,  that  the  word  estate  may  ex- 
tend to  the  inieresty  notwithstanding  the  devise  be  of 

My  estate  at  ^raywiekj  Berks  ; 

All  my  estate  in  England; 

All  my  estate  bought  of  Mead; 

All  my  tenant-right  estate ; 

My  freehold  estate. 

My  estate  freehold  and  copyhold  in  B. 

And  in  Roe  v.  Wright j{q)  the  Court  of  King's  Bench  decided, 
that  a  devise  of  all  my  estate  [in]  lands,  &c.  called  and  known  by 
the  name  of  the  Coal  Tard^in  the  parish  oiSt.  CHleSj  London^  pass- 
ed the  fee ;  but  the  Court  supplied,  in  construction,  the  word  tn, 
in  that  part  of  the  gift  in  which  this  word  is  inserted  in  brackets. 

GKbbs,  Ch.  J.  in  delivering  his  opinion  in  Denn  v.  Hood,  did 
not  advert  to  this  circumstance.(f) 

In  another  case,  Mr.  Poyntz  [s)  devised  by  these  expressions : 
^'  I  leave  to  my  dearly  beloved  and  eldest  daughter  Geargiana, 
to  herself,  all  my  estate   in   the    parish  of  Brcuifieldj 
with  *my  farm  called  Boots  and  Hazards,  to  Bella  Tbums-    [*124] 
hendf   for  heriself."    And  5th  August,  1811,  the  Master 
of  the  Rolls  decreed,  that  all  the  estates  in  the  parish  otBradJleld, 

• 

(n)  Detm  ex  dem.  Ri^uard$on  ▼.  Hood  and  oUien,  7  Taunt.  35. 

(o)  ibbetton  ▼.  Beekwth,CaM,  temp.Talb.  167. 

{p)  1  Term.  Rep.  4n. 

(7)  7  East,  269.  (r)  7  Taunt.  36. 

(«)  MS.  Gates. 
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ttxoept  the  farm  called  Boais  and  Hazards,  passed  to  the  defen- 
dant Lady  Otorgiana  Anna  Townakendf  in  fee;  aod  the  farm 
called  Boots  and  Hazards ^  passed  to  the  defendant  Bella  Thuma^ 
hmdy  for  life,  with  remainder  to  the  said  Lady  Otorgiana  Anna 
Hmmshend  in  fee. 

As  to  Boots  and  Hazards,  the  decision  is  very  impcH'taat,  if  it 
can  be  sustained. 

And  although  in  Chichester  v*  Chichester,{i)  the  devise  was ''  of 
all  my  estate  of  •Sshton,*'  the  terms  were  descriptive  of  the  in<^ 
terest,  and  passed  the  fee,  and  were  not  restricted  to  a  locality,  so 
as  to  be  confined  to  the  lands. 

In  Denn  ex  dem.  Richardson  v.  Hoodj{u)  the  devise  waS) ''  of 
Sll  my  real  and  personal  estate  whatsoever ;  that  is  to  say,  my 
lands  and  honses,  and  all  other  buildings,  situate  at  S,  upon  my 
estate,  and  likewise  all  my  household  furniture  and  stock  in  trade/' 
and  yet  the  fee  passed. 

In  Harding  v.  Qardner,{x)  the  gift  was  in  thesip  terms ;  my 
freehold  estate,  consisting  of  thirty  acres  of  land,  more  or  less,  with 
the  dwelling-houses,  &c.  and  yet  it  was  decided  that  the  fee  pass* 

ed. 
[•125]  •While  in  Peltiward  v.  Prescott,{y)  the  gift  was  of 
my  copyhold  estate  at  P,  consisting  of  three  tenements, 
and  now  under  lease,  &c.;  and  the  Master  of  the  Rolls  decidedi 
that  for  want  of  words  of  inheritance,  the  devisee  took  an  estate 
for  life  only. 

In  Randall  v.  Tuchin,{z)  it  was  determined,  that  the  word  es- 
tates, used  in  the  operative  clause  of  a  will,  although  referring  to 
hcality,  would  convey  a  fee-simple,  unless  there  was  in  the  will 
other  matter  to  control  that  signification. 

The  devise,  according  to  the  marginal  note  of  the  report,  was  to 
T  C,  of  various  houses,  described  by  situation,  abuttals,  dimeu'^ 
sions,  and  occupiers,  <^all  which  estates,  being  copyhold  of  the 
manor  of  K,  I  devise  to  7  C  for  life,  aod  after  his  decease,  to  his 
son -MO.''  ,       ' 

Devise  to  MP,  of  various  other  houses  .niA  premises  similarly 
described,  including  the  fFhite  Bear  public-house,  and  abutting 
on  the  copyhold  estate  before  given,  '^all  which  said  estates^  be- 
ing copyhold,  of  the  manor  of  JT,  I  devise  to  M  P  (or  life,  and 
after  her  decease,  to  her  son  MP;  and  I  order,  that  so  long  as 
W  P  shall  choose  to  live  in  the  public-house,  and  keep  the  same 
in  good  repair,  he  shall  not  be  charged  more  than  his  present  rent 
And  I  devise  to  il/P,'the  son,  all  my  freehold  estate, 
[•126]  situate,  &c.  And  I  bequeath.to  8  G,  and  fT^his  wife, 
and  the  survivor,  the  sum  of  five  shillings  per  week  out  of 

(0  4  Taunt.  176.  (u)  7  Taunt.  36 ;  2  ManbaU,30t. 

(x)  1  Taunt,  h,  Broderip,  72. 

(y)  7  Ves.  648 ;  see  also  2  Term  Rep.  659 ;  1  Ves.  ten.  228. 
(s)  6  Taunt.  410. 
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the  estates  bequeaifaed  to  If  P  aod  Sfr^    Held,  that  M  P,  the 
ton,  took  an  estate  in  fee  in  the  eopybold. 

OibbSf  Ch«  J.  among  other  obaeryattonsy  said,  <^Now  the  word 
estate  is  here  used  in  the  operative  part  of  the  devise,  not  intro- 
dueed  incidentally  afler  the  devising  part  is  perfected,  but  intro- 
duced in  the  devise  itself.  It  is  admitted  by  the  counsel  for  the 
plaintiff,  that  the  word  estate  carries  a  fee,  unless  other  parts  of 
the  will  restrain  its  effect.  Formerly,  a  narrower  construction 
prevailed,  and  it  was  beUJ,  diat  if  tJ^e  former  wcnrds  described  lo- 
eaitty,  the  word  estate  was  not  descriptive  of  the  quantity  of  in- 
terest, but  designated  local  position ;  but  it  is  now  held,  that 
though  the  word  estate  points  at  a  certain  house  or  parish  where 
the  estate  is  ettuate,  yet  it  aball  carry  a  fee,  unless  restrained  by 
other  parts  of  the  will.  It  may  be,  that  the  signification  of  the 
word  estate  may  be  restrained,  but  it  lies  on  the  party,  who  seeks 
to  narrow  its  construetioe,  to  show  by  what  expressions  in  the  will 
it  is  restrained.  Here  the  counsel  for  the  pkintiff  urg^s,  that  the 
testator,  after  the  words  of  local  description,  uses  the  word  estate 
as  meaniog  no  more  tbao  what  he  had  before  described.  The 
counsel  for  the  defendant  fairly  answers  this;  he  says,  the  reason 
why  the  testator  has  enumerated  the  different  houses  of  his  copy- 
holds, is,  because  he  meant  to  give  some  to  one  person, 
8ome4o  ^another :  the  fneehoid  estate  he  meant  to  give  all  {*I27] 
to  one,  and  therefore  says,  ^*  I  give  to  Marinus  C^nnheSf 
ail  my  freeheld  estate ;''  but  that  he  was  obUged  to  describe  the 
parts  of  his  copy  hold,  in  order  to  show  what  was  to  go  to  one,  and 
what  to  another;  but  after  having  enumerated  them,  he  deserts  tbe 
local  description,  and  takes  up  the  word  estate ;  and  it  appears  to  me, 
that  this  is  a  fair  explication  of  the  cause  of  his  so  enumerating 
them,  and  does  not  take  finom  the  legal  effect  of  the  word  estate, 
nor  give  it  a  narrower  construction  then  the  lew  generally  gives 
it.  In  the  case  of  Z>oe  v.  Clciyton,(a)  cited  by  the  counsel  for  the 
]^aifitiff,  it  is  observable,  that  the  wodrd  estate  is  introduced,  and  . 
when  the  testator  uses  it,  it  there  refers  to  the  estate  he  had  be- 
fore given,  and  then  the  fee^simple  does  not  pass  by  the  word  estate. 
The  counsel  for  the  defendant  has  also  referred  us  to  Uthwatt  v. 
Btyemilf  and  it  does  appear  to  us,  that  the  present  bears  a  very 
near  resemblance  to  the  case  cited.  Here  his  Lordship  stated  the 
devise  in  that  case.  (6)  The  question  was,  whether  the  daughters 
took  an  estate  in  fee  or  for  life.  It  was  contended  there,  that  though 
the  gift  was  conveyed  to  them  by  the  word  estate,  other  words 
qualified  it,  and  gave  it  a  narrower  sense  than  naturally  belonged 
to  the  word.  What  the  testator  gave  was  his  said  free- 
hold estate;  and  as  he  had  *given  his  freehold  lands  for  [*1;36] 
life  before,  it  was  contended,  that  the  word  estate  signified 
no  more  than  his  said  freehold  lands  ;  hut  this  Court  held,  that  it  . 
meant  a  fee;  in  addition  to  this,  other  circumstances  of  the  will 

(a)  8  East,  141.  (&)  Ftcic  6  Taunt.  317. 
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do  certainly  furnish  a  strong  reason  for  saying,  that  ^^  estate,''  as 
used  by  the  testator,  meant  that  which  the  law  construes  it  to 
mean,  if  not  restrained  by  other  words.  He  gives  to  Mary  Price 
for  life,  remainder  to  'Marintis  Price;  and  his  will  is,  that  soloog 
as  fV.  Points  lives  in  the  public-house,  and  keeps  it  in  repair,  he 
shall  not  be  charged  more  than  fourteen  pounds  per  anntan.  It 
seems  as  if  the  testator  contemplated  that  the  two  Prices  were  the 
persons  who  would  have  the  power  of  raising  the  rent  which 
Points  paid  ;  and  it  therefore  strongly  looks  as  if  he  meant  that 
their  estate  should  last  at  least  as  long  as  Points  had  the  option  of 
continuing  in  the  public-house.  Here  is,  in  addition  to  this,  an 
annuity  to  Samuel  and  Mannah  Groves,  of  five  shillings  a  week ; 
and  it  is  clear,  that  the  testator  contemplated  that  it  was  to  be  paid 
out  of  that  which  he  had  before  eiven  to  Mary  Price  and  Marinas 
Price;  and  it  therefore  shows,  uat  be  meant  a  larger  estate  than 
for  life  should  pass  to  them.  It  is  admitted  by  those  who  con* 
test  it,  that  the  word  estate,  not  being  qualified,  does  carry  with 
it  this  meaning.  We  think,  looking  at  the  other  words  of  this 
will,  that  so  far  from  qualifying  this  construction,  they 
[*129]  rather  confirm  it  It  *does  seem,  therefore,  that  the  pro- 
perty given  to  Mary  Price  smd  Marinus  PricCy  is  given  to 
the  latter  in  fee. 

Mr.  Justice  Heath  added,  ^  I  am  of  the  same  opinion.  The 
principle  is,  that  where  the  word  estates  is  an  operative  word^  it 
passes  a  fee ;  and  to  try  whether  it  be  operative  or  not,  the  test 
is,  to  strike  it  out  of  the  will,  which  test  being  applied  here,  the 
devise  becomes  nonsense. 

Utkwatt  V.  Bryant y{c)  is  another  strong  case  to  show  that  the 
Courts  are  relaxing  in  respect  of  the  effect  of  words  of  locality. 

In  that  case,  a  testator  devised  ^^  all  his  freehold  lands,  tene- 
ments, &c.  in  the  parish  of  J?,  to  trustees,  for  a  term  of  one 
thousand  years,  in  trust,  to  raise  five  hundred  pounds  by  mort- 
gage, for  the  payment  of  his  debts,  subject  to  which  term,  be  de- 
vises his  said  freehold  lands,  tenements,  &c.  in  the  said  parish,  to 
his  wife  for  life,  remainder  to  his  son  C  for  life,  remainder  to 
trustees,  to  preserve  contingent  remainders;  remainder  to  CTs 
first  and  other  sons,  and  their  heirs  males ;  and  in  de&ult  of  such 
issue,  he  devised  his  said  freehold  estate  in  the  said  parish  to  bis 
daughters,  as  tenants  m  common.  And  yet  the  daughters  were 
held  to  be  tenants  in  common  in  fee  under  this  residuary  clause  of 
devise. 

In  Denn  v.  HoodJ^d)  Ch.  J.  Oibhs  distinctly  adverts  to  this 
change  in  the  disposition  of  the  Courts.     He  observed, 
[♦130]  "  It  is  true,  that  •formerly,  these  words  would  have  re- 
ceived a  narrower  construction  than  we  at  this  day  put  on 
them.     It  is  true,  that  formerly,  if  the  word  estate  were  accom- 
panied by  words  which  pointed  at  locality,  it  would  not  have  been 
• 

rr)  6  Taunt.  317.  (r/>  7  Taunt.  36. 
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held  to  carry  a  fee ;  but  later  cases,  decided  on  the  apparent  or 
▼ery  probable  intent  of  the  testator,  have  held,  that  the  word 
estate  would  pass  a  fee,  notwithstanding  that  there  were  words  of 
locality  joined  with  it  One  of  the  first  was  that  cited,  of  ^  my 
estate  at  Braywick,^  So  that  devise  in  Doe  on  demise  of  Child 
T.  Wright^(e)  ^  all  my  estate,  freehold  and  copyhold,  lying  and 
being  in  Ellington  in  Huntingdonshire.*  No  case  could  be  stron- 
ger than  that  for  the  inference,  that  the  testator  was  pointing  out 
only  the  local  situation ;  but  the  Court  held,  that  he  meant  by 
^  estate,'  the  quantity  of  interest  he  meant  to  convey  \  and  by 
the  words  at  Ellington^  the  description  which  was  to  identify  the 
lands."  And  he  explained  the  grounds  of  the  decision  in  favor  of 
the  fee,  by  a  criticism  on  the  case  before  the  Court  \{J)  adding, 
'^  So  here,  by  <  all  my  estate,'  the  testator  means,  according  to 
the  doctrine  of  the  late  cases,  to  designate  the  quantum  of  Interest ; 
and  lest  the  parties  should  not  know  where  to  find  the  property, 
he  adds  the  local  description  :  my  land  is  at  Stanford  Bridge^  in 
Yorkshire  ;  my  houses  are  on  the  land,  and  my  furniture 
is  in  the  houses.  I  think,  therefore,  there  is  *no  ground  [*131] 
to  hold  that  these  words  passed  less  than  a  fee." 

The  other  three  Judges  concurred. 

And  although  the  wdrd  estates  has  been  coupled  with  the  word 
saidf  and  it  was  open  to  be  contended,  that  the  words  ^^  the  said 
,  estates^**  were  a  reference  to  freehold  messuages,  lands,  and  tene- 
ments, previously  devised,  as  the  subject  unconnected  with  the  in- 
terest, yet  the  word  estates  was  applied  to  the  interest  or  fee,  as 
well  as  the  subject 

In  Boe  ex  dem.  Allport  v.  Bacony{g)  the  testator  devised  to  his 
wife,  <'  all  and  singular  his  freehold  lands,  messuages,  and  tene- 
ments at  Tuibury  and  Hanbury^  and  elsewhere,  with  all  his 
household  goods,  cattle,  chattels,  debts,  and  implements  of  hus- 
bandry, &c.  for  her  natural  life ;  and  after  her  decease,  then  all 
the  said  estates,  goods,  &c.  to  be  divided  among  his  sons,  share 
and  share  alike. 

The  ground  of  the  decision'  was  expressed  by  Lord  Ellenbo- 
rough,  in  these  terms  : — 

^'  If  we  are  called  on  to  construe  this  will  with  the  same  criti- 
cal precision  that  would  be  prescribed  to  a  grantmarian,  I  should 
be  much  inclined  to  adopt  the  arguments  of  the  learned  counsel, 
because  <  the  said  estates'  do  seem^  in  strictness,  to  refer-  to  the 
freehold  lands,  messuages,  and  tenements  before  devised,  accord- 
ing to  the  rule  verba  relata  inesse  videntur.  But,  in  cases 
of  this  sort,  unless  the  testator  *uses  expressions  of  abso-  [*ld2] 
lute  restriction,  it  may  in  general  be  taken,  that  he  intends 
to  dispose  of  the  whole  interest ;  and  in  furtherance  of  this  inten- 
tion, Courts  of  Justice  have  laid  hold  of  the  word  ^  estate,'  as 


s 


[e)  1  New  Rep.  336 ;  8  Term  Rep.  64.  (/)  Denn  ▼.  Hood, 

(g)  4  Mau.  U  Sel.  366;  also  Uthtoatt  ▼.  Bryant^  6  Taunt.  317;  Bmndall  ▼.  Jaeh- 
ton  and  another,  6  Taunt.  410. 
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))as8ing  a  fee,  wherever  it  is  not  so  connected  with  mere  local  de- 
scription, as  to  be  cut  down  to  a  more  restrained  signification. 
Now,  in  this  case,  we  find  the  word  *  estates/  which,  at  this  day, 
may  be  taken  to  be  equivalent  to  ^  estate,'  for  the  purpose  of  pass- 
ing the  whole  interest ;  and  really  an  argument  is  afforded  from 
the  company  in  which  this  word  is  found,  why  it  should  so  mean. 
For  the  testator  devises  '  all  the  said  estates,  goods,  &c.'  amongst 
his  sons,  which,  without  doubt,  passed  the  entire  property  in  the 
goods  to  them ;  wherefore,  by  the  aid  of  collocation,  the  word 
estates  may,  I  think,  fairly  be  intended  to  comprehend  the  entire 
interest  in  the  lands.  And  this  falls  within  the  principle  of  the 
decision  in  Roe  v.  Wright ^{h)  which  is  not  at  all  broken  in  upon 
by  the  former  decision  in  Doe  v.  fVrightj{i)  upon  another  clause 
of  the  same  will,  in  which  the  word  estate  did  not  occur.  Where- 
fore, it  seems  to  me,  that  the  devisees  under  this  will  took  a  fee 
after  the  death  of  the  widow.  Upon  the  other  point,  *  ray  pro- 
portionable share,'  means  all  his  interest." 

And  Bailey y  J.  observed,  ^  It  seems  to  me,  that '  estates' 
[*I33]  might  be  meant  as  explanatory  *of  what  the  testator  in- 
tended by  the  words  <  all  my  freehold  lands,  &c."  and 
although  upon  those  words  alone,  we  should  not  have  been  war- 
ranted in  saying  that  the  whole  interest  passed,  yet  now,  that  he 
has  used  the  word  ^  estates,'  this  may  be  interpreted  to  mean  tbe 
quantum  of  interest  as  well  as  the  land." 

But  it  must  be  acknowledged,  that  it  is  difiicoit  to  make  the 
word  estates^  in  this  will,  bend  to  this  construction. 

This  case  seems  to  be  founded  on  noscitur  a  sociis. 

Also,  that  the  word  estato  may  pass  the  fee,  or  even  embrace 
real  property,  it  must  be  used  clearly,  with  reference  to  land,  or 
some  other  subject  of  real  property,  or  be  so  general,  that  it  may 
nnoflaiu  extend  to  and  have  for  its  object,  real  and  personal  pro- 
perty. If  the  term  estate  be  inserted  generally  and  indiscrimi- 
nately in  a  clause,  which  enumerates  articles  of  personal  property, 
and  be  in  the  middle  of  that  sentence,  it  will  not  be  construed  to 
extend  to  real  estate,  wit/ioui  the  additi(m  of  some  words  of  ex- 
press reference  lo  things  which  savor  of  the  reality.  Being  in 
the  middle  of  a  sentence,  in  which  the  testator  is  disposing  of  his 
personal  property,  it  will  be  construed  in  the  same  sense,  as  re- 
lating to  things  of  the  same  quality. 

Thus,  in  Wilkinson  and  Merryland^{k)  a  man,  seised  ot  Black- 

acre  in  fee,  by  mortgage  which  was  forfeited,  and  of 

[*134]    Whiteacre  as  his  *own   inheritance,  devised   Whiteacre 

*  to  his  brother,  and  then  devised  all  the  residue  of  his 

goods,  leases,  mortgages^  estates,  debts,  ready  money,  and  other 

goods  whereof  he  was  possessed,  (after  debts  and  legacies  paid,) 

(A     7   Ka^r?  Rep.  259. 

(i)  8   l>rin  Rep.  54 ;    1  New  Rep.  335. 

ik)  Cto    Car.  447  ;  I  Eq.  Abr.  178,  pi.  9. 
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to  his  wife,  and  made  her  executrix,  and  died;  it  was  held,  that 
this  w{is  not  a  devise  in  lee  to  the  wife  of  the  mortgaged  land. 
The  objection  was,  that  the  word  estate  was  coupled  with  chattels, 
which  showed  that  he  meant  only  estates  for  years ;  and  the  rather, 
because  the  words,  ^'  whereof  he  was  possessed ^^^  showed  that  he 
intended  only  to  give  her  chattels  and  the  mortgage-money,  and 
not  the  inheritance  of  the  land. 

And  in  Timewell  v.  Perkifis,{l)  the  will  ot  John  Hitchins,  as  to 
the  material  clause  of  devise,  was  in  these  words :  '^  Item,  all 
those  my  freehold  lands  and  hop-grounds,  with  the  messuages  or 
tenements,  barns,  &c.  now  in  the  tenure  and  occupation  of  the 
widow  Leach^  and  all  other  the  rest  and  residue  and  remainder  of 
my  esiate^[m)  consisting  in  ready  money,  plate,  jewels,  leases, 
judgments,  mortgages,  &c.  or  in  any  other  thing  whatsoever  or 
wheresoever,  I  give  to  my  dearly  beloved  Arabelia  MitchinSj  and 
her  assigns,  for  ever.'^  And  by  Mr.  Justice  IVilliam  Foriescuty 
sitting  at  the  Rolls,  <<  The  question  is,  whether  the  resi- 
due passed  to  *  Arabella  or  not?  There  is  no  doubt,"  [*135] 
he  said,  <<  but  the  words  to  Arabella  and  her  assigns,  for 
ever,  will  carry  the  fee  to  her,  without  the  word  heirs. "(n)  He 
added,  *'  It  has  been  insisted  for  the  plaintiff,  that  the  words  in  the 
preamble  of  the  will,  <  as  touching  the  temporal  estate  with  which 
it  hath  pleased  God  to  bless  me,  I  give,  bequeath,  and  dispose  of 
as  follows,'  show  plainly  the  testator's  intention  to  dispose  of  the 
whole  estate,  and  that  the  Court  will  never  intend  an  intestacy  of 
any  part ;  and  that  the  word  estate,  will  include  lands,  as  well  as 
personal  estate  ;  and,  though  coupled  with  words  applicable  to  per- 
sonal, yet  will  pass  freehold. 

'^  Although  it  would  have  been  stronger,  if  the  word  real  had 
been  added,  yet,  however,  this  will  not  do,  unless  there  are  some 
words  that  show  an  intention  to  pass  the  real  estate,  or  the  Court 
will  intend  an  intestacy  in  favor  of  an  heir  at  law.  The  word  es- 
tate itself,  indeed,  may  include  as  well  real  as  |)ersonal ;  yet,  when 
the  testator  has  expressed  himself  by  such  words  as  are  applicable 
to  personal  only,  I  cannot  intend  he  meant  the  real  estate  :  fohat^ 
soever  and  wheresoever  must  be  confined  to  the  things  antecedent, 
and  is  restrained  to  the  hop-grounds  and  leaseholds ;  for,  if  he  in* 
tended  to  give  his  wife  all  his  real  estate,  why  did  he  mention 
only  the  Essex  estate  ? 

'^Estate,  where  it  is  only  coupled  with  things *that  are  [*136] 
personal,  shall  be  restrained  to  personals." 

After  citing  the  case  of  fVilkinson  and  MerrylandJ[^o)  he  said, 
he  thought  the  present  case  was  stronger,  because,  though  the  word 

(I)  9  Atk.  102. 

(m)  In  this  case,  the  word  estate  mait  hnt e  been  cong'uhTcd  as  explained  by  the 
subscqueut  words  of  qualilicatioiis  ;  the  general  words  meaning  things  ejiudttH  ge- 
neris. 

(n)  1  Inst.  9  b;   Chambtrlaynt  ▼.  Turner^  Cro.  Car  129. 

(o)  WUkinum  and  Menamf  or  Mtrryland^  Cro.  Car.  447 ;  Sir  W.  JooeS}  980. 
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possessed  was  not  mentioned,  yet  there  were  other  words  which 
made  it  stronger ;  for  that  here  the  word  estate  was  expressly  con- 
fined to  personals,  as  plate,  jewels,  rings,  judgments,  mortgages,  &c. 
which  are  all  personal  estate  ;  and  therefore,  be  thought  the  resi* 
due  of  the  real  estate  did  not  pass.  But  supposing  it  would  admit 
of  a  doubt,  yet  ceru^inly  the  heir  at  law  ought  to  be  preferred,  un- 
less the  intention  of  the  testator  to  exclude  him  appeared  exceed- 
ing plain. 

And  in  Dally  against  King^^p)  John  Bailey  devised  in  these 
words  :  <^  I  give  to  my  mother  Rachael  Bailey ^  all  that  freehold 
messuage,  tenement,  or  dwelling-house,  orchard^  garden,  and  all 
other  the  appurtenances  thereto  belonging,  situate  at  Tliorpe,  now 
in  the  occupatioh  oi  Ji  B ;  as  also,  two  acres  of  arable  land,  lying 
in  the  common  field  ;  as  also,  the  stock  of  corn,  grain,  hay,  goods, 
chattels,  and  efiects,  or  estate  of  what  kind  soever  ;  also,  all  other 
the  utensils  of  husbandry y  which  shall  be  found,  or  be  in  the  dwel- 
ling-house or  farm,  which  I  now  rent  of  my  father,  situate 
[*137]  in  7%077?«  ^aforesaid ;" — (this  was  the  estate  in  question, 
in  which  he  had  the  remainder  in  fee  ;} — ^'  as  also,  all  that 
freehold  messuage,  tenement,  or  dwelling-house,  orchard,  garden, 
and  all  other  the  appurtenances  thereto  belonging,  in  Thorpe  afore- 
said, late  in  the  occupation  of  fi,  to  her  sole  use  and  behoof,  and  to 
her  heirs  and  assigns,  for  ever.''  On  a  special  verdict,  the  devise 
was  stated  to  be  in  these  words  :  and  the  question  was,  whether 
the  words  estate  of  what  kind  soever ^  as  they  were  inserted  in  the 
devise  of  divers  particulars  of  personal  property,  were  sufficient  to 
pass  the  remainder  in  fee,  vested  in  the  testator  ;  and  Mr.  Serjeant 
Bond  argued,  that  these  words,  followed  by  the  words  all  other 
utensils  in  husbandry,  and  preceded  by  an  enumeration  of  personal 
property,  could  never  be  intended  to  give  any  real  property,  much 
less  a  remainder,  which  the  testator  does  not  appear  to  have  had 
in  his  contemplation  ;  and  the  Court  seemed  inclined  to  adopt  thia 
argument;  whether  correctly,  is  questionable;  but  the  case  was 
determined  on  a  point  of  pleading. 

Also,  although  the  word  be  not  in  the  middle  of  a  sentence,  it 
must  be  clear,  that  the  testator  has  used  the  words  under  considera- 
tion, with  reference  to  his  real  property  ;  at  least,  a  contrary  in- 
tention must  not  appear,  either  in  terms  or  from  the  context  of  the 
will ;  for,  in  either  case,  the  fee  will  not  pass,  or  the  word  es- 
tate be  held  to  extend  to  real  property.  That,  from 
[*138]  *the  general  context,  a  construction  may  be  drawn,  which 
would  deny  to  the  word  estate  the  effect  of  comprising 
rea)  property,  or  the  estate  therein,  is  proved  by  several  cases. 

Thus,  in  Roe  v.  A%rs^{q)  the  testatrix,  after  several  other  devi- 
ses, devised  in  these  words :  <^  All  the  rest,  residue,  and  remain- 
der of  my  estate  and  effects^  I  direct  to  be  sold  and  disposed  of,  as 

(p)  1  Hen.  Black.  1. 

(q)  4  Term  Rep.  606;  tee  alio  1  Eq.  Cas.  Abr.  211 ;  Strong  r.  Teatj  2  Borr.  912. 
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adon  as  may  be,  after  my  decease,  and  thereout  the  experises  of  my 
funeral  to  be  paid;  and  if  there  shall  remain  any  overplus,  the  same 
to  be  equally  divided  between  my  said  two  daughters.^'  And  by 
the  Court,  although  the  general  words  are  8u£Bcient  to  pass  a  fee, 
in  order  to  answer  the  purposes  of  a  will,  yet,  in  this  case  they 
said,  it  was  manifest  that  this  remainder  was  not  in  the  contempla- 
tion of  the  testatrix  when  she  made  her  will,  it  being  only  a  rever- 
sion expectant  on  the  determination  of  an  estate-tail,  which  her 
aunts  might  have  barred  ;  and  the  testatrix  having,  by  the  former 
part  of  her  will,  disposed  of  all  the  freehold  estate  to  which  she 
supposed  herself  entitled.  They  observed,  it  was  clear ^  from  the 
purpose  to  which  apart  of  the  produce  qf  what  she  directed  to  be 
sola  was  to  be  applied^  namely,  the  paying  of  her  funeral  expenses, 
that  she  only  meant  to  dispose  of  something  which  could  be  sold 
nudusDiATELT ;  and  that  this  reversion  might  never 
^faave  descended  to  her  heirs.  This  case,  however,  seems  [^139] 
to  have  been  decided  on  a  great  refinement. 

In  Grayson  v.  Atkinsonjj)  the  residuary  devise  was  in  these 
words :  ''  As  to  all  the  rest  of  my  goods  and  chattels,real  and  per- 
sonal, moveable  and  immoveable,  as  houses,  gardens^  tenements, 
my  share  in  the  Copperas  Works,  &c.  I  give  to  tiie  said  atf.'^ 
And  these  words,  from  their  connexion  w  ith  words  in  an  intro- 
ductory clause  to  the  will,  were  held  sufiScient  to  pass  the  fee. 

But  Lord  Chancellor  Hardwicke  said,  he  did  not  think  the 
words,  goods  and  chattels,  real  and  personal,  moveable  and  im- 
moveable, would  have  carried  the  lands  by  the  law  of  England, 
though  they  might  have  done  so  by  the  civil  law. 

So  in  Doe  v.  Buckner,{s)  the  words,  ''  the  rest,  residue,  and  re- 
mainder of  my  estate  and  effects,  of  any  and  what  nature  or  kind 
soever  or  wheresoever,"  preceded  by  an  introductory  clause  in 
these  terms,  ^^  as  to  my  estate  and  effects,  both  real  and  personal,'' 
was,  from  the  context,  viz.  a  gift  to  trustees,  their  executors  or  ad- 
ministrcuorsy  and  a  trust,  to  add  the  interest  to  principal,  confined 
to  personalty. 

In  Woollam  v.  Kenwonhy,{t)  the  gift  was,  "  As  for 
and  concerning  the  clear  moneys  to  *arise  and  be  received  [*140] 
from  the  sale  and  disposal  of  the  said  rent  of  ninety  pounds 
therein  before  devised  ;  in  trust,  to  be  sold  and  disposed  of  on  the 
death  of  his  wife,  as  also  the  moneys  tp  arise  from  a  sale  of  the  re- 
mainder of  his  household  goods  and  furniture,  plate,  linen,  china, 
beds,  and  bedding,  and  from  all  other  his  estate  and  effects,  of 
what  nature  or  kind  soever  and  wheresoever,  that  the  same  should, 
in  the  first  place,  be  subject  and  liable  to,  and  chai^d  and  chargea- 
ble with,  the  payment  of  the  before-mentioned  legacies ;  and  the 
residue  of  such  moneys  to  arise  as  aforesaid,  to  be  divided  into 
thirteen  equal  shares." — ^And  Lord  Eldon  said,  "  My  present 
opinion  is,  that  this  estate  does  not  pass  by  this  will ;  the  will 

(r)  1  Wili.  333.  .   (*)  6  Term  Rep.  610.  (0  »  Vei.  127. 
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must  be  construed  upon  the  principle  on  which  it  has  been  argued  ; 
that  generally,  when  there  are  no  special  circumstances,  real  estate 
will  pass ;  and  the  question  is,  whether,  upon  the  whole,  it  is  bot 
dear,  the  testator  did  not  mean,  that  any  thing  of  a  real  nature 
should  pass  under  the  word  *  estate/     For  that  purpose,  every 
part  of  the  will  must  be  looked  at;  to  determine  whether  that 
word  in  the  context  in  which  it  occurs,  and  upon  the  general  in- 
tention of  the  will,  and  all  the  phrases  of  it  taken  together,  is  to  be 
understood  eiusdem  generis  of  the  personal  nature  immediately 
before  described,  or  to  take  in  the  real  estate.     This  is  a  will, 
devising  real  estate  to  trustees,  to  be  sold,  directing  the 
[*141]  produce  of  that  real  estate  to  be  ^divided  with  the  testa- 
tor's personal  fund,  the  tnistees  qualified  by  the  will  to 
give  receipts  in  discharge  of  the  money,  and  to  retain  out  of  the 
trust-estate  the  charges.  Sic,     The  question  then  is,  whether  by 
the  insertion  of  this  word,  where  it  occurs,  the  testator  who  had 
anxiously  provided  for  the  application  of  a  real  estate,  expressly 
devised  upon  the  trust,  can  be  taken  to  mean,  that  this  other  real 
estate,  of  which  he  was  so  seised,  shall,  by  the  effect  of  the  word 
*  estate'  occurring  in  this  context,  be  clothed  in  the  hands  of  the 
heir,  with  a  trust  of  the  very  same  nature  as  the  estate  specifically 
devised  to  the  trustees  ?  That  is  not  a  probable  intention  upon  the 
will,  taken  altogether.     Upon   the  specialties  occurring  in  the 
phraseology  of  this  will,  I  conceive,  that  estate  descended  to  the 
heir  at  law.''    Afterwards,  on  further  argument,  he  said,  '^  I  con* 
tinue  of  the  opinion  I  expressed.    The  question,  whether  the 
words  *  all  my  estate  and  effects,'  will  include  a  real  estate  or  not^ 
depends,  first,  upon  the  immediate  context  of  the  will ;  2dly,  upon 
the  general  form  and  scheme  of  the  will,  as  demonstrating  the  in- 
tention.    First,  there  is  in  this  will  a  direction,  that  the  testator's 
debts  shall  be  paid  out  of  his  personal  estate  by  his  executors.    He 
gives  certain  legacies ;  and  1  think  the  meaning  is  not  much  varied, 
whether  the  phrase  is  the  before-mentioned  legacies,  or  *  all  my 
legacies.'     Having  a  real  estate,  and  a  real  estate  in  a  rent* 
[*142]   charge,  he  gives  the  latter  to  *his  wife  for  life ;  and  after 
her  death,  hie  gives  it  to  trustees  upon  trust  to  sell.    Then, 
after  some  legacies,  comes  this  sweeping,  general  clause;  dispoe- 
ing,  first,  of  the  produce  of  the  rent-charge,  then,  of  the  money  to 
arise  from  the  sale  of  household  goods,  furniture,  fcc.  and  from  all 
other  his  estate  and  effects,  of  what  nature  or  kind  soever  and 
wheresoever ;  and  he  gives  this  ftind,  so  made  op,  including  the 
money  arising  from  the  land,  subject  to  and  chargeable  with  the 
payment  of  his  legacies.     It  is  true,  those  words  mean  nothing  as 
to  the  p«*sonaI  estate,  which  would  by  the  law  be  chargeable  with 
the  legacies.     But  they  are  capable  of  being  fairly  enough  inter- 
preted with  regard  to  the  money  arising  from  the  sale  of  the  real 
estate,  especially  in  a  will,  in  many  parts  of  which  minute  and 
accurate  directions  are  necessary  to  facilitate  the  sale  of  the  rent- 
charge,  and  to  convert  more  easily  into  money  that  part  of  his  real 
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€5tate  that  he  has  expressly  directed  to  be  eonveried ;  and  cases, 
though  unlikely  to  happen,  niiglit  be  put,  in  which  the  money 
arising  from  the  sale  of  the  rent-charge  would  not  have  been 
subject  to  the  legacies,  if  not  by  force  of  those  words  that  have 
been  referred  to ;  and  if  in  any  case  those  words  would  hav\e 
operation^  they  have  their  full  effect  by  giving  them  that  effect. 
There  is  an  express  trust  for  the  sale  of  the  rent^charge :  all  these 
directions,  that  the  receipt  of  the  trustees  aball  b^  a  dis- 
charge to  the  purchaser,  for  the  ^iodemolty  of  the  trustees,  [*H3] 
and  that  they  shall  reimburse  themselves  their  costs,  &c. 
apply  to  this  property  only.  By  ^  the  trust-estate,'  he  means  the 
trust  property  clothed  with  that  express  trust ;  and  it  is  by  no 
means  probable,  that  a  testator,  who  intended  the  other  part  of  his 
reel  estate,  should  be  clothed  with  the  same  trusts,  and  be  applica- 
ble to  the  same  purposes,  should  noit  have  said  one  word  to  tha^ 
effect,  giving  all  these  particular  directions  as  to  the  other  estate, 
taking  it  out  of  the  heir ;  and  yet  not  saying  a  word  as  to  that  part 
of  the  estate  which,  in  his  hands,  is  contended  to  be  subject  to  the 
trust  As  to  the  legacies  being  payable  immediately,  they  wiU  be 
paid,  as  £ir  as  the  personal  estate  is  sufficient  to  pay  them,  imme- 
diately. The  question  is  upon  the  whole  context  of  the  will,  ad- 
mitting that,  in  a  variety  of  cases,  the  word  estate,  ia  the  enumera- 
tion of  personal  estate,  naay,  nevertheless,  include  the  real  estate, 
whether  that  was  the  probable  intention  of  the  testator  ?  and  I 
think  it  was  not  in  this  instance. "(t^) 

And  from  a  context,  on  the  mode  of  conversion,  the  words  real 
estate  may  be  confined  to  chattels  real,  or  personalty ;  and  their 
application  to  estates  of  inheritance,  or  of  freehold,  be  exclud- 
ed.(:9) 

So  in  Murkham  v.  Fursden  and  others,(y)  *the  testator   [*144] 
had  the  reversion  in  fee  after  estates-tail,  and  devised  to 
his  wife  all  his  estate^  chattels,  real  and  personal ;  and  the  Lord 
Keeper  decreed,  that  the  fee  did  not  pass.     In  this  instance^  the 
word  real  was  read  as  an  adjunct  to  the  word  chattels* 

In  Tilky  v.  Simpaot%f(2)  Lord  JHdrdwickey  though  he  held,  that 
the  words  all  the  rest  and  residue  of  his  money,  goods,  chattels, 
and  estates  whatsoever,  passed  the  fee,  he  said,  ^*  if  it  had  been  all 
the  rest  and  residue  of  hb  household  goods  and  mortgages,  and  all 
other  estate,  I  do  not  think  that  would  have  carried  the  real.'^ 
[Sed  fucsre,'] 

And  in  Cliffennd  another  v.  Gibbon  and  others, (a)  Lord  Hard" 
taieke  is  reported  to  have  said,  ^'  Where  a  man  devises  all  his  es- 
tate, goods  and  chattels,  and  no  mention  has  been  made  before,  in 
the  will,  of  lands,  of  which  the  testator  was  seised  in  fee,  a  fi^-sim- 

(tt)  S.  P.  ku  Mcaufield,  Ch.  J.  Roe  ▼.  Ytud^  2  New  Brp.  220. 
(X)  Jfewland  v.  Majoribanks,  6  Taunt.  276 ;  Doe  v.  Bueknery  p.  139. 
iy)  7  February.  1712,  MS5.  (m)  2  Term  Rep.  S60,  note. 

2  ^^^  Raym.  1324. 
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pie  will  not  pass ;  but  where  real  estate  is  mentioned  before  in  tbe 
willy  and  then  such  words  follow^  a  fee  passes/^ 

The  soundness  of  this  distinction  is  questionable. 

As  it  is  of  the  first  consequence  to  titles  depending  on  willsi  to 

fix  with  accuracy  the  instances  in  which  the  word  estate,  and  any 

other  collective  term,  or  general  expression ,  shall  have 

[*145]   the  effect  of  passing  the  fee,  it  was  ^'deemed  important  to 

take  this  detailed  "view  of  the  decided  cases. 

To  render  this  subject  more  intelligible  to  the  student,  a  gene- 
ral and  more  summary  review  ivill  (unpleasant  as  repetition  may 
be)  be  taken  of  the  more  prominent  distinctions. 

On  all  the  cases  in  which  tlie  word  estate  has  been  the  material 
term,  it  may  be  observed,  that  this  word  expresses,  in  some  instan- 
ces, the  quantity  of  interest,  or  continuance  of  time,  and  also  the 
subject  in  which  that  interest  is  to  be  taken. 

In  other  instances,  it  may,  as  to  one  clause,  express  the  subject, 
and  in  another  clause,  express  the  quantity  or  duration  of  interest 
to  be  taken  under  that  devise. 

In  other  instances,  it  merely  expresses  the  quantity  of  interest ; 
and  the  subject  in  which  the  interest  or  time  is  to  be  enjoyed,  is 
described  by,  words  which,  in  sound,  are  local;  as  my  estate  at  or 
in  such  a  tenement,  or  in  such  sl place. 

Thus,  though  at  one  time  it  was  the  prevailing  opinion,  that  the 
word  at,  with  reference  to  a  place,  fixed  the  locality  of  tbe  sub- 
ject ;  and  the  word  estate,  as  the  relative,  applied  to  tbe  tenement^ 
and  not  the  interest;  this  idea  was  long  since  exploded,  in  Cow- 
per  V.  Mart%n.{h)  But  even  at  this  day,  greatly  as  the 
[*146]  rule  respecting  words  of  locality  is  ^relaxed,  if  the  word 
estate  stand  in  a  sentence  descriptive  of  the  thing  which 
is  given,  and  is  used  without  any  application  to  interest  or  continu- 
ance of  time,  it  will  not  pass  the  inheritance,  but  be  taken  in  that 
acceptation  in  which  it  is  used. 

In  these  cases,  the  word  estate  is  of  the  same  import  with  the 
word  tenement  or  farm,  and  describes  the  property. 

From  all  the  cases,  then,  it  may  be  concluded,  that  the  word 
estate,  used  in  application  to  real  property,  will  be  construed  to 
express  the  quantity  of  interest,  or  describe  thcsuhjeet  of  property, 
as,  from  the  context  of  the  will,  it  shall  appear  to  be  used  in  one 
or  the  other  sense. 

When  there  are  not  any  words  which  confine  the  sense  to  place, 
as  marking  a  locality;  nor  any  words  of  qualification,  to  express, 
in  terms,  the  quantity  of  interest  which  is  given,  an  estate  m  fee 
will  pass  ;  the  word  estate  being  genus  generalissimum,  and  re- 
quiring rather,  that  its  operation  and  extent  should  be  restrained 
by  words  of  express  limitation,  to  mark  a  particular  time  for  the 
continuance  of  the.  interest  which  is  given,  thanthat  words  of  limi- 
tation should  be  added  to  give  extent  to  the  interest. 

{b)  1  Term  Rep.  4 11. 
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.  So  when  the  word  under  consideration  is  inserted  in  that  clause 
of  a  will  which  enumerates  articles  of  personal  property,  without 
any  reference  to  things  which  savor  of  the  reality,  and 
•8  part  of  that  sentence,  it  shall  be  taken  in  *the  same  [*147] 
sense,  or  be  confined  to  chattels  real,  as  relating  to  things 
of  the  same  sort.(c)  On  the  other  hand,  when  there  is  any  word 
of  reference  to  real  property ,  as  distinguished  from  chattels  real ; 
or  the  word  estate  is  contained  in  a  clause,  or  branch  of  the  sen- 
teoce,  being  distinct  from  that  part  thereof  which  has  the  enume* 
ration  of  articles  of  personalty  ;  or  is  at  the  beginning  or  end  of  a 
sentence,  and  cannot  have  any  effect  by  reason  that  the  other 
words  comprehend  all  sorts  of  personal  property  ;  and  it  may, 
consistently  with  the  apparent  intention  of  the  testator,  have  this 
constmction,  it  shall  be  taken  in  its  most  extensive  signification, 
and  pass  an  estate  in  fee. 

In  Terrell  v.  Page^  and  T\lley  v.  Simpson,  the  word  chattels 
was  not  only  a  full  description  of  every  species  of  personal  pro- 
perty ;(rf)  but  this  word  was  pieceded  by  a  conjunction,  which 
seemed  to  make  that  part  of  the  sentence  complete,  and  keep  it 
distinct  from  the  other  part  in  which  the  word  estate  was  inserted. 
Allowing  the  construction  to  have  been  influenced  by  this  mode 
of  expression,  it  is  obvious,  that  it  is  not  yet  decided  what  is  the 
effect  of  a  devise  by  a  testator,  of  all  his  goods,  chattels,  and 
estate  j  and  yet  there  are  opinions  against  the  application  of  these 
terms  to  pass  a  fee. 

\n' Smith  V.  Coffin,{e)  the  words  of  devise  *were,  all  [*148] 
my  goods,  chattels,  rights,  credits,  personal  and  testamen- 
tary estate.  The  case  turned  partly  on  the  extent  of  the  introduc- 
tory clause,  and  the  intimate  connexion  between  the  words  in  that 
clause  and  the  words  in  the  clause  of  devise.  The  Court,  how- 
ever, and  particularly  Mr.  Justice  Bullery  lay  considerable  stress 
on  the  rule,  that  sense  is  to  be  given  to  every  word ;  and  that, 
unless  the  word  testamentary  was  applicable  to  real  estate,  no 
meaning  could  be  ascribed  to  this  phrase. 

It  is  also  to  be  added,  that,  notwithstanding  the  testator  has, 
by  different  parts  of  his  will,  shown  that  he  knew  the  sense  and 
effect  of  words  of  proper  limitation;  as  in  Bidout  y,Pain;{f)  and 
has  limited  other  lands  to  the  same  devisee,  with  express  words  of 
limitation  \{g)  and  that,  notwithstanding,  he  has  by  another  clause 
given  the  identical  lands  to  the  same  devisee  for  a  particular  es" 
tatey  as  in  Hoganv,  Jackson  ;{h)  neither  of,  these  circumstances 
will  of  itself  be  decisive  against  the  construction  which  would 
entitle  the  devi;5ee  to  the  fee  ;  or  even  influence  the  determination ; 
unless  the  intention  to  use  the  word  estate  in  a  sense  short  of  its 
most  general  import,  shall  appear. (2) 

(e)  9  Ves.  jun.  137,  for  a  qualification. 

{d)  Per  BulUr,  2  Term  Rep.  660.  (e)  2  II.  Black.  444. 

(/)  a  Xtk.  486.  (f)  Smith  v.  Coffin,  2  H.  Black.  444. 

{h)  Cowp.  299,  infra,  184.  (0  6  Taunt.  41U. 
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But  all  the  determined  cases  admit  of  the  qualificatioo, 
[*149]   that  there  must  not  be  any  negative  *on  the  intent  of 

passing  a  fee ;  arid  therefore^  if  it  appear  by  the  context  of 
the  will,  that  lands  of  inheritance  are  not  the  subject  of  the  devise^ 
these  lands,  and  consequently  any  estate  therein,  will  not  be  com- 
prised, although  the  testator  applies  ig  the  subject  of  the  devise 
in  his  will  the  terms  real  estate  and  effects.  The  eas^  o£  Doe  d. 
Spearing  v.  BuckneVyiJe)  affords  an  authority  from  which  this 
principle  may  be  extracted. 

In  that  case,  the  devise  was  in  these  terms :  '^All  the  rest,  resi- 
due and  remainder  of  my  estate  and  effects^  of  any  and  what  na- 
ture or  kind  soever^  or  wheresoever,  1  give  and  bequeath  the  same 
unto  C  Buckner  and  J.  Robinson^  their  executors  or  adrmnisira" 
tors,  in  trust,  that  they  shall,  from  time  to  time,  add  the  interest 
thereof  to  the  principal ^  so  as  to  accumulate  the  same;  as  it  is  roy 
will,  that  the  said  residue  shall  not  be  paid  or  payable,  but  at  the 
time,  and  in  the  manner^  and  to  the  several  persons,  as  the  said 
principal  sum  of  4,000/.  is  hereinbefore  directed  to  be  paid.'' 

And  Lord  Kenyon  observed,  <^  It  is  our  duty  to  give  effect  to 
the  intention  of  the  testator,  if  that  can  be  discovered ;  but  if  we 
cannot  find  out  that  intent,  the  title  qf  the  heir  at  law  musipre* 

vail ;  and  it  is  on  the  latter  ground,  that  my  opinion  pro- 
["^150]    ceeds  in  this  case.     I  do  not  see  any  *words  in  the  will 

to  disinherit  the  heir  at  law.  One  of  the  trustees  takes  a 
beneficial  interest  in  a  former  part  of  the  will ;  and  there  is  nothiag 
in  the  will  from  which  it  can  be  collected,  that  the  testator  meant 
to  confer  any  other  beneficial  interest  on  either  of  them.  The 
testator  set  out  in  the  beginning  of  his  will  as  if  he  had  intended 
to  dispose  of  all  his  property.  But  though  those  general  words 
would  have  shown  his  intention,  if  there  had  been  subsiequent 
words  in  the  will  to  carry  that  intent  into  execution,  as  was  held 
by  Lord  Talbot,  in  Ibbetson  and  Beckwith,  it  has  been  held,  in  a 
variety  of  cases,  that  alone  they  are  not  sufficient  to  dispose  of  a 
fee;  and  by  adverting  to  the  residuary  clause,  there  are  no  words 
to  pass  the  estate  in  question.  The  testator  only  meant,  that  that 
should  extend  to  his  personal  estate.  It  is  given  to  trustees,  their 
executors  and  administrators  ;  technical  terms  applicable  to  per* 
sonality.  But  I  rely  on  the  following  words  of  the  clause  :  *  To 
add  the  interest  to  the  principal,  so  as  to  accumulate  the  same.'(/) 
The  interest  and  principal  were  to  make  one  consolidated  sum  of 
the  same  nature  ;  but  these  are  terms  wholly  inapplicable  to  a  real 
estate.     Seeing  therefore,  that  there  Is  nothing  in  the  ^^iduary 

clause  to  pass  this  estate,  and  that  there  is  nothing  in  the 
[*151]   will  to  make  it  necessary  for  the  trustees  *to  take  it,  to 

perform  any  trust  in  them,  the  heir  at  law  stands  en- 
trenched in  his  right  as  heir,  and  cannot  be  removed  from  it* 

« 

{k)  6  Term  Rep.  612.  1799;  Doe  v.  Chapman,  1  H.  Black.  223. 

(0  See  4  Term  Rep.  605;  1  H.  Black.  223;  Barnes  v.  Patch,  SVti.  604. 
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**  The  addition  to  the  case,  that  the  personal  estate  was  sufficient 
to  discharge  the  several  trusts,  is  satisfactory  to  our  minds,  though 
it  is  not  the  ground  of  our  decision.^' 


There  are  other^e^j^vai^oi^^^^Ry  with  tfteliUce' qualifications 
and  exe||[ii!kflts.dgareapirii1;afble  to  the  word  esta^s^gcrre  alto  wed  to 
h8yi^'tn»aniie.^2Lt«niBiTie'li^peFati<$d'a^  word  estates.(wj}  ^ 

5!i»u»y'/ yiiatVihg  a  remainder  in  fee,  devised  all  his  remaiQ-> 
tfer;  and  it  was  decided,  that  the  fee  passed. (/2)  ,  ._^^ 

But  a  gift  of  "  the  rest  and  residue^'*  was  confined  to  personal 
property,  although  there  was,  in  a  prior  part  of  the  will,  a  gift  of 
some  real  property.(o) 

And  in  nailis  v.  Gdlej{p)  the  testator,  by  one  clause  of  his  will, 
devised  in  these  words  :  '^  I  give  to  my  son,  Charles  Gaky  the 
reversion  of  the  tenement  my  sister  now  lives  in,  after  her  decease ; 
and  the  reversion  of  these  two  tenements,  now  in  the  possession 
of  Josiah  Cook,^^  Lord  Hardtoicke,  in  delivering  his  opinion  on 
this  clause  of  the  will,  observed,  ''  the  next  question  is,  as 
to  the  reversion,  whether  that  *passes  a  fee  ?  I  am  of  opi-  [*152] 
nion  it  does.     He  added  : 

"  The  interest  the  testator  had  in  it,  was  the  reversion  in  fee  he 
had  in  himself,  expectant  on  those  leases  he  had  granted,  whether 
for  life  or  years ;''  and  his  Lordship  defined  reversion  to  be  a  right 
of  having  the  estate  back  again,  (which  created  an  interest,)  when 
the  particular  estate  determined.  He  observed,  that,  '*  according 
to  Luttoyche^  a  reversion  passed  the  fee  :  that,''  he  said,  *^  was  a 
devise  of  the  whole  remainder.  Reversion  is  descriptive  of  that 
right  of  reverter,  by  way  of  eminence,  that  was  in  himself,  conse- 
quently there  is  no  ground  to  split  or  divide  it ;  forgiving  the  Re- 
version, gives  the  whole  reversion,  unless  words  are  added,  limit- 
ing or  restraining  the  intent."  To  these  observations  he  subjoined 
the  remark,  <<  that  here  also  occurs  the  other  argument,  from  his 
making  a  division  of  his  estate  among  his  children,  that  it  was  ex- 
traordinary he  should  give  his  children  a  dry  reversion,  when  the 
antecedent  estate  might  continue  longer  than  their  lives,  which 
strengthened  the  argument, (^)  that  they  should  have  as  liberal  a 
construction  as  the  Taw  would  allow." 

And  again,  J  Sj  seised  of  lands  in  fee,  had  two  houses,  and  de- 
vised that  B,  who  was  his  heir  at  law,  should  renounce  all  his 
right  in  BlackacYe  to  C ;  and  because  the  words  were,  *^  all  his 
righiy'^  it  was  held  to  be  apparent  that  J  S  intended  that 
C  shotild  have  the  fee.  x  *And  it  was  accordingly  held,  [*153] 
that  he  had  an  estate  of  tha,t  quantity,  (r) 

(m)  Infra,  (n)  Jforton  v.  Ladd,  1  Lut.  7(32. 

(o)  Bthb  V.  Pcmyrt^  11  East,  160.  {p)  2  Ves.  sen.  48. 

\q)  Rawlimon  v.  Cole,  infra,  (r)  Hodgkimon  v.  Ular,  cited  1  Ld.  R»ym.  187. 
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And  in  Cole  and  Rawlin3(mj{8)  the  testatrix  devised  to  her  son* 
all  her  righty  title,  andintereet,  which  she  then  had,  (with  interpos- 
ed words,  referrible  to  other  property,)  in  the  JBell  tavern^  (for 
this  was  the  legal  application  of  the  words,  as  far  as  related  to 
these  lands;)  and,  in  the  Oourt  of  King's  Bench,  it  was  held,  by 
three  Judges  against  Holt,  (who  thought  the  words,  all  her  right, 
j^c.  did  not  refer  to  this  property,)  that  the  devisee  had  the  fee  ; 
and  that  determination  was  confirmed  by  the  judgments  of  the  Ex- 
chequer Chamber  and  House  of  Lords. 

And  in  Andreio  v.  Southouse,{t)  a  testator  devised  in  these 
words  :  '^  I  give  all  my  messuages,  lands,  tenements,  and  heredi- 
taments, at  Whitehall,  late  the  estate  of  Christie,  and  all  other  my 
part,  8hare,(t^)  and  interest  m  the  estates  of  the  said  Christie,  to  my 
sister,  for  her  life  ;  and,  after  her  decease,  I  give  the  same  t&  E. 
Southause,  chargeable  with  the  payment  of  an  annuity  of  20L  to 
James  Tooth,  for  his  life,  to  commence  immediately  after  my  de- 
cease." 

Lord  Mansfield  observed,  "  Where  there  are  no  words 
[*154]  of  inheritance,  only  an  estate  for  *life  will  pass;  unless 
there  be  something  in  the  will  to  show,  that  the  devisor 
intended  to  give  a  greater  estate.  In  the  will  in  question,  the  tes- 
tator gave  all  her  messuages,  lands,  tenements,  and  hereditaments 
at  Whitehall,  late  the  estate  of  Christie,  and  all  other  her  part, 
share,  and  interest  in  the  estates  of  the  said  Christie,  to  her  sister 
for  her  life.  Now  I  do  not  think  that  it  is  forcing  the  expression, 
interest,  too  much,  to  apply  it  to  Whitehall,  as  well  as  to  the 
other  estates ;  and,  there  is  no  douit  that  that  ward  toill  pass  a 
fee.'' 

And  M n  Justice  ^shurst  observed,  ^<  In  one  part  of  the  devise, 
the  words,  '  all  other  my  interest  in  the  estates  of  Christie,*  are 
used,  which  are  clearly  sufficient  to  carry  a  fee  ;  and  it  would  be 
extraordinary,  that  some  part  of  the  estates  should  be  given  in  fee, 
and  the  rest  for  life,  when  all  are  charged  with  the  same  payment 
of  the  annuity. '* 

And  the  other  Judges  concurred  in  opinion. 

On  Cole  V.  Rawlinson,{v)  it  rinay  be  observed,  that  the  fee  pass- 
ed in  a  sentence  which  might  have  admitted  of  a  more  restricted 
sense,  or  limited  application  :  Although  there  was  a  gift  of  the 
Bell  Tavern,  the  subject  of  the  devise,  by  name,  the  word  in  was 
probably  supplied  by  construction,  to  make  the  interest  in  the  Bell 

Tavern  the  subject  of  the  gift.(ar) 
[*155]       *So  a  man,  after  giving  his  wife  an  estate  for  life,  in  W, 
in  express  terms,  devised  to  her  in  these  words :  <'  I  give 
my  wife  the  inheritance  of  W,  if  the  law  allow  it ;"  and  it  was 
held  that  the  fee  passed,  (y) 


(«)  Ld.  Raym.  831 ;  1  Salk.  2d4;  Holt's  Rep.  744;  1  Bro.  P.  Ca.  109. 
(0  6  Term  Rep.  292.  (u)  See  infra, 

v)  1  Bro.  Par.  Cas.  7.  (x)  1  Salk.  234;  Svpra^  163. 

)  Widlakt  V.  Hmling,  Hob.  2.M.  8  Jas. 
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Also,  a  man  devised  in  this  language :  ^'  I  devise  my  messuage^ 
Wherein  I  dwell,  to  my  cousin  H^  and  her  assigns,  for  eight  years; 
and  my  cousin  ^  shall  have  all  my  inheritance^  if  the  law  will." 
And  it  was  held  by  the  Court  of  Common  Pleas,  that  an  estate  in 
fee  passed  to  the  devisee.(z) 

It  is  said,  a  devise  by  a  man,  of  all  his  lands  of  inheritance,  was 
held  to  pass  the  fee. (a)     Std  qussre,  and  see  157. 

Also,  the  fee  passed  in  a  will,(d)  in  which  the  testator  appoint- 
ed three  persons  *^  as  trustees  of  inheritance  for  the  execution 
hereof." 

And  it  is  agreed,  that  a  devise  of  the  fee«simple  of  lands  will 
pass  that  estate  in  the  lands;  unless  the  testator  afterwards  dis« 
close,  as  he  may,  an  intention  to  give  a  particular  interest,  (c) 

Also,  a  devise  of  the  fee'simpJe  to  one,  and,  after  his  decease^ 
to  another  generally,  passes  the  fee  to  the  person  who  is 
to  take  in  ^remainder,  by  reason  of  the  intention  of  the  [*156] 
testator  appearing,  in  the  former  part  of  bis  will,  to  dis- 
pose of  all  his  interest(£/}  For  the  devise  to  the  person  to  whom 
the  gift  is  for  life,  amounts  to  no  more  than  an  exception  of  a  par- 
ticular interest  or  estate,  and  a  disposition  of  that  interest. 

In  Chyckt^s  case,(e)  according  to  Dyetj  the  son  took  an  estate 
for  life,  and  the  next  devisee  had  the  fee-simple,  subject  to  an  es* 
tate  for  life,  in  herself,  with  a  remainder  to  her  son  for  life ;  and, 
according  to  Bridg7nany{f)  in  which  this  case  is  cited,  the  first 
devisee  for  life  had  the  fee-simple,  subject  to  an  intermediate  estate 
for  life,  in  the  son.  But,  notwithstanding  the  report  gf  Dyer^ 
and  the  manner  in  which  this  case  is  cited  in  Bridgmamni.  Latch, 
{g)  it  seems  the  son,  the  second  devisee,  and  not  the  mother,  the 
first  devisee,  took  the  fee-simple ;  and  when  we  consider  that  the 
question  arose  on  the  right  of  the  husbftnd  of  the  first  devisee,  the 
widow,  to  be.  tenant  by  the  curtesy,  after  the  death  of  the  second 
devisee,  who  seems  to  have  died  in  the  lifetime  of  his  mother, 
and  that  it  was  held  that  the  husband  should  not  have  his  curtesy, 
it  will  evidently  appear  that  the  mother  did  not  take  the  inheri- 
tance. 

Again,  (as  has  already  been  noticed,)  a  ^testator  devised   [*157] 
all  his  tenant-right  estate^  and  it  was  held,  that  the  devisee 
took  the  fee.(A)    A  difierence  was  taken  between  tenant-right 
esiatey  and  tenant-right  land. 

But  notwithstanding  a  gift  of  the  fee-simple  or  inheritance^  by 
these  or  any  other  equivalent  terms,  the  gift  may,  by  subsequent 

(ff)  M.  11  Jas.  WhUloek  v.  Harding,  Q^uuRtt^  if  not  the  game  case  as  reported  by 
Hob.  ?  see  2  Ld.  Rajm.  834. 

(a)  WhUloek  r.  Harding,  Mo.  873.  Supposed  to  be  S.  C.  as  reported  by  Hob.  and 
to  be  missUted ;  see  2  Ld.  Raym.  834. 

(b)  Trent  ir.  Trent,  Dow's  Rep.  162.  (c)  Dou^ .  320. 

(d)  1  And.  61 ;  Bendl.  300 ;  see  also  Ibbetton  and  Beektrith  ;  the  like  construction 
made  on  the  word  estates. 

(e)  Dyer,  367.  (/)  P.  86.  (g)  Latch,  44. 
(h)  2  Ld.  Raym.  831. 
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words,  (as  in  the  instances  of  a  devise  to  a  testator's  son,  WilUam 
Stephens,  when  he  should  accomplish  the  full  age  of  twenty^one 
years,  of  ihefee-simple  and  inheritance  of  Lower  Shdiouy  to  him 
and  his  child  or  children,  for  ever  \{i)  and  of  a  devise  to  her  daugh- 
ter ^nney  of  her  estate  and  effects^  real  and  personal^  who  should 
hold  the  same,  as  a  place  of  inheritance,  to  her  and  her  children, 
or  her  issue,  for  ever  ;)(Ar)  be  explained  and  qualified  to  pass  an 
estate  for  life,  or  in  tail. 

And  in  Davie  v.  Stephens,  Lord  Man^eld  observed :  ''  If  the 
testator  had  used  the  words,  all  his  estate,  inheritance,  or  for  ever, 
and  had  stopped  there,  the  fee-simple  would  have  passed ;  but  the 
words  child  or  children  were  to  the  full  as  restrictive  as  if  he  had 
said,  and  if  my  son  die  without  heirs  of  his  body."  (For  quali- 
fications, seeCh.  on  Estates-Tail.) 

Of  the  word  hereditament,  and  the  construction  which  that  term 

has  received,,  notice  will  be  taken  in  a  subsequent  page. 

[*158]       *To  the  woi^d  property,  the  like  construction  may  be 

affixed  as  to  the  word  estate,  when  this  term  is  used,  either 

alone,  or  in  conjunction  with  other  expressions,  in  the  large  and 

comprehensive  sense  of  the  word  estate. 

On  the  other  haad,  this  term  will  be  confined  to  personal  estate, 
wlien  the  intention  requires  that  restriction.(/) 

Indeed,  the  primary  signification  of  the  word  property,  like 
the  word  estate,  is  to  carry  real  property,  and  the  fee  of  that  pro- 
perty. 

In  Doe  lessee  of  Wall  v.  Langlandsj(m)  the  devise  was  in 
these  terms :  ^  To  Rosey  Doran  and  Edward  Wall,'  I  give  and 
bequeatli'all  and  every  the  residue  of  my  property,  goods,  and 
chattels,  to  be  divided  equally  between  them,  share  and  share 
alike,  after  all  my  debts  ai^  paid.''  So  that  the  word,  property, 
was  at  the  beginning  of  the  sentence.  And  Lord  Ellenbaiymgk 
observed,  ^'  That  property  is  a  term  sufficient  to  pass  real  estate, 
when  used  in  a  last  will,  is  not  disputed ;  and  the  question  is, 
whether  the  generality*  of  its  signification  be  restrained  by  any 
other  words  in  the  same  instrument ;  or  whether,  from  the  whole 
texture  of  the  will,  or  from  any  particular  clauses  in  it,  an  inten- 
tion of  the  testator  to  use  it  in  a  more  confined  sense,  can 
[*159]  be  made  appear."  He  added,  "  Surely  *  all  and  every  *my 
property,'  or  *  the  residue  of  my  property,'  is  as  compre- 
hensive as  ^  all  I  am  worth.' 

<<  This  brings  it  to  the  question,  which  is  the  material  one  in 
the  case,  whether  the  words  immediately  following  the  word  pro- 
perty, are  descriptive  of  the  kind  of  property  the  testator  intended 
to  give ;  the  same  as  if  he  had  said,  *  namely,'  or  *  viz\  my  soods 
and  chattels;'  which  would  have  confined  it  to  that  species  of  pro- 
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t)  DavU  T.  Sttpktn»t  T>oug.  321.  {k)  Wood  v.  Baron^  I  East,  S69. 

'/)  Dot.  ex  dero.  Helling  v.  Yeud,  2  New  Rep.  214. 
m)  14  East,  370. 
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perty.  But  we  do  not  feel  ourselves  warranted  in  so  reading  them* 
The  more  obvious  and  natural  sense  is,  that  they  are  to  be  taken 
cumuktive ;  that  is,  as  property  and  goods  and  chattels.'  And  it 
was  ruled  that  the  fee  passed. 

In  Doe  V.  Lalnchbury,  (n)  the  {testator  introduced  the  gifts  by 
these  terms :  *^  As  to  the  little  money  and  effects  with  which  the 
Almighty  has  entrusted  me ;"  [he  then  gave  some  real  and  some 
personal  property ;]  ^'  and  as  to  all  the  rest,  residue,  and  remain- 
der, of  my  money,  stock,  property ^  and  effects^  of  what  nature  or 
kind  soever  the  same  may  be,  at  the  time  of  my  decease,  I  leave 
and  bequeath  the  same,  and  every  part  thereof,  unto  my  nephew 
James,  and  my  niece  Sarah  Lainchbury,  for  to  be  equally  divided 
between  them,  share  and  share  alike ;''  and  he  appointed  them 
executors  and  residuary  legatees.  And  the  will  had  the 
expressions  and  the  context  which  Lord  *Ellenborottgh  [*160] 
noticed  in  delivering  the  judgment.  It  was  decided  that 
the  fee  passed. 

And  Lord  Elknborough,  in  delivering  the  judgment  of  the 
Court,  observed,  <*  It  is  a  known  maxim,  that  an  heir  at  law  is  not 
to  be  disinherited  hut  by  express  words  •r  necessary  implication. 
Here  are  no  express  words ;  but  the  question  is,  whether  there  be 
not  a  plain  implication  from  the  words  used,  that  the  testator  meant 
to  pass  real,  as  well  as  personal,  property  and  effects,  by  the  words 
used  in  the  residuary  clause. 

^<  The  word  effects,  indeed,  in  its  natural  sense,  more  peculiarly 
imports  moveable  personal  property ;  but  that  this  testator  did  not 
mean  to  confine  it  to  that  sense,  the  first  sentence  of  his  will 
shows;  for  he  begins,  '  As  to  the  little  money  and  effects,  &c.  I 
di^ose  thereof  as  follows;  that  is  to  say.'  And  then  he  first 
orders  his  chambers  in  Gray^s  Inn  to  be  sold  ;  that  was  not  move- 
able personal  property ;  it  was,  at  least,  a  chattel  real ;  and,  if  no 
more,  still  it  would  show,  that  he  meant  to  include  chattels  real. 
But  he  proceeds,  next,  to  devise  lands,  &c.  freehold  and  copy- 
hold ;  and  that  clearly  shows,  that,  in  his  understanding  of  the 
word  effects*  it  was  sufficientl]^  large  to  carry  his  real  estate.  He 
afterwards  directs  money  to  be  laid  out  in  the  purchase  of  land, 
to  be  added  to  his  ^  other  adjoining  property.'  That  gives  us  a 
standard  of  his  meaning  of  the  word  property ;  and  shows, 
that  he  *meant  by  it,  real  estate.  Then  follows,  the  [*161] 
residuary  clause,  by  which  he  disposes  of  the  rest  of  his 
'money,  stock,  property,  and 'effects,  of  what  kind  or  nature 
soever,'  &c.  Then,  having  before  shown  his  meaning  of  the 
word  effects,  and  of  the  word  property,  as  comprehending  real 
estate,  are  we  to  look  for  a  different  use  of  the  word,  b^  other 
persons,  on  other  occasions,  when  we  have  an  index  of  his  own 
mind  to  resort  to,  in  the  very  instrument  before  us,  where  he  has 
told  us,  that  by  those  words,  he  meant  real  estate  ?  /  know  of  no 

(n)  11  East,  290. 
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tootdf  in  general  use,  so  inflexibly  importing  one  meaning  onJjff 
as  to  he  incapabk  of  bending  to  the  manifest  sense  qf  the  party 
using  it  diffh*enUy,  In  a  late  case  (o)  before  us  we  held,  that 
the  words,  ^  personal  estate/  carried  real  estate  ;  such  betn^  the 
clear  meaning  of  the  testator,  as  collected  from  the  rest  of  the 
will.  In  Hogan  y.  Jackson^  the  word  effects,  joined  with  the 
other  words  importing  the  realty,  would  carry  it;  and  in  Cam- 
field  y.  Gilbert  J  we  restrained  it  to  personalty,  because  it  appeared, 
by  the  context^  that  personalty  only  was  intended.  But  here  it 
evidently  was  meant  in  the  larger  sense,  and  therefore  we  must 
give  it  that  meaning,  without  doing  any  violence  to  any  different 
construction  put  upon  the  same  word  in  any  other  ease." 
[*162]  In  one  case,  MchoUs  v.  Butehery{p)  the  •  words  of  gift 
were,  simply,  ^*  I  do  give  and  bequeath  all  my  real  and 
personal  property  to  my  wife,  Moliy  Butcher, ^^ 

And  Sir  W.  Orantj  M.  R.,  decided,  that  the  fee  of  copyhold 
lands  passed  ;  observing,  '^  I  think  the  testator  must  be  considered 
to  hate  intended  to  pass  his  whole  interest ;  as- 1  do  not  see  how  a 
man  can  be  said  to  give  all  his  property,  unless  all  his  interest  in  it 
passes.  It  seems,  in  many  of  the  cases,  that  the  Judges  have  ex- 
plained the  meaning  of  the  word  estate,  by  saying',  that  it  imports 
the  absolute  property." 

So  the  devisee  took  the  fee  by  force  of  the  word  property,  in  a 
case  in  which  the.  gift  was  by  the  words,  **  After  all  my  just  debts 
and  funeral  expenses  paid,  I  leave  all  the  remainder  in  the  above 
stocks,  with  my  freehold  property ,  to  my  sister  Jlfarj^arf/  Stoker; 
and  all  other  moneys  due  to  me. ''(7)  And  it  was  decided,  that 
.  the  whole  fee  passed  to  the  devisee. 

In  Doe  ex  dem.  Davie  v.  Boper^(r)  the  devise  was  by  ttie  tes- 
tator tor  his  wife,  of  all  his  property,  both  real  and  personal,  for 
ever ;  and  the  devise  carried  the  real  estate,  and  the  fee  thereof. 

And  an  intent  to  use  these  words  in  a  more  restricted 
[163     sense  was  not  inferred  from  a  ^subsequent  clause,  by  which 
he  gave  an  additional  annuity  after  her  decease. 

In  Boe  ex  dem.  Helling  v.  Yettdf{s)  the  testator  was  seised  in 
his  demesne  as  of  fee  of  and  in  certain  estates  in  Yorkshire,  men- 
tioned in  the  declaration,  and  possessed  of  considerable  personal 
property,  consisting  of  goods,  stock  upon  his  farm,  bills  of  ex- 
change, bonds,  book  debts,  and  securities  in  the  Witham  Drainage 
in  Lincolnshire^  and  funded  property ;  and  he  willed,  that  all  his 
debts  and  funeral  charges  should  be  paid  by  his  executrixes  and 
executor  named  in  his  will :  he  then  gave  several  legacies  and  an 
annuity,  and  added,  '^  Item,  I  give  to  the  five  grand-children  of 
my  late  uncle,  Mark  Fares,  four  daughters  and  one  son,  namely, 
Sarah  Halcj  No.  1,  Paradise  place,  Stockwtll  Surry  ;  her  sister^ 
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0)  Dot  d.  TqfiM  t.  Tofitldy  1 1  East,  246. 

»  18  VeB.  103. 

(7)  Dot  den.  Shtll  v.  PaUison,  16  East,  2^1. 
(r)  11  East,  618.  (»)  2  New  Rep.  214; 
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the  wiSb  of  — ^-^  Yeudj  gentleman  ;  their  si^er,  the  wife  of  Mr. 
Swift,  of  Brunswick-^fyreet,  Liverpool;  their  other  sister,  Catha- 
rmt  HeUingj  spinster;  and  their  brother,  Edward  Helling ,  of 
No.  11  Featherstone-buUdings,  Holbom;  all  five  of  whom  I  con- 
Btitote  and  appoint  my  executrixes  and  executor,  and  to  whom  I 
give  all  the  revnainderof  my  property  whatever  and  wheresoever^ 
to  be  divided  equally  amongst  them,  share  and  share  alike,  after 
their  paying  and  discharging  the  before-mentioned  annui- 
ties, legacies,  debts,  and  demands,  or  any  I  may  *hereaf*  [*164] 
ter  make,  by  codicil  to  this  my  will ;  all  my  goods,  stock, 
bilU,  ^nds,  book  debts,  and  securities  in  the  fFiiham  Drainage  in 
Lincolnshire,  and  funded  property. '^ 

And  Sir  James  Mansfield,  in  delivering  the  judgment  of  the 
Conrt,  observed,  *^  In  cases  between  the  heir  and  devisee^  the 
question  is  not,  whether  the  heir  can  prove  that  the  testator  did 
tiot  intend  to  pass  real  property  ?  but  whether  the  devisee  can 
prove  that  he  did  ?  The  proof  lies  on  the  devisee.  The  common  ex- 
preesioB,  that  an  heir  shall  never  be  disinherited,  except  by  express 
words,  01*  such  as  have  a  necessary  implication,  is  incorrect,  and 
is  weU  expressed  by  Lord  Chief  Justice  JVUles,  in  the  case  of 
Moon  d.  of  Fag  v.  IIea8emany(t)  who,  after  showing  that  the  rule, 
is  inooBsistent  with  a  variety  of  cases,  says,  ^  but  the  rule  is,  that 
the  intent  of  the  testator  ought  to  appear  plainly  in  the  will  itself, 
otherwise  that  the  heir  shall  not  be  disinherited.'  And  Lord  Hard' 
uricke,  in  THmewell  v.  Perkins,  says,  '  Supposing  it  would  admit 
of  a  doubt^  yet  certainly  the  heir  at  law  ought  to  be  preferred,  un- 
less the  intention  of  the  testator  to  exclude  him  appears  exceed- 
ingly plain.'  Where  that  intention  does  not  clearly  appear,  the 
right  of  the  heir  must  prevail,  who  is  entitled  by  descent.  The 
question  here,  therefore,  is  not,  whether  there  be  not 
words  in  the  will  su£Scient  to  raise  *doubts?  but,  whether  [*165] 
it  appears  with  clearness  and  certainty  that  the  testator 
intended  to  devise  his  lands  to  the  five  residuary  devisees  ?  There 
is  no  (introductory  clause  in  this  will  indicating  an  intention  of 
the  testator  to  dispose  of  his  whole  property ;  nor  is  there  one 
provision,  throughout  the  will,  which  has  the  least  relation  to 
real  estate.  AH  the  debts  and  legacies  are  to  be  paid  by  the  exe- 
cutor and  executrixes  :  there  is  no  express  charge  of  the  debts  on 
the  real  estate.  Having  made  this  incorrect  residuary  bequest,  for 
what  purpose  did  the  testator  make  the  enumeration  at  the  end  of 
his  will,  unless  he  intended  to  explain  the  meaning  of  the  expres- 
sion, <  ail  the  remainder  of  my  property  ?'  Though  I  think  that 
these  general  words  would  be  sufficient  to  carry  real  estate^  if  not 
explained ;  yet,  as  the  words  stand,  I  think  it  doubtful  whether 
the  testator  so  intended  or  not ;  and  as  the  intention  is  not  clear, 
the  claim  of  the  devisees  must  fall  to  the  ground,  and  the  title  of 
the  heir  at  law  prevail." 

(/)  Willet,  141. 
VOL.  II.  11 
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,  And  Af  r.  Justice  Sooke  added,  '^  I  agree,  that  the  general  wordf 
would  be  sufficieDt  to  carry  a  fee-simple  in  the  lands,  if  they  stood 
alone  ;  but  as  the  testator  has,  in  no  place,  given  property  to  any 
one,  his  heirs  and  assigns,  nor  in  any  way  shown  an  intention  to 
pass  real  estate,  and  the  general  words  are  followed  by  tbe 
[^166]  restrictive  enumeration  with  which  the  will  ^concludes, 
I  think  it  at  least  doubtful  whether  the  real  estate  was  in* 
tended  to  pass." 

In  Doe  d.  Bunny  v.  Jiaui,(u)  the  gift  was  by  these  expres- 
sions: *<  I  desire  my  debts  and  funeral  expenses  to  be  paid  ;  ahd^ 
subject  thereto,  I  give  and  bequeath  unto  my  sister^  •^rmJRmUf  all 
my  stock  in  trade,  household  goods,  wearing  apparel,  ready  mi^ 
ney ,  securities  f6r  money,  and  every  other  thing,  my  property,  of 
what  nature  or  kind  soever,  to  and  for  her  own  proper  use  and 
disposal ;  and  I  do  hereby  appoint  her  my  whole  and  sole  execu- 
trix of  this  my  last  will  and  testament/'  The  will  wasexeeuted 
so  as  to  pass  both  real  and  personal  estate ;  and  Ch.  J.  CHbbg  ad- 
mitted <^  that  both  would  pass  by  the  language  which  was  used,  if 
the  Court  could  collect  a  clear  intent  to  convey  both ;  but,  if  only 
doubts  were  raised,  they  would  not  disinherit  the  heir.  Mang' 
JUld^  Ch.  J.  in  the  case  of  Rot  dem*.  Helling  v.  Yeudjljr)  lays 
down  the  law  clearly  on  this  subject.  The  question,  therefore,  is, 
whether  the  Court  cart  collect  a  clear  design  to  pass  real,  as  well 
as  personal,  estate?  There  is  no  case  decided  on  similar  words  to 
guide  usy  therefore  we  must  form  our  judgment  of  the  meaning  of 
the  words.''  And  after  commenting  on  several  cases,  apd  particu- 
larly on  Roe  v.  Yeud^  GibbSj  Ch.  J.  continued  to  ob- 
[*167]  serv^:  **Inthat  nz^eyMansJieldy  Ch.  J.  first  states  the  *»iin- 
ciples  on  which  the  Court  proceeds,  and  to  which  I  allud- 
ed in  my  beginning,  that  there  roust  be  a  clear  intent  to  will  away 
the  property,  otherwise  the  preferable  title  of  the  heir  at  law  mu^ 
prevail.  It  may  be  said,  that  the  same  force  of  reasoning  Which 
the  late  Chief  Justice  there  uses,  cannot  be  here  applied.  There 
the  enumeration  made  by  the  testator,  to  explain  what  he  meant  by 
the  remainder  of  his  property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made  at  the  end  of  his  will; 
whereas  here,  the  words  restricting  the  meaning  do  not  follow,  but 
precede  the  general  expression ;  but  many  of  his  veasons  apply 
forcibly.  First,  there  is  no  introductory  clause  in  either  wlU, 
showing  an  intent  to  dispose  of  the^testator's  whole  property.  Se- 
condly, there  is  no  provision  throughout  the  will,  relating  to  real 
estate.  Thirdly,  in  both  wills,  all  the  provisions  for  payment  of 
debts  and  legacies,  are  for  payment  l^  the  executor  and  executrix- 
es :  therefore,  though  the  whole  reasoning  of  that  case  does  not 
apply  here,  a  great  part  of  it  does ;  and,  on  the  whole,  we  think, 
if  the  case  were  to  be  decided  on  the  authorities  now  before  us, 
they  preponderate  in  favor  of  the  defendant     On  the  words  of  tbe 

(tt)  7  Tmiiat.  79.  (z)  2  New  Rep.  214 
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devise  itself,  seeing  that,  in  all  the  introductory  words  used,  the 

testatrix  enumerates  every  particle  of  personal  property  which  she 

can  recollect,  without  saying  any  thing  touching  her  land, 

and  seems  to  add  these  words  at  last,  *merely  lest  she  [*168] 

should  have  omitted  something,  we  cannot  think  but  that  if 

she  had  had  it  in  her  intention  to  dispose  of  her  land,  she  would 

have  used  more  particular  expressions  :  at  all  events,  we  cannot 

collect,  from  the  will,  a  clear  intent  to  dispose  of  her  land :  we 

therefore  think,  that  the  title  of  the  heir  at  law  must  prevail." 

The  word  effects  does  not,  in  its  primary  and  genuine  meaning, 
embrace  real  estate.  It  is  applicable  to  personal  rather  than  to  real 
estate. 

A  context  only,  or  an  adjunct,  can  extend  it  to  real  estate.(y) 

Being  a  word  of  equivocal  nature^itmay  be  used  to  pass  the  rea), 
or  it  may  be  confined  to  personal  property,  (z)  Therefore  tne 
word  effects,  with  the  adjunct  realy  or  with  a  context  which  shows 
that  this  word  is  used  in  application  to  real  estate  held  in  fee,  may 
pass  the  fee  of  real  estate. 

^     This  word  received  this  construction  in  Hogan  v.  Jacks(my{a) 
a  case  cited  in,  reference  to  iniroductan/  words. 

In  Hogan  v.  Jaekson,  the  fee  passed,  notwithstanding  the  devi- 
see had  an  estate  for  life,  by  express  gift,  in  a  former  clause. 

In  Doe  dem.  CkUlcoit  v.  JVhitejip)  the  gift,  after  an  introducto- 
ry clause,  and  legacies  and  a  devise  of  some  property  for  life,  was 
of  all  the  rest  and  residue  of  the  testator's  goods,  chattels, 
^rights,  credits,  personal  and  testamentary  estate,  and  also  [*169] 
his  lands  and  tenements,  to  his  wife,  for  her  life,  with 
power  to  give  what  she  thought  proper  of  her  said  effects  ;  and  the 
power  extended  to  the  fee. 

In  this  ease,  per  Lord  Ellenboroughj{c)  the  words,  said  effects, 
by  reference  to  the  antecedent  bequest,  which  comprehended  both 
real  and  personal,  ¥^re  holden  to  include  the  real  also ;  but  that 
was  so  held  by  the  Court,  not  upon  the  import  of  the  word  effects 
simply,  but  as  it  derived  force  from  the  reference  that  was  given 
to  it  V/-J 

In  Doe  y.  Ciarkej{d)  the^'^jduary  clause  was  in  these  terms  : 
^  I  appoint  my  beloved  wife, 'and  my  son  T  jB,  executors  of  this 
my  last  will  and  testament ;  and  after  my  just  debts  and  funeral  ex- 
penses are  paid,  then  the  surplus  of  my  effects,  both  real  and  per- 
sonal, to  be  equally  divided,  to  my  executors  which  shall  be  then 
living ;  and  they  took  the  fee. 

In  another  case,(e)  the  fee  passed  under  a  gill  of  all  the  testator's  es- 
tatesand  effects  whatsoever  and  wheresoever,  in  trust,  to  pay  funeral 
expenses  and  debts ;  and  then  subjecting  his  said  effects,  bequeath- 
ed to  jB  ^,  to  the  following  legacies  ;  enumerating,  among  these, 

(y)  2  Mau.  &  Sel.  456,  466.  («)  Ttr  Uaylcy^  J.  2  Mau.  457. 

(a)  1  Cowp.  299.  (6)  1  East,  33. 

(c  2  M.  &  S.  463.  (<0  2  New  Rep.  343. 

(e)  Dot  lessee  of  Franklin  ▼.  Trout,  15  East,  394. 
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a  gift  to  fV  S  of  the  bouse  hb  father  then  d«v«lt  in,  at  the  deote«Si 

of  hia  said  father;  and  giving  to  the  father  an  annuity,  aiidt 
[*170]   to  the  SOD  a  sum  *of  money,  and  giving,  other  pecuniary 

legacies  ;  and  then,  (after  desiriof;  ali  the  above  legMiiea  to. 
be  paid  out  of  his  eiTectSy  by  the  said.  E  F^)  giving  all  the  reit  and 
residue  of  his  said  effects  to  the  said  E  F^  her  heirs  and  assigna,  for 
ever. 

But  in  Doe  ex  dem.  Hick  v.  Dring^{/)  the  gift  was  of  all  and* 
singular  the  testator's  effects,  of  what  nature  or  kind  soever; 
Though  the  will  was  attested  by  three  witnesses,  and  nk>  real  estate 
was  devised  by  any  other  clause,  and  because  the  gift  was,  by  thai 
word  effects,  <^  denuded  0/  alt  coniextf"'  the  Court  decided  tfaat  it 
did  not  extend  to  real  estate. 

So  in  Doe  ex  dem.  Spearing  v.  Buckner,{g)  the  word  effet^  did 
not  carry  the  fee,  because  the  context  demonstrated  that  pemonal^ 
estate  only  was  the  subject  of  the  will. 

In  Camfield  v.  Gilbert ^(h)  a  person  seised  in  fee  of  real  estate,, 
by  her  will,  first  made  a  disposition  of  her  real  estate  to  tw6  per-^ 
sons  for  life,  reserving  a  rent-charge  out  of  the  same,  payable  first 
to  her  uncle  for  life,  and  then  to  her  heir  at  law  for  life,  which  to^ 
gether  with  the  repairs  during  the  term,  should  be  eonsidered  as 
bis  rent  for  the  said  farm ;  and  afterwards  she  proceeded  to  make* 
disposition  of  her  personal  property,  and  then  bequeathed  and  de* 

vised  all  the  rest,  residue,  and  ^remainder  qf  her  effeetsy. 
[*171]   wheresoever  and  whatsoever,  and  of  what  ^nature,  kind, 

or  quality  soever,  (except  her  wearing  appard  and  plate,) 
to  certain  nephews  and  nieces,  to  be  equally  divided  between  them 
by  her  executors;  and  it  was  held,  that  the  reversion  in  fee  in  the- 
real  estate  did  not  pass  by  the  residuary  clause,  but  descended  Xo 
the  heir  at  law,  although  he  had  a  rent-charge  devised  to  him,  for 
his  life,  out  of  the  same  estate  in  the  hands  of  the  tenants  for  life. 
It  was  said  the  principal  stress  is  laid  upon^ifae  word  e^acl^;  but 
that  word  stands  alone,  and  nothing  is  added  to  alter  its  usual  si|^ 
nification ;  as  in  Hogan  v.  Jackson^  where  the  %vord  rea/ was  used 
together  with  it.  But  in  its  natural  signification,  it  means  pergonal 
efiects.  The  only  other  word  relied  on  as  carrying  the  real  estate, 
i^devisej  which,  though  technically  considered,  is  more  applicable 
to  real  than  personal  property,  might  yet  be  easily  mistaken  for 
bequeath  by  an  uninformed  testatrix;  then  what  precedes,  what  foU 
lows,  and  what  is  excepted  out  of  the  residuary  clause,  all  relate 
to  personalty.  The  words,  <^of  what  nature,  kind,  or  quality  so- 
ever," may  indeed  be  said  to  import  realty  as  well  as  peraimalQr. 
But,  considering  the  different  articles  of  personal  property  before: 
enumerated,  it  is  plain  that  she  meant  merely  to  express,  in  gene-^ 
ral  words,  the  whole  remainder  of  her  personal  property,  inst^  of« 
mentioning  each  article  specifically ,  as  she  had  before  done. 

(/)  2  Mau.  U  Set.  448.  (g)  6  T.  Rep.  SIO. 

(h]  3  Kaft,  616 ;  amXptr  Lord  EtUnborouf^hf  2  M.  &  9. 464. 
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VitkMy,  any  ottier  teirn^  or  phrase  of  a  ^conective  import^ 
whieh  can,  ia  sound  interpretationy  and  canaistently  with:  the  ap*' 
parent  intBotioo  of  the  testator,  be  applied  to  real,  estate,  willre*: 
ceiTe  a  construction  under  which  it  will  embrace  property  of  that- 
description^  and  whenever  it  comprehends  real  property,  it. will 
pass  the  fee  of  that  property,  unless  there  be  wordsof  vestrietion' 
limiting  some  other  estate. 

Thus,  a  devise  of  all  a  man's  concerns  has  been  held  sufficient  to 
pa89  the  fee.(i)> 

And  in  Ibpeufdl  v.  Atkland^{k)  a  man  devised  all  his  goods* 
and  chattels,  money  and  debts,  and  whatsoever  else  he  had  not  dis^- 
jfmedcf ;  and  on  the  ground,  that  the- latter  words  could  not  have 
any  effect  on  the  personal  estate,  because  that  was  given  as  fully' 
as  possible  by  the  precedent  words,  it  was  held,  that  the  woitb  no- 
ticed by  italics,  must  extend  to  remainders  in  fee,  of  estates  p)te»«- 
vioosly  devised. for  particular  estates;  and  that  this  constaraction 
was  enforced  by  subsequent  words  directing  the  payment  of  debtfi^. - 

And  the  like  oonstruction  was  made  on  a  case  cited'  in  .fbrrd^i* 
erV  Reports,  (/)  in  which  the  words  of  devise  wei^,  ^*  and  whcU- 
f»er  else  Ihav^  in  the  toorld." 

And  iaUhtsptsp  v.  Bro(nnany(ni)  the  words  *^^all  /  cmi  [*173] 
toartkf'^  witbcHU  any  introductory  clause,  were  held  to  pasa^ 
the  fee  of  the  testator's  real  propertp^^ 

The  like  proposition  is  established  by  Ooodtitle  vn  dem.  Paddgff 
V.  Maddemi{n) 

The  devise  was,  '^  of  all  the  rest  I  have  in  the  world,  both 
houses,  lands,  goods  and  chattels,  &c.  to  my  wife,  my  executriic; 
so  that  she  ahall  sell  my  stock  in  trade,  and  household  goods,  and 
if  these  will  not  p»y  the  debts,  she  shall  sell  ttie  next  bouse  of  fee 
in  jPenzancej  &c.  so  that  my  executrix  shall  pay  in  good  time  all 
lawful  debtB«''  And  the  fee  passed;  partly  on  accoont  of  the' 
comprehensive  words,  and  partly  by  reason  of  the  personal  charge 
on  the  devisee,  and  the  necessity  of  her  taking  the  fee  as  the  means 
of  sal^ 

And  by  Sir  William  OTani,{o)  it  was  admitted,  the  words- 
'^  what  I  die  possessed  of,"  are  sufficient  to  describe  allproperty,' 
of  whatever  description. 

On  Hopewell  v.  Ackland,(p)  Ch.  J.  Gibhsy  after  stating  the* 
words  of  gift,  observed,  ^<  It  was  held,  that  those  words,  ^  what* 
sever  else  I  have  in  the  world,  not  before  by  me  disposed  of,'  car- 
ried land,  notwithstanding  that  they  were  preceded  by  the  wordif, 
goods,  chattels,  moneys,  and  debts.  And  it  was  rightly  so  decided  ; 
for  the  testator,  in  the  earlier  part  of^his  will,  disposes  of 
land  ;  buttho'e  is  not  a  ^preceding  word  at  all  referring  [*174}' 
to  personal  property.     He  had,  in  a  former  part  of  his 

(t)  Cited  Cns.  temp.  Talb.  296.  {k)  1  Salk.  239. 

(0  Hapewcfi  w.  Aekland ;  Com.  Rep.  164 ;  Cas.  temp.  Talb.  286. 

(m)  1  Bro.Ch.  Cas.437. 

in)  4  East,  496.  (o)  8  Ves.  007.  (p)  7  Taunt.  91. 
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will,  disposed  of  land ;  he  had  not  disposed  of  any  thing  bot  land ; 
it  was,  therefore)  necessarily  his  intent  to  dispose  of  such  land  as 
he  had  not  before  disposed  of/*  And  the  Ch.  J.  approved  of  Hux^ 
tep  V.  Brooman,  because  the  words,  ^  all  I  am  worth/  were  a  sub- 
stantive bequest,  and  stood  independent  of  the  clause  which  gave 
the  personalty. 

Also,  from  a  context,  the  words  **  what  is  kft/'  after  my  debts 
paid,  may  pass  the  fee.(7). 

In  Pitman  and  another  v.  Stevens^  Newte,  and  others,(r)  the 
testator  gave,  by  these  words :  ^<  I  give  and  bequeath  all  that  I 
shall  die  possessed  of,  real  and  personal,  of  what  nature  and  kind 
soever,  after  my  just  debts  are  paid.  I  do  hereby  appoint  Cap- 
tain Robert  Preston  my  residuary  legitee  and  executor." 

And  the  Judges  of  the  Court  of  iLing's  Bench  certified,  that 
Robert  Preston  took  an  estate  in  fee. 

While  in  Timewell  v.  Perkinsy{s)  the  words  ^^  any  other  thing 
whatsoever  or  wheresoever,'^  were  not  extended  to  the  residuary 
real  estate,  because  they  occurred  in  a  sentence  giving  all,^  those 
my  freehold  lands  and  hop-grounds,  with  the  messuages 
[*175]  or  tenements,  barns,  &c.  *in  the  tenure  of  Z,  and  all  other* 
the  residue  and  remainder  of  my  estates,  consisting  in 
money,  plate,  jewels,  leases.  Judgments,  mortgages,  te.  or  in  any 
other  thing  whatsoever  or  wher^oever ;  and  because  other  words 
were  not  a  full  description  of  the  personalty. 

So  a*  devise  was  of  the  residue  of  what  the  testator  should jdie 
possessed  of,  or  in  expectancy,  of  what  nature  or  kind  soever,  in 
JamaicOf  or  any  other  country,  to  his  wife,  E,  Saunders,  for  her 
natural  life,  reserving  to  her  full  power  to  will  away  any  part  or 
proportion  of  his  said  residuum  at  her  decease.  And  after  that 
period,  he  bequeathed  the  residue  of  what  was  undisposed  of  by  his 
wife,  to  his  daughter,  and  the  heirs  of  her  body  for  ever.  It  was 
held,  that  the  wife  had  a  power  of  appointment  over  the  whole  re* 
siduary  estate.(<} 

The  word  substance  may  also,  under  circumstances  favorable  to- 
this  application  of  the  term,  pass  real  property,  and  as  a  collective 
term,  the  inheritance  thereof, (u) 

Even  the  word  legacy,  though  in  its  natural  and  ordinary  im- 
port it  is  restricted  to  personal  estate,  may,  from  a  context,  be  re- 
ferrible  to  real  estate;  and  then,  being  a  term  of  a  collective  im- 

port,  it  would  pass  the  fee  of  real  estate. 
[*176]        An  instance  of  this  application  of  the  term  *may  be 
found  in  the  case  of  Doe  v.  Chapman.(v) 

In  some  counties,  and  particularly  in  D^von,  the  word  land  is 
used  in  opposition  to  the  word  LEASE.(2r)    Thus,  when  a  man 


iS 


)  Btaekero/t  ▼.  Broome,  infra.  (r)  16  Emt,  505.  ($)  t  Atk.  102. 

0  Cook  and  Wife  ▼.  Farrmnd  mod  odien,  7  Tmunt.  122. 
(u)  8  Bro.  Ch.  Cas.  347  ;  Cowp.  290. 
(v)  1  Hen.  Bhkck.  228;  1  Burr.  268 ;  Hardacre  ▼.  JVaiA,  6  Term  Kep.  716. 
(X)  1  Vc«.  jun.  70. 
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Speaks  of  Itnds  of  inheritance,  he  deseribes  them  to  be  his  land; 
while,  if  they  are  leaseholdj  he  would  say,  his  lease,  or,  coDversely, 
the  land  of  ttie  lessor,  or  owner  of  the  inheritance.  Whether  a 
devise  of  the  land  of  a  particular  farm,  for  instance,  Sparkwell^ 
will  pass  the  fee  and  inheritance  of  that  farm,  is  a  question  which 
has  been  much  agitated.  By  the  opinion  of  gentlemen  of  the  most 
distinguished  eminence,  and  among  them  Lord  •dshburion,  and 
Mr.  J.  fVibon,  this  word,  used  in  its  provincial  sense,  is  descrip- 
tive of  the  inheritance,  and  will  pass  the  same ;  especially  if  the 
gift  be  by  these,  or  the  like  contrasted  terms  :  I  give  the  lease  of 
Jtlbcoli  to  JS,  and  the  land  of  Sparkwell  to  C:  for  the  contrast 
points  to  the  provincial  use  of  the  term  land. 

Also,  the  word  proJUs,  or  the  word  rents,{jf)  may  pass  the 
subject. 

But  it  has  never  been  decided,  that  either  of  these  terms  would 
carry  the  fee.(j7) 

And  yet  the  word  profits  is  a  collective  term ;  and,  if  used 
in  a  collective  sense,  as  descriptive  *of  all  the  testator's  [*177] 
interest,  uo  well-founded  reason  could  be  opposed  against 
its  efficacy  to  carry  the  fee.  , 

One  of  two  tenants  in  common  gave  to  the  other  tenant  in  com- 
mon, by  will,  his  half  part. 

It  was  doubted,  whether  the  fee  passed  by  this  phrase,  (a) 

In  •Andrews  v.  Southotisej  the  words  of  gift  were,  part,  share, 
and  interest ;  and  the  fee  passed :  but  the  word  interest  might  have 
been  the  efficient  word. 

And,  where  a  nian  devised  JBlackacre  to  his  eldest  son  and  his 
heirs,  for  his  part  or  portion,  and  Whiteacre  to  his  youngest  son, 
for  his  part,  omitting  heirs,  it  was  agreed,  he  shall  have  i^  in  the 
same  manner  as  the  other  hath  Blaekacre.{b) 

But,  in  a  devise  of  a  share,  (c)  or  by  way  of  substitution,  and 
not  of  similitude,  of  totam  illam  partem  to  the  survivor,  an  estate 
for  life  only  passed,  (ef) 

It  is  said,  the  word  quit-rent  may  pass  the  fee,  under  a  con- 
text.(e} 

In  one  case  (/)  it  was  decided,  that  the  word  hereditaments  was 
a  collective  t^rm,  and  would  pass  the  fee  in  the  property  which 
was  given  by  this  term.     But  in  Denn  ex  dem.  Moor  v. 
Melhr,(g)  *it  was  decided  by  the  House  of  Lords,  that  [*176] 
such  a  devise* would  not  pass  the  inheritance* 

Also,  in  Doe  ex  dem.  SneU  v.  Mlen^{gg)  the  word  heredita- 
ments was  not  descriptive  of  the  interest,  although  it  was  preceded 

(y)  2  Vet.  &  Bern.  74.  (s>  But  tee  infr(h  <m  the  word  «  quit-rentt.*' 

(a)  Btbh  T.  Penoyre,  11  Eatt,  160. 

(b)  4  Balttr.  127 ;  2  Vet.  jun.  708.  (c)  Sken.  389. 

(lO  Peitywood  r.  Cook,  Cro.  EIib.  63 ;  Woodward  ▼.  Glaubrook,  2  Vera.  8S8 ;  Wil- 
let,  143,  dubU.  (e)  Cuthbert  r.  LemjrrUrc,  3  M.  b  S.  168.    Sed  quan. 

(/)  Doe  ex  dem.  Polmer  r.  Bidutrdty  3  Term  Rep.  366.     . 
(g)  3  Antt.  781 ;  5  Term  Rep.  638.  ( gg)  8  Term  Rep.  407. 
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.by  totrodttctory  wordB,{h)  safficiently  ample  to  favor  that  «onstnicf* 
..tion,  if  the  word  would  beB.r  it. 

It  has 'Soaietimes  been  urged,  that  words  which  implied  a  fre&- 
Aam  from  restriction  of  estate,  trusts,  &c.  wouid  prove  an  intention 
tto  pass  the  fee. 

Id  Laveacres  v.  Btighty{i)  the  Court  of  King's  Beneh  aseri%ed  to 
the  words,  <<  freely  to  be  possessed  and  enjoyed  alifce,^' the  weight, 
4ihaA  the  free  enjoyment  must  noean,  free  (rom  alt  limitations ;  that 
is,. the  absolute  property  of  the  estate :  but  in  Ooodright  d.  DrtM- 
ry  r*  Barran/^j)  the  devise  was  to  Ay  "  whom  i  make  my  execu- 
trix «f  my  lands,  &c.  by  her  freely  to  be  possessed  and  enjoyed  ;" 
and  the  decision,  notwithstanding  an  introductory  clause,  wai 
sgaiaat  the  right  of  the  devisee  to  the  fee,  although  the  will  extend- 
ed to  freehold  lands. 

But  a  devise  of  all  to  aiy  mother,  will  not  pass  the  iee.(X;) 

Nor  will  a  clause  of  '^  all  the  overplus  of  my  estate  to  be  at  mf 
wife's  disposal,  and  I  make  her  my  executrix,''  extend  beyond 

personalty,  unless  the  intent  be  apparent.  (/) 
[^179]       *Nor  will  a  clause,  by  which  the  testator  makes  his  wife 
executrix  of  his  goods  and  lands.(97i) 

So,  under  a  gift  in  these  terms :  <<  I  order  the  lease  of  my  house, 
&c.  to  be  sold,  and  all  the  rest  and  residue  to  be  divided  :"  per- 
sonal estate  only,  and  not  real  estate,  became  subject  to  the  dispo- 
sitions of  the  will.(n) 

There  are  som^  cases  connected  with  this  subject,  which  should 
be  noticed  rather  for  illustration  than  as  falling  in  strict  im>priety 
under  this  division.  They  are  of  the  same  class  with  WUkmaon 
v.  Merryland,  and  THntwell  v.  Perkins.  They  pi^ve  that  the 
word  UmdBy  in  the  middle  or  at  the  end  of  a  sentence,  enumerating 
personal  property,  will  be  eonfi&ed  to  leasehold  lands,  or  lands 
held  for  a  chattel  interest 

In  Piggot  V.  Penricey[o)  the  words  were,  '^  goods,  lands,  and 
chattels." 

-  In  Markant  v.  Twisden,{p)  the  words  were,  **  all  the  rest  and 
residue  of  my  estate,  chattels  real  and  personal."  And  the  Court 
must  have  read  the  word  estate^  as  connected  with  chattels,  in  the 
sense  of  goods ;  and  the  words  real  and  personal,  as  adjuncts  to  the 
word  chattels,  so  as  to  import  real  and  personal  chattels,  anB  thus  ex- 
clude the  word  estate  from  the  influence  of  the  word  real. 
[•180]  *In  Shaw  v.  Bull^{q)  the  words  *  overplus  of  my  estate,' 
were,  from  the  context,  confined  to  personalty. 

In  pursuing  the  second  division  of  this  class  of  cases,  notice  will 
be  taken  of  other  words,  which,  with  the  assistance  of  an  introduc- 
ed) Infra.  (t)  Cowp.  352.  (j)  11  £att,  220. 

\k)  Bowman  v.  Milbank,  1  Lev.  130 ;  12  Mod.  694. 

(I)  Shaw  T.  Built  12  Mod.  693.  (m)  Noy,  48. 

(n)  Bebb  r.  Ptno^t^  1 1  East,  ISO. 

(o)  Free,  in  Ch.  471 ;  Gilb.  Rep.  187.  (p)  1  Eq.  Abr.  211. 

(9)  12  Mod.  697. 
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tMry  dause,  or  on  ttie  context  of  the  ii»ili»  have  been  held  lufficient 
to  jMft9  the  inherftanee. 

The  eases  of  tbe  second  class  are  now  to  be  stated  :  they  are 
those  with  an  introduetorj  clause^ 

In  Beaehcrofl  r.  BeachtrB/l^{r)  which  is  a  case  intimately  con* 
neeled  with  the  authorities  referrible  to  this  class,  Nuihatdel  Beach' 
erqftf  by  his  will,  devised  in  these  words  :  <<  I  do,  by  this  my  will, 
dispose  of  snch  uwrUly  estate  as  it  hath  pleased  Ood  to  bestow 
upon  me.  First,  I  will,  that  ail  my  debts  he  paid  %nA  discharged  ; 
and  oat  of  the  remainder  of  vny  estate,  I  g^ive  and  bequeath  unto 
my  wife  300/.  My  will  and  mind  is,  that  my  wife  have  one  moiety 
of  what  is  l^t  after  my  debts  paid.  Item,  I  give  to  my  dear  bro^ 
Aer,  Sir  Robert  Beachctoftj  a  close,  lying  in  the  parish  of  SabfU 
Peier^  in  Derby  ;  and  for  the  remaining  part  of  my  estate f  as  well 
real  as  personal,  I  give  and  bequeath  unto  my  brother,  Jateph 
Beaehcrojtj  whom  I  make  executor." 

The  question  was,  whether  a  moiety  of  the  real  estate, 
after  debts  paid,  passed  to  the  wife,  *or  only  a  moiety  of  [*181] 
the  personal  estate :  and  by  the  Lord  Chancellor,  *^  My 
workUy  estate,  comprises  as  well  real  as  personal.  His  worldly  es- 
tate comprised  all  he  had  in  the  world.  Without  doubt,  these 
words  subjected  his  real  estate  to  the  payment  of  his  debts,  and  con« 
aequently  a  devise  of  a  moictt  of  what  is  left,  after  debts  paid,  must 
eomprise  all  that  was  liable  to  the  debts  ;''  and  he  decreed  a  moi- 
ety of  the  surplus  of  the  real  and  personal  estate  to  the  wife. 

And  in  Orayson  v.  •Stkinsony{s)  the  testator  introduced  the 
devises  in  his  will  with  these  words :  <*  As  to  i^ll  my  temporal  estate 
wherewith  it  hath  pleased  God  to  bless  me,  I  give  anci  devise  the 
sane  as  follows:''  And  he  devised  in  these  words:  *<  As  to  all 
the  rest  of  my  goods  and  chattels,  real  and  personal,  moveable 
and  immoveable,  as  houses,  gardens,  tenements,  my  share  in  the 
Copperas  works^  &c.  I  give  to  tite  said  A.''  And  Lord  Harduneke 
decreed,  that  by  these  words,  A  was  entitled  to  the  fee  of  the  lands  \ 
observing  at  the  same  time,  with  reference  to  the  explanation  from 
the  viz.  that  if  the  testator  had  net  so  explained  himself,  he  did 
ttol  think  that  the  words  goods  and  chattels,  real  and  personal, 
■loveaUe  and  inmnoveable,  would  have  carried  the  lands  hy  the 
law  of  England,  though  they  might  have  done  so  by  the  civil 
low. 

•In  Rbetson  v.  Beckwith^{t)  ThorMs  BeckwUhj  *<  ae  [•182] 
touching  his  worldly  estate/*  devised  his  estate  at  Helm" 
hotise,  in  Hither  Dale^  leasing  at  CreWy  unto  Mary  Beckwith,  his 
kyring  sister,  without  any  words  of  limitation ;  and  it  was  agreed, 
by  Lovd  Chancellor  Talbot,  that  the  fee  passed.  In  this  case,  in- 
deed, the  words  in  the  clause  of  the  devise  were  of  themsdf  es 

(r)2Veni.eOO. 

(<>  1  Will.  233;  «bo  Beos/fy  ▼.  tfaodhtnue,  4  Term  Rep.  09. 
(/)  Cm.  temp.  Talb.  167. 
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saffieienty  in  the  opinion  of  the  Chancellor^  to  cover  a  title  to  the 
fee.  This  case  is  therefore  introduced  rather  to  show  in  what 
sense  the  introductory  clause  was  understood^than  to  propose  that 
this  clause  governed  the  decision.  It  was  observed,  in  the  argu- 
ment of  the  counsel  who  debated  the  case,  and  argued  against  the 
extent  of  the  will  to  pass  the  fee,  that  the  words  tvarldly  estate 
were  used  by  the  testator  only  to  show,  that  what  he  was  doing 
was  animo  testandi;  but  not  intended  to  reach  the  whole  of  his 
estate. 

On  this  objection  the  Chancellor,  in  pronouncing  his  decree, 
observed,  that  he  was  of  opinion,  that  these  words  proved  the  tes- 
tator to  have  had  his  whole  estate  in  view  at  that  time. 

In  Ihnner  v.  Morsef(u)  Thomas  Carter  devised  in  the  follow- 
ing words,  as  far  as  they  are  material  to  the  point  under  considera- 
tion :  <^  As  to  all  my  temporal  estate^  I  bequeath  to  my  nephew 
Tannery^  (who  was  his  heir  at  law,)  ^'  the  sum  of  50/. ; 
[*18d]  and  all  the  rest  and  residue  *of  my  tstate^  goods  and  chat- 
tels whatsoever,  I  give  and  bequeath  to  my  beloved  wife^ 
Mary  Carter^  whom  I  make  my  full  and  whole  executrix."  And 
it  was  decreed,  that  an  estate  in  fee-simple  passed  by  the  words 
of  this  will.  Indeed,  the  fee  might  have  passed  without  the  intro- 
ductory clause. 

But  in  Markant  v.  7\oisdenf{v)  a  man  having  previously  set- 
tled all  his  estate  of  inheritance  upon  his  wife,  made  his  will,  and 
thereby  gave  several  pecuniary  legacies  to  several  ];>ersons,  and 
then  added,  <<  all  the  rest  and  residue  of  my  estate^  chattels  real 
and  personal,  I  give  and  devise  to  my  wife,  whom  I  make  my  sole 
executrix  ;"  and  it  was  held,  that  the  fee  of  the  lands  did  not  pass 
to  the  wife,  because  the  precedent  and  sub3equent  words  explained 
the  intent  to  carry  only  the  personal  estate.  This  conclusion  was 
formed  from  the  circumstance,  that  legacies  only  were  given  by 
the  first  part  of  the  will ;  and  that  the  words  rest  and  residue  were 
relative  to,  and  must  be  intended  of,  an  estate  of  the  same  nature 
with  that  he  had  before  devised,  which  was  only  personal ;  for,  hav- 
ing before  given  no  real  estate,  there  could  be  no  rest  or  residue 
of  that  property  of  which  he  had  not  given  any  part  And  the 
Lord  Keeper  added,  ^<Then  the  words,  chattels  real  and  personal, 
explain  the  word  estate,  ancl  show  what  sort  of  estate  he  meant, 
and  made  the  devise  as  if  he  had  said,  ^  all  the  rest  of  my 
[*184]  estate,  whether  chattels  real  or  personal,'  *and  so  confined 
and  restrained  the  sense  of  the  word  estate. '^  This  rea- 
toning  is  questionable  at  this  day. 

Also,  in  the  case  of  Tuffnell  and  Page,  already  cited,  there  wu 
an  introductory  clause ;  but  it  seems  to  have  been  clear,  that  the 
words  of  the  devise,  singly  and  apart  from  that  clause,  were  un- 
derstood to  be  sufficient  to  carry  the  fee. 

(u)  a\xpra.  (r)  1  £q.  Cas.  Abr.  211 ;  Gilb.  Eq.  Cas.  30. 
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In  JETogan  v.  Jack3ony(w)  the  Rev.  Creorge  Jackson  being  seised 
of  some  to^vns  and  lands  in  Coolishall  and  Glanbeggf  in  fee,  and 
of  lands  in  Ballyduffulira  and  Ballygcdly  for  liyes,  renewable 
for  eyer^  without  impeachment  of  waste,  and  other  lands  under 
leases  for  three  lives,  with  reversionary  terms  for  twenty-one  years 
from  the  death  of  the  surviving  life;  and  being  also  possessed  of 
personal  assets  to  the  amount  of  1,300/.  only,  made  a  disposition, 
by  will,  of  his  effects,  in  these  words :  ''  And  as  to  my  worldly  sub- 
stance^  I  give  and  bequeath  to  my  dearly  beloved  mother,  Mary 
Jackson,  my  house  and  lands  of  Glanbegg^  and  all  their  appurte- 
nances, for  and  during  the  term  of  her  natural  life,  clear  and  free 
of  any  deduction  or  charge  whatsoever,  and  also  the  lands  of  Bal- 
^VE^^yj  subject  to  the  rent  only  payable  thereout,  for  the  term  of 
her  natural  life,  with  liberty  of  committing  waste  thereon."  He 
then  gave  to  Ellen  Coc^eran  the  sum  of  30/.  to  be  paid  her  yearly 
during  her  life,  for  the  support  of  herself  and  her  son 
OeargeJaekson  ;  to  her  ^daughter  Elteuj  and  her  son  John  [*185] 
Jackson,  respectively,  the  yearly  sum  of  20/.  till  the  age 
of  twenty-one;  and  then  the  sum  of  400/.;  all  which  bequests 
were  to  be  raised  and  levied  out  of  his  lands  of  Olanbegg  and 
Cooliahallj  Ballygally  and  Ballyduffulira,  He  also  gave  his 
coudn,  Henry  PFalliSy  the  sum  of  1,000/.  sterling,  to  be  paid  him 
as  soon  as  conveniently  might  be  after  his  decease ;  to  his  uncle, 
Edward  Jackson^  the  yearly  sum  of  30/.  during  his  life;  he  also 
gave  unto  his  uncle,  «/(>An  WdlliSj  100/. ;  and  unto  fFilliam  Kena, 
and  Jane  his  wife,  the  sum  of  200/.  sterling ;  and  then  devised  as 
follows:  ^^  I  also  give  and  bequeath  unto  my  dearly  beloved  mother, 
Mary  Jackson,  all  the  remainder  and  residue  of  the  effects,  bbth 
real  and  personal,  which  I  shall  die  possessed  of;"  and  concluded 
with  the  appointment  of  executors. 

This  case  came  before  the  Court  of  King's  Bench  in  England, 
on  error,  on  a  judgment  on  ejectment  in  the  Court  of  King^s 
Bench  in  Ireland ;  and,  by  Lord  Mansfield,  <<  There  is  but  one 
point  upon  which  the  whole  case  turns,  which  is,  to  fix  the  mean- 
ing of  the  word  effects,  in  the  English  language.  It  is  nugatory 
to  cite  cases,  unless  you  fix  the  meaning  of  the  term  to  which 
these  cases  are  to  be  applied.  If  the  word  effects  is  equivalent  to 
the  words  worldly  substance,  used  bjrthe  testator  in  the  beginning 
of  bis  will,  or  if  it  is  synonymous  to  property,  there  is  an 
end  of  the  question  ;  because  all  the  peases  prove  that  the  [*186] 
sweeping  clause  passes  a  fee  ;  on  the  contrary,  if  it  can  be 
shown  that  effects  mean  chattels,  or  personalty  only,  then  the  resi- 
duary clause  can  include  them  only.  I  take  effects  to  be  synony- 
mous to  worldly  substance,  which  means  whatever  can  be  turned 
to  value ;  and  therefore  real  and  personal  effects  mean  all  a  man's 
property," 

His  Lordship  enumerated  the  different  species  of  the  testator's 

(if)  Cowp.  306. 
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property  f  and  stated  the  difierent  bequests  of  the  testator's  will ; 
and  he  observed,  they  were  material  to  be  attended  to  in  the  eoD<» 
structioo  of  it :  he  stated  the  question  to  tie,  whether  any  real  pro* 
perty  at  all  passed  to  Mary  Jaehsim^  the  mother  of  the  testator ; 
and  if  any  did,  whether  any  thing  passed,  exoept  the  coyenant  for 
the  term  of  twenty*one  years,  in  the  house  oalled  Qr^hegans^  and 
burgage  lands  belonging  thereto,  being  a  title  to  a  chattel  real ;  and 
if  the  rest  of  the  real  property  of  the  testator,  or  a  remainder 
therein,  passed,  whether  it  could  pass  for  a  longer  tine  than  dar- 
ing the  life  of  Mrs.  Jackson^  because  there  are  no  words  of  lini* 
tation  :  he  observed,  ^'  the  law  of  England,  in  the  conveyaoee  of 
real  estates,  requires  words  of  limitation  in  the  donation  or  grant 
to  the  creation  of  a  fee  ;  and  that  without  the  word  heirs,  general 
or  special,  no  man  can  create  a  fee  at  common  law  by  cooveyanee ; 
that  therefore,  when  wills  were  introduced,  and  devises  of 
[*I87]  real  property  began  to  prevail,  being  considered  as  *a  spe- 
cies  of  conveyance,  they  were  to  be  governed  by  the  same 
rule ;  therefore,  by  analogy  to  that  rule  in  the  construetioo  of  do* 
vises,  if  there  be  no  words  of  limitation  added,  nor  words  of  per* 
petuity  annexed,  which  have  been  held  tantamount.,  ao  as  to  de- 
note the  intention  of  the  testator  to  convey  the  inheritance  to  the 
devisee,  he  can  only  take  an  estate  for  life.  For  instance,  if  a  tes- 
tator, by  his  will,  says,  I  give  my  lands,  or  such  and  such  esCates, 
io  Jl ;  if  no  words  of  limitation  are  added,  A  has  only  an  eetate 
for  life.  Generally  speaking,  no  common  person  has  the  smailest 
idea  of  any  diflference  between  giving  a  person  a  horse  and  a  quan- 
tity of  land  ;  common  sense  alone  would  never  teach  a  naan  the 
difference;  but  the  distinction  which  is  now  dearly  estaUtshed,  is 
this :  if  the  words  of  the  testator  denote  only  a  description  of  the 
specific  estate  or  lands  devised,  in  that  case,  if  no  words  of  limita^ 
tion  are  added,  ^  has  only  an  estate  for  life ;  and  if  the  words  de- 
note the  fuanivm  qf  mteresi  or  property  that  the  testator  has  in 
the  lands  devised,  there  the  whole  extent  of  such  his  interest  passes 
by  the  gtfl  to  the  devisee.  The  question  is,  therefore,  always  a 
question  of  construction  upon  the  words  and  terms  used  by  the 
testator.  It  is  now  clearly  settled,  that  tlie  words,  *<all  his  estate," 
will  pass  every  thing  a  man  has ;  but  if  the  word  all  is  eoapled 
with  the  word  personal^  or  a  local  descriptum,  hero  the 
[*188]  *gift  will  pass  only  personalty,  or  the  specific  estate  par- 
ticularly described. 
All  these  principles  being  clearly  settled,  and  certain,  the  ques* 
tion,  in  this  case,  must  be  a  question  of  construction  upon  the  will 
itself.  Now,  in  this  will,  there  are  several  things  which  it  is  ma- 
terial to  observe  ;  and  first,  ihe  introduction  is  very  material. 

Introductory  words  cannot  vary  the  conairveiion  <{/*  a  devise^  m 

as  to  enlarge  the  estate  of  a  devu^ee^  unless  there  arc  words  m  ike 

devise  Uself^  sufficient  to  carry  the  degree  qf  isiierest  coniemded 

for;{x)  but  wherever  they  assist  to  show  the  intention  of  the  tes- 

(r)  9ee  ilfo  6  T.  Rep.  612  ;  6  T.  Rep.  668. 
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tator,  the  Courts  have  laid  hold  of  them,  ai  they  do  of  every  other 
eircumataBce  in  a  will  which  may  help  to  ^uide  their  judgment 
to  the  right  and  true  construction  of  it.  The  introductory  words 
used  by  the  testator  in  the  present  ca^,  are  BOt  strict  legal  terms^ 
but  they  are  the  words  of  a  plain  man  of  sound  learning.  He  says^ 
<<  As  to  all  my  worldly  mbsiance^  I gwCy  &s.  What  is  subalaoee  ? 
It  is  every  property  a  man  has.  So  in  the  statute  4tfa  and  Ath  PhUip 
and  Mary  J  c.  8,  for  the  punishment  of  such  as  shall  take  away 
maidens  that  be  i  nheritors ;  the  word  substance  is  made  use  of,  moA 
means  worldly  worth.  Thqs  the  testator  sets  out ;  he  then  pro- 
ceeds to  dispose  of  his  property,  and  in  the  course  of  his 
will  provides  for  every  body  ;  for  *his  mother,  his  uncle,  [*189j 
his  mistress,  his  natural  children,  his  cousins,  and  makes  a 
particular  provision  for  his  heir  at  law,  which  provision  is  to  con* 
tinue  during  his  life.  To  be  sure,  that  circumstance  alone  would 
not  exclude  the  heir  from  taking  any  thing  not  disposed  of  ;(y)  but 
it  furnishes  an  argument  in  favor  of  the  construction  contended  for 
by  the  representatives  of  the  mother,  namely,  that  he  intended  the 
remainder  of  every  thing  to  go  to  her  by  the  subsequent  residuary 
devise,  and  that  he  did  not  mean  to  die  intestate  as  to  any  part  of 
his  property.  He  adds  the  sweeping  clause  after  all  the  provisiooa 
before  mentioned,  at  the  sane  time  not  meaning  to  make  his  mo- 
ther executrix.  What  purpose  was  it  then  to  answer  ?  I  confess, 
then,  I  can  see  none,  unless  it  was  to  dispose  of  all  his  worldly  wAh 
stance,  agreeably  to  his  declaration  in  the  introductory  part  of  his 
wiU.  The  words  are,  **  I  also  give  to  my  mother  all  the  remain^ 
der  and  residue  of  all  the  effects^  both  reai  znAperaonaly  which  I 
shall  die  possessed  of.  Now,  is  the  true  construction  of  these  words 
to  be  confined  to  a  gift  of  personalty  only  ?  Most  clearly  not ;  bo< 
eanse  the  testator  has  expressly  added  the  word  real  to  the  word 
•ffula.  Do  the  words  real  effects,  in  law,  mean  real  chattels  only  ? 
No  author  has  been  produced  to  show  thej  do  ;  and  in 
point  o^  faet,  there  was  but  one  lease  belonging  ^to  the  tea-  [*190] 
tator  in  this  case,  which  could  come  under  this  descrip- 
tion; consequently,  if  the  construction  contended  for  by  the  de- 
fendant were  the  true  one,  only  that  lease  would  pass,  which  would 
be  to  narrow  the  construction  of  the  word  real  very  mueh  indeed* 
The  natural  and  true  meaning  of  real  effects,  in  common  lai^uago 
and  speech,  is  real  property  ;  and  real  and  personal  effects  are  sy* 
Bonymous  to  substance,  which  includes  every/  thing  that  can  bo 
turned  into  money.  In  several  clausea  of  the  Bankrupt  Laws, 
which  make  it  felony  Ln  a  bankrupt  to  conceal,  remove,  or  embez* 
zle  any  part  of  his  goods,  wares,  merchandises,  moneys,  or  effects, 
the  word  effecta  is  made  use  of  in  this  sense.  If  that  be  the  true 
construction,  there  can  be  no  doubt,  but  that  the  words  remainder 
of  real  effects  include  the  reversion  of  every  thing  not  disposed  of; 
in  which  ease,  no  words  of  limitation  are  necessary.     But  an  ob- 

(y)  Hopkiiu  T.  Hopkins,  Ca».  temp.  Talb.  44. 
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jection  has  been  made,  from  the  testator's  giving  his  mother  a  spe* 
cific  estate  for  life,  and  making  that  estate  not  liable  to  be  impeach' 
ed  for  waste,  which,  it  has  been  strongly  contended,  is  totally 
repugnant,  and  inconsistent  with  an  intention  to  give  her  the  abso- 
lute property  in  the  subsequent  part  of  the  same  will ;  as  to  that, 
there  might  be  reasons  for  his  doing  so,  especially  as  he  had,  in 
respect  of  that  specific  estate,  given  her  a  preference  to  all  his  ge- 
neral creditors  and  legatees,  by  devising  it  free  of  all  in- 
[*191]  cumbrances.  But  I  do  not  think  the  objection  of  ^itself 
sufiBcieutly  strong  to  control  the  manifest  operation  of  the 
subsequent  words  used  by  the  testator  in  the  introductory  devise. 
It  would  t>e  going  a  great  way  indeed^  to  lay  it  down  as  a  general 
rule,  that  wher^a'particular  estate  is  given  to  a  person  in  one  part 
of  a  will,  and  #  testator  afterwards  devises  to  him  in  more  general 
words,  that  he  shall  not  reap  any  benefit  of  such  residuary  devise. 
Indeed,  as  to  this  objection,  the  case  of  Bidout  v.  Pain  {z)  is  ex- 
actly in  point.(a)  There  the  testator,  in  the  first  instance,  gave  his 
wife  only  an^estate  for  life,  in  part  of  his  real  estate,  and  afterwards 
bequeathed  her  the  residue,  &c. 

The  objection  of  inconsistency,  now  so  strongly  reliedjon,  was 
there  made ;  but  Lord  Hardvnckt  overruled  it,  and  held,  that  the 
residuary  clause  carried  the  inheritance  notwithstanding.  That 
case  is  also  very  near  in  point,  as*  to  the  other  objections  made  to- 
day ;  for  the  only  diflference  between  the  sweeping  clause  in  that 
case  and  in  this,  is,  that  the  word  estate  is  used  instead  of  effects. 
Here  the  words  are,  all  the  remainder  and  residue  of  his  effects, 
both  real  and  personal,  which  includes  all  the  testator's  property. 
All  the  terms  he  makes  use  of,  except  the  word  ^ects,  are  techni- 
cal terms;  for  remainder  is  applicable  to  real  estate,  and  reaidue  to 
personal  estate.  Therefore,  the  same  rule  of  determina- 
[*192]  tion  that  *was  held  in  the  case  ofJRidoubi  v.  Pain,  ought  to 
hold  in  this  case.  Upon  the  whole  of  the  will,  taken  toge- 
ther, I  am  clearly  of  opinion,  that  the  testator  meant  his  mother 
should  take  the  whole  of  his  property,  under  the  residuary  devise, 
and  that  the  words  he  has  made  use  of  are  sufficient  to  effectuate 
that  intention  ;  consequently,  that  she  took  a  fee  in  the  fee-simple 
estates,  and  the  whole  of  the  testator's  interest  in  the  rest  of  his 
real  property,  subject  to  the  charge  thereon.  And  by  Jiston,  J.  the 
words  real  effects  may  relate  to  real  estate,  and  there.are  many  acts,, 
both  in  the  English  and  Irish  statutes,  in  which  they  can  relate  to 
nothing  else :  so  the  word  substance  is  applicable  to  real  estate,  in 
the  statute  4th  &  5th  Philip  and  Mary,  c.  8.  I  think  the  intention 
of  the  testator,  in  this  case,  very  clear. 

And  the  case  received  a  determination,  first,  in  the  Court  of 
King's  Bench,  and  afterwards  in  the  House  of  Lords,  according  to 
the  opinions  of  Lord  Mansfield  and  Mr.  Justice  Aston. 

From  this  case,  and  all  the  other  authorities,  it  is  to  be  conclu- 

(8)  3  Atk,  48(5.  ^n\  See  nlso  Hob.  2. 
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Ati,  that  the  introductory  clause  alone  will  not  pass  the  fee.  {b) 
It  may  explain  the  inteotion  of  the  testator.  In  this  view,  it  is  a 
key  to  his  meaDing.  Unless  the  words  of  the  introductory  clause 
are  connected  with  the  words  of  devise^  or  have  some  re- 
ference to  them,  they  cannot  have  any  effect ;  nor  will  *the  [*19d} 
fee  pass,  even  in  those  cases  in  which  there  is  an  introduc- 
tory clause,  unless  the  words  in  the  clause  of  devise  import,  in 
substance,  more  than  merely  a  description  of  the  property  given 
by  the  will. 

Hence  the  observation  of  Mr.  Justice  Bullery  in  Smith  v.  Co/' 
^71, (c)  that  *^  where  it  is  apparent,  in  the  introductory  part  of 
the  will,  that  the  testator  meant  to  dispose  of  the  whole  of  his  pro- 
perty, and  the  expressions  in  the  residuary  clause  may  include  a 
real  estate,  that  clearly  is  to  be  taken  in  the  largest  sense,  in  order 
to  correspond  with  the  introductory  part." 

And  it  was  admitted  by  Lord  Kenyon^  that  general  introduc- 
tory words  in  a  will,  as  '  touching  my  temporal  estate,  &c/  though 
they  have  some  effect  in  the  construction  of  the  will,  are  not  of 
themselves  sufficient  to  extend  a  devise  to  pass  the  fee.(c{) 

Also,  in  Frogmorion  lessee  of  Brampston  v.  Holyday  and 
otbers,(tf)  Lord  Mansfield  observed,  '^That  the  testatrix  has  de- 
clared her  intent  to  devise  her  worldly  estate.  That  certainly  will 
not  make  the  will  carry  an  estate  that  is  clearly  omitted;  but  if 
it  be  dubious,  whether  the  word  estate  is  omitted  or  not,  it  will 
help  the  Interpretation.  But,  in  this  case,  it  was  agreed, 
that  circumstances y  twisted  together y  *unll  interpret  a  de-  [*194] 
vise  to  be  a  fee^  whichy  on  the /ace  0/  ity  is  only /or  life. 
The  cited  case  of  Crrayson  v.  Atkinson^  depends  on  its  special 
circumstances;  and  the  decision  is  to  be  referred  to  the  same 
ground." 

And  in  Wright  or  Shaw  v.  Eussel,{/)  the  words  of  the  intro- 
duction to  the  will  were,  ''  As  touching  the  disposition  of  all  such 
wordly  estate  as  it  hath  pleased  God  to  bestow  upon  me,  I  give» 
&c."  then  the  testator  gave  a  hpuse  to  his  grandson  Henry ^  i^nd 
after  his  decease,  to  his  two  sons,  Thomas  and  WiUiam^  and  then 
devised  to  Thomas  Ebbj  the  husband  of  the  heir  at  law,  one  shil- 
ling. The  question  was,  whether  Thomas  and  fFilliam  took  an  . 
estate  for  life,  or  in  fee  ?  And  the  Court  decided,  that  they  took 
an  estate  for  life  only. 

And  in  Frogmorton  on  the  demise  of  Wright  v.  Wrighty(g) 
the  testator,  as  touching  the  disposition  0/  all  his  temporal  estate, 
as  it  had  pleased  God  to  bestow  upon  him,  gave  and  disposed  there- 
of as  follows ;  first,  he  directed  all  his  debts  and  funeral  charges 


(b)  Frogmorton  ▼.  Holyday f  J.  Black.  Rep.  636 ;  Hogan  v.  Jadaon,  Cowp.  906 ; 
Mupra,  150. 

(e)  2  H.  Black.  444. 

id)  Ooodright  ▼.  Slodter^  6  Term.  Rep.  IS ;  Dot  ▼.  BuchuTt  6  Term  Rep.  612. 

(e)  1  Black  Rep.  639 ;  3  Barr.  1618. 

(J)  In  Ezch.  H.  1761,  cited  in  Dtnn  ▼.  Gvakin.  Cowp.  667. 

is)  3  WU9.  144. 
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to  be  paid  and  discharged ;  and  then  he  Introduced  a  devise^  in 
these  words :  ^*  I  give  utito  Henry  Wright  and  Nathan  Wright, 
my  nephews,  two  houses  at  Bank  in  Leeds^  with  a  oroft'and  ap- 
purtenances belonging  to  tkem,  to  be  equally  divided  between 
them.  Itenif  I  give  unto  William  Wright,  my  nephew, 
[*195]  two  houses  at  *Seaeroft,  with  a  croft  and  appurtenances 
belonging  to  thenir  now  in  the  occupation  otJbhn  Garter 
and  Elizabeth  Thornton;^'  and  afterwards,  he  bequeathed  several 
legacies.  It  was  contended,  that  William  Wright,  the  nephew, 
took  an  estate  in  fss.  Lord  Ch.  J.  De  Chrey  delivered  the  opi- 
nion of  the  Court,  He  said,  **  There  is  no  case  where  the  tea- 
tatdr  DNikes  use  of  those  or  the  like  words,  '  as  touching  the  dis^ 
poeitioii  of  all  my  temporal  estate,  I  give  and  dispose  thereof  ae 
foUoweth,'  and  immediately  afterwards  devises  his  several  estates^ 
or  several  lands,  to  divers  persons,  that  ever  was  held  to  carry  a 
fee.  '  All  my  temporal  estate,  I  give  and  dispose  thereof  as  ibl- 
loweth,^  and  then  he  describes  the  estate  or  land,  and  gives  to  his 
iiefAews,  Henry  and  Nathan,  two  houses  and  a  croft  at  Bank  in 
Leeds,  and  to  his  nephew,  William,  two  houses  and  a  croft,  at 
Seticrqfi,  which  words  are  only  descriptive  of  the  particular  estates 
tor  lands,  as  to  locality,  not  qf  the  guatUtty  oj  his  estate  in  those 
lands,  and  so  do  not  carry  a  fee.  It  may  seem  probable,  that  the 
testator's  intention  was,  that  his  nephew,  William,  should  have  a 
fee ;  but,  it  is  a  clear  rule,  that  there  must  be  axpress  wards,  or  a 
riccessary  implication,  to  disinherit  the  heir  at  law.  Neither  of 
these  appear  in  the  present  case,  and  therefore,  the  legal  operation 
of  the  words  of  the  will  must  govern.  By  the  words,  *  all  my 
estate,'  he  must  be  understood  to  mean  the  thing,  mz.  his 
[*1963  lands,  and  not  the  quantity  of  interest  *(afee)  which  he 
had  in  those  lands.  There  is  a  great  difference  between 
the  deteription  of  the  thing,  estate,  or  lands  devised." 

After  making  some  general  observations  on  cases  in  which  a  fee 
will  pass  by  construction,  he  cotitinued  to  observe,  that  it  did  not 
appear,  in  this  case,  that  the  testator  had  charged  the  lands  in  ques- 
tion with  any  debts.  He  desired  his  debts  to  be  paid,  but  did  not 
say  out  of  what  estate.  Upon  the  whole,  he  declared  himself  of 
Opinion,  that  William,  the  nephew,  took  only  an  estate  for  life. 

And  in  Loveaeres  v.  Bl$ght,{h)  Lord  Mansfield,  agreeably  to 
the  opinion  he  formerly  delivered  in  the  cited  case  of  l^irogfnorton 
V.  Holyday  and  others,  said,  **  If  the  intention  of  the  testator  is 
doubtful,  the  rule  of  law,"  [requiring  words  of  Kmitation,] 
**  must  take  place :  so  if  the  Court  cannot  find  words  sixfficient  to 
eaii»y  a  fee,  though  they  should  themselves  be  satisfied,  beyond 
the  possibility  of  a  dovht,  as  to  what  the  intention  of  the  party  was, 
they  must  adhere  to  the  rule  of  law.{%) 

*^  Now,  though  the  introduction  of  a  will,  declaring  that  a  man 
means  to  mafke  a  disposition  of  all  his  worldly  estate^  is  a  etrong 

(h)  Cowp.  862.  (0  KctleU  ▼.  Ketteit,  8  Dow*i  Rep.  248. 
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dreumistance,  connected  with  other  words,  to  explain  the  testator's 
intention  of  enlarging  a  particular  estate,  or  of  passing  a  ff^e,  where 
he  has  used  no  words  of  limitation,  it  will  not  do  alone. 
And  *all  the  cases  cited  in  the  argument,  to  show  that  [*197] 
the  introductory  words,  in  this  case,  should  alone  be  suf- 
ficient, fall  short  of  the  mark,  because  they  contain  other  words, 
clearly  manifesting  the  intention  of  the  testator  to  pass  a  fee.  The 
question  is  always  a  question  of  conatrucHon^  and  deptmb  upon 
observations  naturally  arising  out  of  the  will  itself.*^ 

In  Denn  v.  Oaskiny(J)  the  will  was,  ''  As  lo  all  such  worldly 
estate  as  God  hath  endued  me  with,  I  give  and  bequeath  as  fol- 
lows :  I  give,  bequeath,  and  devise,  all  that  my  freehold  messuage 
and  tenement  lyine,  &c.  together  with  all  houses,  &c.  reputed  as 
part  thereof,  or  belonging  to  the  same,  unto  MBj  O  Bj  and  TR, 
equally  to  them,  my  sister's  sons/'  The  testator,  in  a  subsequent 
part  of  his  will,  after  bequeathing  several  small  pecuniary  legacies 
to  most  of  his  relations,  gave  his  heir  at  law  a  legacy  of  ten  shit- 
lings  ;  and  gave  to  his  said  sister's  sons,  all  the  rest  of  his  goods^ 
chattels  J  arSt  personal  estate.  And  on  the  question,  whether  the 
fee  of  the  messuage  and  tenement  devised  by  the  will,  passed  to 
the  testator's  sister's  sons  for  an  estate  for  life  or  in  fee,  Lord 
Mansfield  ^said,  ^'  It  is  settled  in  devises,  as  well  as  in  deeds jije) 
that  if  no  words  of  limitation  are  added,  the  devisee  can  only  take 
an  estate  for  life,  because  the  law  implies  a  life  estate  only,  where 
there  are  no  words  of  limitation.  But  as  there  are  no 
technical  words  ^necessary  in  a  will,  if  the  testator  makes  [*198] 
use  of  what  is  tantamount ;  as,  if  he  says,  <  I  give  to  such 
a  one  in  fee  simplcy*  or,  <  all  my  estate,^  that  will  carry  all  his  in- 
terest in  the  land  devised.  But  there  must  be  words  in  the  vrilt 
to  control  the  rule  q/*  law,  which,  I  believe,  in  a  variety  of  cases^ 
thwarts  the  intention  of  the  testator.  I  suspect  extremely,  that, 
in  this  very  case,  the  testator  meant  to  give  his  nephews  a  fee  in 
the  premises  in  question,  for  he  had  no  other  landed  property.  He 
makes  them  residuary  legatees  of  his  personalty,  and  gives  a  dis^ 
inheriting  legacy  to  his  heir  at  law,  agreeably  to  the  vulgar  no- 
tion taken  from  the  Roman  law,  that  an  heir  is  cut  off  with  a  shil- 
ling ;  because,  by  the  Roman  law,  a  will  that  passed  by  the  heir 
was  called  inofficiasum  testamentum.  But  the  single  question  is, 
whether  we  can  find  any  words  in  the  will  to  take  this  case  out  of 
the  rule  of  law?  If  we  cannot,  it  must  be  adhered  to.  I  think  it 
imp^ible  to  find  words  in  this  will,  sufficient  to  control  the  rule 
of  law.  If  the  testator  had  any  way  connected  the  introductory 
pari,  <  as  to  all  my  worldly  estate,*  with  the  devise  in  question,  tt 
might  have  done  ;  but  the  introduction  is  only  this,  <  as  to  all  sach 
worldly  estates  as  God  hath  endued  me  with,  I  give  to  A.  B.  &c. 
so  and  so.'    Suppose  he  had  given  half  his  property  by  this  will^ 

(y)  Cowp.  a&7,  (fc)  Sufnu 

VOL.  n.  13 
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the  introduction  would  still  have  been  proper ;  so  if  he  had  giren 
the  whole  of  his  landed  estate  only^  without  disposing  of 
[*199]  the  residue  of  his  ^personalty,  it  would  have  been  equally 
proper.  He  does  not  say  in  the  introduction^  that  he 
means  to  dispose  of  all  his  worldly  estate,  but  *  with  respect  to  it/ 
he  Revises  so  and  so.  If  he  did  mean  it,  the  misfortune  iS|  that 
guoa  voluit  non  dixit.  Great  use  has  been  made  of  this  sort  of 
introduction  in  wills,  in  favor  of  the  clear  intention  of  the  testa- 
tor, and  more  in  favor  of  creditors  to  make  a  real  estate  liable  to 
debts.  If  it  were  possible  to  borrow  aid  from  it  in  this  case,  as  I 
strongly  incline  in  favor  of  the  devisees,  I  would  do  it,  but  there 
are  no  words  that  can  connect  the  devise  of  the  lands  in  qtiestion 
with  the  ititroduction  in  that  case^  so  as  to  pass  the  whole  interest ; 
therefore  the  devisees  can  only  take  an  estate  for  life."  And  by 
Jlstonj  ^^  I  really  think,  from  the  circumstance  of  the  testator's 
giving  ten  shillings  to  his  heir  at  law,  he  meant  to  disinherit  him ; 
but  that  alone  is  not  sufficient"  And  in  support  of  this  position 
he  stated  the  case  of  Shaw  v.  Russell ;  and  concluded,  that  the 
rule  of  law  must  prevail ;  and  judgment  was  given  accordingly. 

And  in  Right  lessee  of  Mitchell  and  Wife  v.  Sidebotham  and 
another,(/)  William  Sparrowhawk  de.vi^d  in  these  words,  as  far 
as  the  words  are  material :  ^*  For  these  worldly  goods  and  estates 
wherewith  it  hath  pleased  Almighty  God  to  bless  n^e,  I  give 
and  dispose  in  manner  following:  ^'  Imprimis^  I  give  and  be- 
queath to  my  sister,  Susannah  MitchellyOne  shiWing.  JUm, 
[*2Q0]  "^I  give  and  bequeath  unto  John  Mitchell^  son  of  Susan- 
nah Mitchell,  one  shilling,  to  be  paid  by  my  executrix, 
hereinafter  named,  within  three  months  after  my  decease.  Itesn^ 
I  give  and  bequeath  to  my  loving  wife,  Susannah  Sparrowhawk, 
all  the  rest  of  my  goods  and  chattels,  and  personal  estate  what- 
soever. Also,  I  do  give  and  devise  unto  Susannah  Sparrowhasok, 
my  said  wife,  her  heirs  and  assigns  for  ever,  all  my  landst  lying, 
&c.*'  And  in  an  immediate,  but  distinct  (m)  sentence,  (for  so  it 
was  held  by  the  Court,)  he  devised  in  these  words :  ^^  And  I  give 
and  bequeath  to  my  loving  wife  aforesaid,  all  my  lands,  tene- 
ments, and  houses,  lying,  &c."  without  adding  any  words  of  limi- 
Jtation :  and  then  he  said,  ^<  Lastly,  I  do  make  and  constitute 
Susannah  Sparrowhawk,  my  said  wife,  full  and  sole  executrix  of 
this  my  last  will  and  testament." 

On  a  special  verdict,  the  question  was,  ^^  whether  the  last-men- 
tioned  premises  in  the  will  were,  by  the  true  construction  thdreof, 
devised  to  the  widow  in  fee  or  only  for  life  ?"  And  by  Lord  ManS" 
field,  ^*  I  verily  believe,  that  in  sdmost  every  case  where,  by  law, 
a  general  devise  of  lands  is  reduced  to  an  estate  for  life,  the  inten- 
tion of  the  testator  is  thwarted  ;  for  ordinary  people  do  not  dis- 
tinguish between  real  and  personal  property.  The  rule  of  la^, 
however,  is  established  and  certain,  that  express  words  qflimiia^ 
tion,  or  words  tantamount,  are  rucessary  to  pass  an  inheritance : 

(i)  Dong,  794.  (m)  See  CoUivgt  ▼.  Ewetlall,  4  Maa.  &  Selw.  68. 
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^att  my  tstate^^  *or  ^  all  my  intBrestf^  will  do  ;  biit,  <  all  my  lands 
lyinginwchaplace^'  is  not  sufficient.  Such  words  are  considered 
as  merely  descriptive  of  the  local  situation,  and  only  carry  an 
estate  for  life.  Nor  are  words  tending  to  duinherit  the  heir  at  law 
auffidetU  to  prevent  his  taking,  unless  the  estate  is  given  to  some- 
body  else*  I  have  no  doubt  but  that  the  testator's  intention  here 
was  to  disinherit  his  heir  at  law,  as  well  as  in  the  case  of  Denn 
tnA  Oaskin  ;(n)  and  the  only  circumstance  of  difference  between 
that  case  and  this,  and  which  has  been  relied  on  as  in  favor  of  the 
defendant,  [who  claimed  under  the  will,]  if  the  testator  had  any 
meaning  by  it,  (which  I  do  not  believe  he  had,)  rather  turns  the 
other  way,  because  he  uses  different  words  in  devising  two  differ- 
ent parts  of  his  estate.  I  think  we  are  bound  by  the  case  of  Dtnn 
▼•  Gaskin,  and  the  other,(o)  cited  in  that  case  by  Mr.  Aston*^ 
And  judgment  was  given  for  the  plaintiff,  who  derived  his  title 
under  the  heir  at  law. 

And  in  the  case  of  Ooodrighi  on  the  demise  of  Baker  v.  Stock" 
ery{p)  there  was  this  introductory  clause  :  ^  As  touching  all  such 
temporal  estate  of  lands,  goods,  and  chattels,  as  God  hath  endued 
me  with  \"  and  there  were  words  of  devise  which,  (from  the  cir« 
camstances  attending  them,)  were  held  sufficient  to  pass 
the  fee.  And  Lord  Kenyon^  Chief  Justice,  ^observed,  [*i302] 
<<  That  thdbgh  the  general  introductory  words  in  this  will 
would  have  some  effect  in  the  construction  of  the  subsequent 
devises,  as  was  said  by  Lord  Talbot,  in  a  case  before  him,(^)  they 
would  not  of  themselves  have  carried  the  fee.^^ 

The  cases  in  which  the  effect  of  an  introductory  clause  has  been 
considered,  and  the  opinions  delivered  on  the  greater  part  of  these 
cases,  are  fully  set  forth ;  for  this  reason,  a  very  few  observations 
on  the  rule  of  construction  applicable  to  these  cases,  appear  to  be 
necessary. 

The  introiluctory  clause  is  to  be  taken  into  consideration  in 
fliose  instances  only  in  which  the  intention  of  the  testator  is  not 
clear,  from  the  words  in  the  clause  of  devise  ;(r)  and  in  those 
instances,  it  is  properly  considered  as  a  medium  \s)  by  which  the 
intention  may  be  discovered,  and  as  furnishing  evidence  to  guide 
the  Court  in  their  construction  of  the  ambiguous  words  of  a  gift  in 
tiie  will. 
'"That  the  introductory  words  may  avail,  the  words  of  devise 
must  not  be  confined,  either  to  articles  of  personalty,  or  to  a  mere 
desefiption  of  particular  lands,  or  to  lands,  or  other  species  of  real 
property  generally.     That  the  words  of  the  introductory  clause 
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fi^  9mra^  197.  (o>  Shaw  and  Rtmell,  ntpra,  194. 

Ip)  5  Term.  Rep.  K.  B.  13. 

[q)  Ibbetionr.  Btekwith^  Cat.  temp.  Talb.  160;  Maundy  r.  Maundy ,  2  Str.  1021 ; 
Dot  T.  BudtntTf  6 Term.  Hep.  610. 
(r)  S  H.  Black.  444.  («)  P.  193. 
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may  be  relevant,  so  as  to  be  material  to,  and  aid  in  the  conatroc-^ 
tion,  it  is  also  necessary  that  the  words  of  devise  should 
[*20S]  *not  in  themselves  be  strictly  proper ^  in  their  primary  or 
genuine  signification,  to  pass  the  inheritance  of  real  proper- 
ty ;  at  the  same  time  that,  in  their  largest  sense,  they  may  be  UO' 
derstood  to  extend  to  real  property,  and  to  pass  tlie  same  for  an 
estate  in  fee.  In  short,  that  the  introductory  clause  may  be  deci- 
sive of  the  effect  of  the  will,  the  words  in  the  devising  clause  mast 
be  capable  of  two  constructions,  and  in  one  of  them  be  applicable 
to  real  property.  This  was  the  point  of  view  in  which  Mr.  Justice 
Buller  considered  the  cited  case  of  Smith  v.  Coffin.{t) 

In  another  case,  Mr.  Justice  Bulkr  said,  ^'  As  far  as  a  rule  can 
be  laid  down,  whenever  it  appears,  by  the  introductory  clause, 
that  the  testator  means  to  dispose  of  all  his  property,  and  all  his 
estate  in  his  property,  and  the  words  in  the  devise  are  connected 
in  sense  with  the  introductory  clause,  the  words  of  the  devise  are 
to  be  taken  in  their  larger  sense,  to  correspond  with  the  intro* 
ductory  clause." 

In  proposing  the  rule  of  construction  on  wilk  in  which  the  words 
of  the  introductory  clause,  when  there  is  one,  are  material,  it  is  to 
be  understood,  that  the  words  of  the  will,  in  the  clause  of  devise, 
must  import  something  more  than  a  mere  description  of  property, 
in  regard  to  situation,  and  that  they  must  be  connected^  in  words 

and  in  sense  with  the  introductory  clause. 
[*204]  *This  conclusion  is  warranted  by  the  cases  of  Shaw  and 
Bussellj  Denn  and  Oaakin^  and  Mitchell  and  Sidebotham* 
It  is  also  to  be  inferred  from  all  the  other  cases,  particularly  from 
an  expression  of  Lord  Ilardivicke,  in  Chrayson  and  Atkinsonj  in 
which  he  supposed  the  introductory  clause  to  disclose  an  intention 
to  eive  a  fte^  and  the  clause  of  devise  not  to  contain  any  words 
which  could,  without  the  aid  of  the  introductory  clause,  be  deemed 
descriptive  of  an  interest  of  that  extent  In  his  empbatical  man- 
ner, he  said,  <<  Intent,  at  first,  is  one  thing,  and  the  execution  of 
that  intention  is  another.(t«)" 

These  cases,  however,  do  not,  in  express  terms,  go  the  length 
of  deciding  whether  it  be  necessary  that  the  clause  of  devise  should 
contain  words,  which  of  themselves  are  sufficient  to  pass  the  in* 
heritance.  Taking  all  the  cases  into  one  view,  the  inference  to  be 
drawn  from  them,  as  far  as  their  determinations,  and  the  reasons 
assigned  for  these  determinations,  afford  any  inference,  is,  that 
words,  which  without  any  introductory  clause  would  not  be  con- 
strued to  extend  to  real  property,  or  to  describe  the  quantity  of 
interest  to  be  taken  in  property  of  that  sort,  will,  with  the  addition 
of  an  introductory  clause,  intimatins  an  intention,  on  the  part  of 
the  testator,  to  dispose  of  all  his  estate,  his  property^  or 
[*205]  substance,  with  a  view  to  a  *complete  disposition  of  all 
his  interest  in  the  same,  be  deemed  to  apply  to  real  proper- 
ty, and  give  a  title  to  the  inheritance. 

(0  t  H.  Bluck,  444 ;  supra,  193.  (^0  1  Wilg.  834. 
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The  edge  of  Chaysan  and  AtHnson^^x)  may,  with  propriety,  be 
adduced  in  support  of  these  positions.  In  CfrayMn  and  Jiikinaon 
the  words  of  devise  weroi  ^^  As  to  all  the  rest  of  my  goods  and 
chattels,  real  and  personal,  moreable  and  immoreable,  as  houses, 
gardens,  tenements ;  my  share  in  the  Copperas  Works,  &c.  I  give 
to  the  said  •/?."     And  it  was  held,  that  the  fee  passed  by  the  devise. 

It  is  impossible  to  contend  that  the  fee  would,  in  this  case,  have 
passed  by  the  words  of  the  devise,  without  th6  aid  of  the  words  in 
the  introductory  clause. 

This  conclusion  on  the  application  and  effect  of  words  in  an  in* 
troductory  clause,  is  the  only  conclusion  which  can  be  drawn 
from  the  cases  on  which  the  Courts  of  Law  and  of  Equity  have 
pronounced  their  judgments,  and  on  which  the  respective  Judges, 
who  have  presided  in  these  Courts,  have  delivered  their  opinions. 

From  the  disposition,  however,  shown  by  the  Courts,  in  modern 
times,  to  give  every  indulgence  to  the  will  of  a  testator,  as  often  as 
they  can  discover  his  meaning,  from  any  expression,  it  is  probable 
that,  even  in  cases  similar  to  those  in  which  great  stress  has  been 
laid  on  the  words  in  the  introductory  clause,  and  the 
'determinations  have  in  part,  if  pot  wholly,  been  founded  [*206] 
on  the  intention  expressed  in  these  clauses,  the  like  deter- 
minations would  hereafter  be  made  on  the  mere  words  of  devise, 
independently  of  the  words  in  the  introductory  clause. 

On  the  whole,  an  introductory  clause  in  a  will  is  a  key  to  the 
intention  of  a  testator,  and,  in  its  application  to  the  words  in  a 
clause  of  devise,  is  of  the  same  effect  as  the  preamble  of  a  statute 
is  to  the  enacting  part.(^)  It  may  explain  the  intention,  when  it 
is  doubtful,  and  cannot  extend  the  meaning  beyond  the  express 
words.  It  therefore  must  be  understood,  that  the  words  of  devise 
are  of  a  nature  and  tenor,  that  in  a  general,  though  not  in  their 
most  obvious  sense,  they  extend  to  real  property  ;  and,  in  a  col* 
lective  sense,  are  descriptive  of  the  testator's  interest  in  that 
property. 

And  notwitiistanding  there  be  introductory  words,  and  words  of 
devise,  sufficiently  ample  to  carry  real  estate,  yet  a  context  may 
deny  to  these  words  of  devise  the  construction  under  Which  they 
would  pass  the  fee. 

In  Doe  ex  dem.  Snell  v.  Alleny{z)  the  word  herediiamenU  did 
not  pass  the  fee,  although  the  devise  was,  ^^  of  all  my  messuages, 
lands,  tenements,  and  hereditaments  in  Sy  &c.  to  ttS,"  preceded  by 
an  introductory  clause,  in  these  terms :  ^^  As  to  what  real  and  per- 
sonal estate  it  has  pleased  God  to  bless  me  with,  (  all  my 
debts,  &c.  *being  first  paid  out  of  my  personal,  and,  if  [*207] 
that  is  not  sufficient,  out  of  my  real  estate,)  I  give  and  dis- 
pose of  the  same  as  follows.'' 

(x)  1  Wlb.  333.  (y)  1  Black.  Com.  686.  (s)  8  Term.  Rep.  497. 
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As  to  the  cases  of  the  third  general  head^  that  a  fee  will  pass  by 
a  devise  in  a  will,  when, 
1st)  The  purpose  of  a  trust  the  testator  has  created  cannot  certainly 

be  performed ;  or, 
2dy  An  act  he  has  directed  to  be  done  cannot  certainly  and  eflfeet* 

ually  be  accomplished  ;  or, 
Sdy  A  charge  he  has  imposed  cannot,  in  point  o/ estate,  be  sustain-: 
ed>;  unless  it  be  decided,  that  an  estate  in  fee  is  devised. 

Although  no  estate  be  limited  by  express  words^  yet  to  charge 
the  land  with  a  trust  which  cannot  be  performed,  or  to  direct  an 
act  to  be  done  which  cannot  be  accomplished,  by  means  of  the  in- 
terest of  the  devisee  in  the  land,  unless  more  than  an  estate  for  his 
life  pass  to  him,  is,  in  wills,  in  whicl\  the  intention  governs  the 
construction,  and  in  the  absence  of  words  of  express  limitatioR,(a) 
equal  to  a  declaration,  that  the  person  designated  to  execute  the 
trust,  or  perform  the  act,  or  bear  the  charge,  should  have  the  fee. 

This,  in  intendment  of  law,  (when  the  law  is  to  act  on  its  own 
presumptions,)  is  the  only  estate  sufficient  to  answer  these  pur* 

poses. 
[*d08]  In  cases  with  these  circumstances,  and  'although  no 
words  of  limitation  be  added  to  extend  the  interest,  by  ex- 
press words,  to  the  devisee  and  his  heirs,  the  intention  that  the  fee 
shall  pass  is  so  demonstrably  clear,  that  it  calls  for  a  constnictioB 
which  would  fulfil  that  intention. 

The  testator,  by  expressing  it  to  be  his  will  that  this  or  tiiat  act 
should  be  done  with  his  land,  or  by  means  of  the  estate  which  it  is 
his  meaning  to  give  in  the  land,  shows  that  he  would  have  used  th^ 
proper  words,  if  he  had  been  aware  they  were  necessary ;  and  as  in 
the  first  case,  the  trusts  he  has  expressed  could  not  be  performed  ; 
and,  in  the  second  case,  the  act  he  has  directed  to  be  done  ooold 
not  be  accomplished ;  and,  in  the  third  case,  the  charge  he  has  cre- 
ated could  not  be  effectual,  unless  he  has  given  an  estate  of  suffi- 
cient extent  to  enable  the  devisee  to  fulfil  the  trusts,  perform  the 
act,  or  answer  the  charge,  it  follows,  that  the  testator  must  have 
meant  that  the  devisee  should  have  an  estate  in  fee ;  and  on  the  pre- 
sumption of  this  intention,  he  will  have  an  estate  of  that  extent 
For  to  order  that  to  be  done  by  the  devisee  which  he  could  not  do, 
unless  the  means  of  fulfilling  the  testator's  will  were  supplied,  is  a 
declaration  of  an  intention  that  the  means  should  not  be  wanting; 
and  this  is  all  the  law  requires. 

In  Shaw  v.  Wright^  or  Weigh,  or  WayjIJi)  it  was  held^ 
[*209]  that  when  lands  are  devised  to  ^trustees,  without  any 
words  of  limitation  to  support  the  trust  of  estates  qf  inhere 
it<mce,  the  trustees  must,  by  implication  of  law,  have  an  estate  of 
inheritance  sufficient  to  support  the  trust;  for  there  is  no  differ- 
ence between  a  devise  to  a  man  forever,  and  upon  trusts  which 

(a)  15  East,  162,170. 

(6)  FiCzfribboDS,  7  ;  1  £q.  Ca.  Abr.  184.  by  the  name  tf  Shan  and  Weigh, 
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may  continue  for  ever.{c)  In  this  case,  the  devise  was  to  a  wife 
for  life ;  aod  for  her  better  support,  the  testator  also  devised  to 
her  500/.  to  be  raised  by  sale  of  timber,  or  digging  of  coal ;  and 
after  her  decease  he  devised  the  premises  to  three  trustees,  and  the 
survivor  of  them,  in  trust  for  his  two  sisters^  equally  between 
them,  during  their  natural  lives,  without  committing  any  manner 
of  waste ;  provided,  that  whatever  part  of  the  500/.  should  be  paid 
his  wife  by  either  of  his  sisters,  the  same  should  be  reimbursed  to 
them,  by  getting  of  coal  upon  the  premises ;  and  if  either  of  hia 
sisters  should  happen  to  die,  leaving  issue,  &c.  then  estates  of  ini- 
heritance  were  limited.  And  it  was  argued  by  the  counsel  for  the 
plaintiff,  and  admitted  by  the  defendant's  counsel,  and  by  the  Court, 
that  a  fee  passed,,  though  the  devise  was  to  the  trustees,  and  th« 
survivor  of  them,  without  the  word  heirs,  or  for  ever;  becauae  the 
carving  out  so  many  estates  of  inheritance,  that  were  to  be  served 
out  of  the  trust,  showed  the  intent  of  the  devisor  to  give  the  tnis* 
tees  an  estate  in  fee ;  since  nothing  else  could  be  sufficient  to  satisfy 
all  the  trusts. 

^And  in  a  case(c{)  before  Lord  Hdrdurickej  ^fbile  Chao-  [*910} 
eellor,  he  8aid>  <'  If  land  be  given  to  a  man  without  the 
word  heirs,  and  a  truat  be  declared  of  that  estate,  and  it  can  be  sa- 
tisfied by  no  other  way  but  by  the  cestui  qt4e  truste  [read  trustees] 
taking  the  inheritance,  it  has  been  construed  that  a  fee  passes  to 
him  [read  them]  even  without  the  word  heirs." 

And  in  Bagshaw  and  Spencer y(e)  Lord  HardwickCy  speaking  of 
the  devise  to  the  trustees,  observed,  '^That  part  of  their  trust  was 
to  sell  the  whole,  or  a  sufficient  part  of  the  testator's  real  estate,  fov 
payment  of  his  debts  and  funeral  expenses  :  that  this  would  have 
torried  a  fee  by  construction,  had  the  word  heirs  been  omitted  out 
of  the  devise,  hecause^the  trust  was  to  continue  for  ever,  and  to  sell 
and  convey  a  fee :  that  this  was  the  opinion  of  the  whole  Court  of 
King's  Bench,  in  Showy.  Weighs  and  not  disputed  upon  the  writ 
of  error  in  the  House  of  Lords :  that  if  they  might  sell  the  inheritr 
ance  in  the  whole  or  any  part  of  the  lands,  not  by  force  o/  a  power ^ 
but  by  virtue  of  their  estate,  they  must  at  law  have  a  fee  in  the 
whole ;  for  otherwise  it  must,  from  the  nature  of  the  thing,  be  un- 
certain what  they  have  c»ccasion  to  sell." 

Also,  from  several  cases  stated  in  former  pages  of  this 
chapter,  it  will  have  been  collected,  *that  to  give  a  general   [*S1 1] 
power  of  disposition,  and  not  to  limit  any  estate,  amounts 
to  a  devise  of  the  fee,  to  enable  the  person  to  whom  the  right  is 
given  to  make  the  disposition,  and  enjoy.«the  property  in  the  mean 
time* 

So  in  Markham  v.  Cook^(/)  Qeorgt  Beaumont  gave  several 
sums  of  three  pounds  a  year  to  divers  persons;  to  some  ybr  lifSf 
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fc)  2  Str.  798 ;  2  Atk.  677. 

(<0  ViUieet  ▼.  VUlitrh  2  Atk.  72 ;  GUtwn  ▼.  Ld.  Montfort,  1  Vet.  491,  S.  P. ;  Amif. 
98,  S.  C.  (e)  1  CoU.  Jur.  802 . 2  Atk.  677.  (/)  8  Burr.  1684. 
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to  others  in  fee,  and  expressly  directed  that  one  of  the  annuities  de- 
vised in  fee  shouM  be  paid  by  his  trustee  or  executor^  and  after- 
wards added,  ^<  these  legacies  to  be  jfaithfully  paid  by  my  trustee,  Mm 
Cook,  every  year,  and  yearly,  a  month  after  Martinmas.  **  He  then 
^ve  several  small  legacies,  and  willed  and  devised,  that  WUKam 
^^rith  should  not  be  removed  from  his  farm  upon  any  account  what- 
soever, during  the  term  of  his  natural  life,  he  paying  the  same  rent 
as  usual ;  and  that,  upon  his  leaving  the  farm,  whoever  came  into 
it,  should  pay  after  the  yearly  rent  of  nine  pounds.  Then,  imme- 
diately following,  was  this  clause :  <<  I  do  also  leave  unto  my  trustee 
and  executor,  out  of  the  yearly  rents  of  the  farm,  one  pound  and 
ten  shillings  a  year  and  yearly,  for  repairs  and  other  uses.''  He 
afterwards  left  to  his  trustee  and  executor  three  pounds  for  sawing 
out,  &c.  aAd  three  pounds  to  build  a  tomb  for  him  in  Tankersley 
church-yard,  and  directed  him  and  hisheirs,(g)  always  to 
[*212]  see  that  it  was  kept  in  *^order.  Afterwards,  he  gave  se- 
veral directions  and  legacies,  and  constituted  John  Cook, 
before  named,  sole  exkcittor  and  trustee  of  that  his  last  will  and 
testament,  he  paying  all  his  just  debts,  legacies,  and  funeral  charges. 
And  it  was  held  that  John  Cook  was  entitled  to  the  fee  under  the 
will.  And  by  Justice  Wilmot,  <<  Here  are  trusts  to  be  exercised, 
which  the  trustee  caAnot  execute  and  effectuate,  without  having  an 
estate  in  fee  decreed  to  him."  And  Yates,  Justice,  added,  <<  that 
the  estate  must  be  co-extensive  with  the  charges,  and  that  there 
were  annuities  charged  upon  the  real  estate,  and  devised  in  fee." 

On  this  case  it  is  observable,  that  John  Cook  might  have  taken 
the  fee,  from  the  circumstance,  that  he  was  to  be  the  testator^s  ex- 
.ecutor  or  trustee  ;  and  that,  from  the  terms  in  which  the  annuity  in 
fee  was  devised,  it  appeared  that  he  was  to  pay  this  annuity,  and 
he  would  not  have  had  any  fund  adequate,  in  point  of  estate,  to  the 
payment  of  this  annuity,  unless  it  had  been  decided,  that  the  lands 

Eassed  to  him  in  fee.     It  is  also  observable,  that  some  acts  were  to 
e  done  by  him  and  his  heirs;  and  in  a  recent  case, (A)  this  circttm- 
stance  had  its  weight. 

And  in  Baddely  v.  Leppingwell,{i)  Thomas  Ives  devised  his 
copyhold  tenement  in  Castle  Hedingham,  to  Clement  Boreham, 
for  his  natural  life,  he  paying  thereout  yearly  and  every 
[*213]  year,  by  *  half-yearly  payments,  &c.  and  gave  and  he* 
queathed  two  other  copyhold  tenements,  consisting  of  two 
cottages  and  a  herb  garden,  of  the  yearly  value  of  five  pounds  and 
six  shillings,  to  Sarclh  Boreham,  she  paying  thereout /orty  shittings 
a  year  to  her  sister  J.  Mo^eham.  On  a  question,  whether  Sarah 
Boreham  took  the  fee  of  the  two  copyhold  tenements  devised  to 
her,  it  was  held,  that  she  took  an  estate  of  inheritance ;  partly  on 
the  penning  of  the  different  clauses  of  the  will,  (there  being  added 
words  of  express  limitation  to  one  devise,  and  the  words  of  devise 
to  Sarah  being  left  to  the  construction  of  law,)  but  principally  be- 

(g)  See  3  Vei.  k,  Bea.  160.  (h)  Charlton  ▼.  Taytoff  3  Vet.  k  Bea.  160. 

(?)  3  Burr.  1533. 
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cjuise  the  annuity  to  J.  was  payable  for  the  life  of  /;  and  it  would 
not  have  been  in  the  power  of  Sarah  Borthafa^  the  devisee  of  the 
tenements  charged  with  this  annuity,  to  pay  the  annuity,  unles^i 
she  had  a  larger  estate  than  for  her  own  life,  since  she  might  have 
died;  and  her  estate,  if  for  her  own  life,  have  determined  in  the 
lifetime  of  herjsister,  the  annuitant. 

The  like  determination  was  pronounced  in  the  more  ancient  case 
ol  Bead  y.  Halton.{k) 

In  that  case  a  devise  of  land  of  the  yearly  value  of  sixteen  pounds 
was  made,  upon  condition  that  the  devisee  should  pay  to  his  two 
sisters  five  pounds  a  year  ;  and  it  was  held,  that  the  devise  passed 
tb»fee,  without  words  of  limitation  in  the  will. 

*The  reason  of  the  decision  is  reported  to  be,  that  the   [*214j 
estate  being  charged  with  payments  to  the  sisters,  during 
their  lives,  clearly  proved  the  intention  of  the  testator  to  have 
been,  that  the  devisee  should  have  an  estate  in  fee-simple. 

Also,  in  j^ee  v.  Withers^(l)  the  testator  devised  to  his  son  the 
lands  which  the  testator  had  purchased  of  J.  S.  and  to  Jamts^  his 
son,  the  lands  which  he  had  purchased  of/.  iNT.,  (being  found  to  be 
of  the  value  of  twenty  pounds  a  year,)  conditionally,  that  James 
should  allow  Nicholas^  another  son  of  the  testator,  and  for  whom 
no  other  provision  was  made  by  the  will,  meat^  drinkj  apparel^ 
and  convenient  lodgings  during  his  life ;  and  it  was  resolved  by  the 
Court,  that  the  fee  was  devised  to  James;  for  Nicholas  might  have 
inaintenaneis  immediately,  which  should  be  a  charge  to  James  be* 
fore  any  profits  might  be  received. 

Though  the  reason  be  applicable  to  the  next  class  of  cases;  yet 
the  case  also  belongs  to  that  class  of  cases  which  is  now  under  ex- 
amination. 

Also,  In  Loveacres  v.  BUghty{m)  John  Mudge,  as  touching 
such  worldly  estate  wherewith  it  had  pleased  God  to  bless  him  in 
this  life,  (for  these  were  the  introductory  words  to  his  will,)  gave^ 
devised,  and  disposed  of  the  same,  in  manner  following: 
and  first  of  all  he  gave  and  bequeathed  *to  Elizabeth  [*215] 
Mudge,  his  dearly  beloved  wife,  the  sum  of  five  pounds, 
to  be  paid  yearly  out  of  his  estate,  called  Oloze^  and  also  one  part 
of  the  dwelling-house^  being  the  west  side,  with  as  much  wood* 
croft  home  at  her  as  she  should  have  need  of,  by  his 

executors  thereinafter  named  ;  and  then  devised  in  these  words : 
^'  I  give  unto  my  grand-daughter  Elizabeth^  the  sum  of  five  pounds, 
to  be  paid  twelve  months  after  my  decease.  Item,  I  give  untQ 
John  Mudge  and  Bobert  Mudge^  my  two  sons,  whom  I  make  my 

ordain  my  sole  executors  of  this  last  will  and  testa* 
ment,  all  my  lands  and  messuages,  by  them  freely  to  foe  enjoyed 
alike."    And  Lord  Mansfield,  in  delivering  tfoe  opinion  of  tb^ 

\k)  2  Mod.  25 ;  Spicer  r.  ^c^^  Goodbolt,  28 ;  Cro.  Jac.  627  ^^  Roll.  Rep.  80. 

(0  T.  Jones,  107. 

(m)  Powp.  362 ;  alio  Buwlty  ▼.  Woodhauu,  4  Term  Rep.  8^, 

VOL.  11.  14 
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CouK,  observed,  ^'The  question  is  always  a  question  of  construe^ 
tiony  and  depends  upon  observations  naturally  arising  out  of  the 
will  itself;  and  therefore,  if,  in  this  case,  there  are  words  in  the 
will  which  denote  an  intention  in  the  testator  to  give  his  son9 
more  than  an  estate  for  life^  the  Court  will  give  effect  to  that  in- 
tention. 

'^  The  material  observation,  upon  which  it  has  been  argued,  that 
the  testator  meant  to  give  his  younger  son  a  fee  in  this  case,  is  a 
bequest  to  his  wife  of  an  annuity  of  five  pounds,  &c.  which  he 
gives  thus  :''  and  then  his  Lordship,  stating  the  words,  continued, 

*^  It  is  clear,  in  this  devise,  some  word  is  misplaced  or  left 
[*2163   out;  and  where  that  is  the  case,  if  it  be  necessary  to  *dis- 

cover  the  intention  of  the  testator,  the  Court  may  sujh 
ply  it 

^  Now,  the  most  obvious  word  to  be  supplied  here,  as  it  strikes 
me,  is  the  word  request :  at  her  request,  would  make  the  sense 
complete.  Then,  as  to  the  devise  itself,  the  five  pounds  is  direct- 
ed to  be  paid  by  the  executors,  out  of  the  estate^  and  the  wood  is 
to  be  provided  at  all  events  ;  it  therefore  must  be  supposed  to  be 
brought  home  from  off  the  estate.  But  if  the  executors  were  to 
take  only  an  estate  for  life,  they  would  not  be  able  to  pay  the  an- 
nuity during  her  life  out  of  the  profits  only,  or  furnish  all  the 
wood  she  misht  want,  because  the  stock  on  this  estate  might  fall 
short.  It  is  but  reasonable,  therefore,  to  infer,  that  such  an  inte- 
rest was  intended  as  would  enable  them  to  comply  with  the  testa- 
tor's directions  fully  and  completely  in  every  respect.  The  next 
observation  arises  upon  the  words,  '  whom  I  make  my 
and  ordain  my,'  &c.  The  word  mj/j  without  some  addition, 
means  nothing  at  all.  It  cannot  mean  executors,  because  the  tes- 
tator has  expressly  inserted  that  word  afterwards.  It  seems,  there- 
fore, most  proper  to  insert  the  word  heirs.  But  I  rest  rqnm  the 
other  grounds^  rather  than  upon  the  conjecture  how  the  blanks 
should  be  filled  up.  The  last  observation  is  to  be  drawn  from  the 
words  *  freely  to  he  possessed  ^^  S^c.     Now,  the  word /rec/y  strikes 

me  as  a  very  material  word  ;  for  the  testator  has  charged 
[*217]   the  estate  with  the  payment  of  the  annuity  to  his  *wife, 

&c.  so  that  he  could  not  mean  by  the  word  freely,  to  give 
it  free  from  incumbrances.  The  free  enjoyment,  therefore,  must 
mean  free  from  all  limitations  ;  that  is,  the  absolute  property  of 
the  estate.  Upon  these  observations,  arising  on  the  face  of  the 
will  itself,  coupled  with  the  introductoiy  clause,  he  declared  him- 
self of  the  opinion,  as  did  the  whole  Cfourt,  that  the  will  passed 
the  estate  of  the  fee." 

In  introducing  these  observations,  Lord  Mansfield  said,  '*  If  an 
estate  be  given  to  Jl,  to  be  sold  for  payment  of  debts  and  legacies, 
the  purpose  to  be  answered  makes  it  a  fee  without  words  oi  limi- 
tation ;  and^  more  generally,  that  wherever  any  thing  is  directed 
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to  he  danct  tukichf  strictly  speakings  an  estate  for  life  only  may 
not  be  sufficient  to  answer ^  the  Court  toill  impfy  afee.^\n) 

And  in  Croodright  on  the  demise  of  Baker  v,  Stockery{o)  already 
noticed  in  a  former  part  of  ihis  Essay,  the  testator  introduced  the 
devises  in  his  will  with  these  words  :  ^<  As  touching  all  such  tem- 
poral estate  of  lands,  goods  and  chattels,  as  God  hath  endued  me 
withy  I  give,  devise,  and  bequeath  thereof,  as  followeth :''  and 
devised  to  his  godson,  John  Baker ^  his  higher  house,  being  near 
the  Market-place  in  Sidmouth^  he  paying  yearly  and  every  year, 
oiU  of  the  said  higher  house,  the  sum  of  fifteen  shillings  unto  his 
granddaughter,  t^.  Halstaff. 

*The  point  to  be  decided  was,  whether  the  devisee  took  [*216] 
an  estate  for  life  or  xxafee  2  And  Lord  Kenyonj  after  com- 
menting on  the  effect  of  introductory  clauses,  observed,  '^  That  it 
was  very  properly  admitted,  that  the  words  ^  paying  yearly  and 
every  year^  were  sufficient  to  pass  the  fee  ;  that  the  annuity  was 
intended  to  continue  during  the  grand-daughter^s  life,  (though  it 
is  not  so  expressly  mentioned;)  and  therefore,  of  necessity,  JC 
Ba&erf  the  devisee,  must  take  an  estate  in  fee  ;  and  that  all  the 
doctrine  on  this  subject  was  to  be  found  in  Baddely  v.  Lepping- 
weU,{p)  Andrew  v.  Sout/iousef{q)  and  Frogmorton  v.  Holy- 
day.(r) 

And  in  Doe  v.  Richards ^{s)  Henry  Richards,  after  bequeathing 
a  ceftain  leasehold  estate  (to  which  he  was  entitled  for  the  residue 
of  a  term  of  years,  determinable  on  three  lives,)  to  his  sister, 
Jane  Dewdney,  subject  to  a  mortgage,  and  payment  of  several 
sums,  devised  in  the  following  words:  '^  All  the  rest,  residue, 
and  remainder  of  my  messuages,  lands,  tenements,  hereditaments^ 
goods,  chattels,  and  personal  estate  whatsoever,  my  legacies  and 
funeral  expenses  being  thereout  ;7atW,(^)  I  give,  devise,  and  be- 
queath unto  my  said  sister  Jane  Dewdney,  and  do  hereby  consti- 
tute and  appoint  her  whole  and  sole  executrix  and  residuary  lega- 
tee of  this  my  will/' 

The  question  was,  whether  Jane  Dewdney  took  only  an  [*219] 
estate  for  life  ?     And  by  Lord  Kenyon,  Ch.  J.  <'  The  Court 
will  not,  indeed,  anxiously  seek  for  words  to  disinherit  the  heir  at 
law,  though  they  will  endeavor  to  give  effect  to  the  intention  of 
the  devisor.     In  this  case,  no  person  who  reads  the  will,  except  - 
a  lawyer,  can  have  any  doubt  on  the  meaning  of  it ;  for  he  devises 
all  the  rest,  residue,  and  remainder  of  his  messuages,  lands,  tene- 
ments, hereditaments,  goods,  and  personal  estate  whatsoever,  to 
hia  sister,  and  appoints  her  sole  executrix  and  residuary  legatee. 
I  admit,  indeed,  that  those  words  alone  are  not  sufficient  in  law  to 
carry  a  fee;  but  I  rely  on  the  words  which  immediately  follow, 
<  my  legacies  and  funeral  expenses  being  thereout  paid^^  as  suffi- 
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n)  See  also  2  Atk.  677.  (o)  6  Term  Rep.  13. 

p)  3  Barr.  1633.  {q)  6  Term  Rep.  294. 

(r)  8  Burr.  1618.  («)  3  Term  Rep.  366. 

(0  See  Dtnn  ▼.  Mtltor,  6  Term  Rep.  668 ;  4  East,  499. 
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cient  for  that  purpose*  For  the  fund  which  is  to  answer  those  de« 
mands  ought  lobe  as  ample  as  passible.  Those  charges  extend  to, 
and  are  to  be  taken  out  of^  the  property  which  was  before  given 
to  the  residyiary  legatee ;  and  if  that  devise  did  not  comprise  the 
whole  of  the  devisor's  estate,  (the  interest  as  well  as  the  land,)  the 
legacies  and  funeral  expenses  might  not  be  paid."  And  after  no- 
ticing the  case  of  Baddely  v.  Leppingtoellj  already  cited  in  this 
Essay ;  and  that  the  Court  held,  that  a  fee  passed  by  that  devise, 
though  there  were  not  any  words  of  inheritance,  because  the  an* 
nuity  to  be  paid  by  the  devisee  might  last  longer  than  his  life,  he 
continued  to  observe,  '^and  as  it  is  plain,  that  such  t^  the 
[*220]  ^intention  of  the  testator  herie,(t/)  I  am  glad  to  find  the 
word  thereoulj  in  this  devise,  without  which  the  other 
words  would  not  have  been  sufficient  to  give  effect  to  that  inten- 
tion: and  I  think  this  is  not  extending  the  rule  farther  than  the 
case  I  alluded  to.'' 

To  these  observations,  Mr.  Justice  •Sshurst  ttidei,  '' According 
to  the  words  of  this  devise,  all  the  legatees  may  call  on  the  devisee 
for  their  demands  ;  therefore,  it  must  be  taken  to  have  been  the 
devisor's  intention  to  give  her  wherewithal  to  pay  them."  The 
other  two  Justices,  Buller  and  OrosSj  concurred :  Mr.  Justice  Bul^ 
ler  stating,  *^  That  the  latter  part  of  this  will  was  an  additional 
reason  for  supposing  that  the  devisor  intended  his  sister  should 
take  the  fee  ;  because,  after  the  above  devise,  he  makes  her  sole 
executrix  and  residuary  legatee,*^ 

The  counsel,  who  argued  on  the  part  of  the  heir  at  law,  rested 
their  case  on  the  distinction  between  a  charge  an  the  land,  and  a 
charge  on  the  person  of  the  devisee  ;  attempting  to  show,  that  in 
the  case  before  the  Court,  the  devisee  was  not  personally  answera- 
ble for  the  debts  and  legacies ;  and  concluding,  that  tibe  deviaee 
therefore  took  only  an  estate  for  life. 

The  Court,  however,  considered  the  case  in  a  different  point  of 

view  *f  they  agreed,  that  the  debts  and  legacies  were  chai^ged  on 

the  land  ;  and  they  concluded,  that  the  devisee  was  to  pay 

[*221]   them  out  of  the  land,  and  therefore  must  have  *the  fee,  as 

the  only  estate  which  would  certainly  enable  her  to  fulfil 

the  testator's  intention. 

And  Lord  £llenbarough{v)  said,  the  charge  was  on  the  devi- 
see, in  respect  of  the  estate  in  his  hands. 

From  these  observations,  it  will  appear,  that  the  last  cited  ease 
falls  under  the  arrangement  of  the  next  as  well  as  the  present  head 
of  division ;  at  the  same  time,  it  furnishes  a  distinction  equaOy 
illustrating  the  law  as  stated  under  both  heads. 

In  Doe  V.  Bichards,  the  cases  of  Dickins  v.  MarshaHy{x)  and 
Canning  v.  Canmngf{y)  were  cited. 

In  the  former  of  these  cases,  the  testator  devised  all  his  lands 

(u)  8  Term  R«p.  869.  (v)  4  Em t,  499. 

(j)  Cro.  Elis.  aaOt  (y)  Mweley,  240. 
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and  goods  aftsk  his  debts  and  legacies  paid,  to  Richard  Thbjf  and 
Mary  J  his  children,  equally  to  be  divided  between  them ;  and  in 
the  latter  case  the  devise  was  of,  &c.  ^'  after  his  just  debts,  lega*  . 
cies,  and  funeral  expenses  are  fully  satisfied  and  paid :''  and  ia 
each  case  it  was  held,  that  an  estate  for  life  only  passed.(z) 

To  these  remarks  it  may  be  added,  that  in  Doe  v.  SichardSf{a) 
j  Mr.  Justice  BtUlery  in  reference  to  an  observation  which  fell  from 

Mr.  Justice  Aahurstj  declared  it  to  be  his  opinion,  that  if 
the  devise  had  been  to  his  sister,  <<  paying  *the  legacies,  [^222'] 
4rc*  out  of  the  rents  and  profits  j'*  that  also  would  have  car- 
ried the  inheritance;  *'for  (said  he)  there  is  a  distinction  between 
a  devise  to  trustees,  to  pay  out  of  the  rents  and  profits,  and  out  of 
the  anntial  rents.  (6)  In  the  former  case,  they  have  a  power  of  sell- 
ing  the  estate ;  not  so  in  the  latter." 

In  Annesley  v.  Chapmani(c)  William  Lock,  who  was  bound  ia 
an  obligation  that  forty  pounds  should  be  paid  annually  to  his  wife, 
during  her  life,  made  his  will,  and  devised  to  his  sons,  and  dedar- 
ed  that  his  devise  to  them  was,  for  the  purpose  that  they  should 
contribute  part  and  part  alike,  towards  payment  to  his  wife  of 
forty  pounds  per  annum,  during  her  life,  which,  the  testator  added^ 
lam  bound  to  pay ;  and  because  the  charge  u)as  not  imposed  by 
the  will  on  the  wife,  it  was  held,  that  the  will  only  gave  it  an  ad- 
ditional security,  and  did  not  amount  to  a  charge,  so  as  to  ^title 
the  devisees  to  an  estate  in  fee.  On  the  propriety  of  this  decision, 
there  is,  under  the  circumstances  of  the  case,  great  reason  for 
doubt  This  doubt  was  suggested  in  the  former  edition ;  and  the 
observation  of  Lord  Kenyan,  in  the  case  of  Andrew  v.  Souths 
ouse^^d)  strengthens  the  objection  to  Uiis  determination.  In 
Andrew  v.  Southouse,  the  devise  was  in  these  words :  *^  I 
*give,  devise,  and  bequeath  all  those  my  messuages,  lands,  [*123] 
tenements,  and  hereditaments  in  Whitekill,  late  the  estate 
of  71  Christie,  Esq.  deceased,  and  all  other  my  part,  share,  and 
interest  of  and  in  the  estates  of  the  said  T.  Christie,  unto  my  said 
sister  *  '  "  '  Andrews,  and  her  assigns,  during  the  term  of  her  . 
fiatural  life;  and  from  and  after  her  decease,  I  give  and  bequeath 
the  same  unto  E.  Southouse,  grand-nephew  of  my  late  husband, 
charged  and  chargeable  nevertheless  to  and  with  the  payment  of 
one  annuity,  or  yearly  rent-charge  of  twenty  pounds  per  annum, 
to  James  Tooth,  grand-nephew  to  Christie  Southouse,  Esq.  and  his 
^  assigns,  to  commence  from  and  immediately  after  my  decease,  and 
payable  quarterly,  by  even  and  equal  portions. 

The  question  was,  whether  E..  Southouse  took  an  estate  for  life 
or  in  fee  ? 

On  the  several  expressions  of  the  will,  it  was  determined,  that  be 
took  the  fee. 

(9)  Dot  ▼.  Ramtbotham^  8  Maa.  k.  Selw.  616.  S.  P. 
(o)  3  Term  Rep.  859. 


(6)  1  Eq.  Cas.  Abr.  199,  pi.  7, 8 ;  but  lee  Denn  ▼.  MeUor,  6  Term  Rep.  658. 
(e)  Cro.  Car.  157;  Wi 
<«)  6  Term  Rep.  292. 


Cro.  Car.  157 ;  WUles,  662 ;  (hodright  r,  Stocktr^  5  Term  Bep.  13. 
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On  the  part  of  the  heir  at  law,  it  was  contended,  that  the  land 
itselfy  and  not  the  persan  of  the  devisee,  was  charged  and'chai^- 
able  with  the  annuity ;  and  therefore,  into  whatever  hands  it 
might  come,  the  annuity  would  still  remain  during  the  life  of  t/l 
Thoth  ;  nor  could  any  loss  accrue  to  E,  Southotisej  on  the  other 
hand,  because  he  would  be  no  longer  bound  for  the  payment 
of  it  than  during  his  possession  of  the  estate  out  of  which  it 

issued. 
[*224]       *But  Lord  Kenyan  observed,  that  it  was  not  indeed  to 

be  forgotten,  that  there  were  old  cases  in  which  the  judg- 
ments of  the  Courts  in  cases  of  this  kind  proceeded  on  more  limit- 
ed grounds  than  those  in  more  modern  times ;  the  case  cited  from 
Croke,  [Jlnnesky  v.  CAopman,]  for  instance  :  and  after  comment- 
ing on  the  different  expressions  in  the  will,  he  observed,  ^^  Then 
the  words  of  the  devise  to  E,  SorUhouse  are,  charged  and  charge- 
able, nevertheless,  with  the  payment  of  an  annuity  of  twenty 
pounds  to  J,  Tooth  for  life.  But  out  of  what  estate  could  that  an- 
nuity be  paid,  if  E,  Southouse  did  not  take  an  estate  in  fee  ?  for  the 
annuity  was  intended  to  be  for  J.  Southouse^s  life,  and  he  might 
survive  E,  Southouse ;''  and  he  declared  himself  clearly  of  opin- 
ion, that  an  estate  in  fee-simple  passed  to  E.  Southouse.  And 
Ashurstj  J.  added,  he  should  doubt  whether,  if  E,  Southouse  were 
not  to  take  a  fee,  and  he  were  to  die  in  the  life-time  of  the  annui- 
tant, J.  Tooth,  the  annuity  would  be  payable  after  his  death  to  J. 
Thoth. 

Jenkins  v.  Jenkins,{e)  prpveis  the  same  doctrine.  It  also  leads  to 
the  conclusion  (though  that  conclusion  is  less  doubtful  than  tlie 
Court  treated  it)  (/)  that  the  charge  of  an  annuity  for  the  life  of  B, 

when  the  charge  is  the  ground  for  fixing  the  measure  of 
[*225]   the*estate  of  the  devisee,  should  confer  a  title  to  the  fee, 

and  not  merely  for  the  life  of  B> 
In  that  case,  the  testator  gave  to  Mary  HarptVy  <^  five  pounds  a 
year,  to  be  paid  to  her  out  of  the  premises  in  question,  by  his  exe- 
cutors, as  long  as  she  should  live,  and  to  be  paid  quarterly  ;''  and 
he  gave  to  John  Jenkins^  <'  all  his  lands,  goods,  and  chattels,  with 
his  money  out  on  bills  and  bonds,''  and  appointed  him  sole  execu- 
tor. And  it  was  decided,  that  the  devisee  was  not  tenant  for  bis 
oum  life. 

And  WUleSj  Ch.  J.  in  delivering  the  judgment  of  the  Court,  ob- 
served, '^  We  found  our  opinion  on  this,  that  as  the  annuity  is  to 
be  paid  by  the  executor,  and  to  be  paid  out  of  the  estate,  the  intent 
of  the  devisor  cannot  take  place,  unless  the  executor  has  at  least 
such  an  estate  in  the  lands  devised  as  will  last  as  long  as  the  annui- 
ty is  payable.  Whether  he  has  an  estate  for  the  life  of  the  annui- 
tant only,  or  in  fee,  we  need  not  determine  in  this  action,  because 
the  annuitant  is  alive ;  but  we  are  rather  inclined  to  think  he  took 
an  estate  in  fee,  because  there  is  no  one  case  where  a  devisee,  by 

(e)  WUlet*s  Rep.  660. 

(/)  Dot  d.  Bttzdty  t.  WoodhoutCf  4  Term  Rep.  89 ;  Spicer  v.  Spieer,  Cro.  Jac. 
627^  Le^  V.  Wiihers,  T.  Joocs.  107. 
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virtue  of  the  word  'paying,'  has  been  adjudged  to  have  a  larger 
estate  than  for  his  own  life,  in  which  it  has  not  also  been  adjudg- 
ed,  that  he  tdok  an  estate  in  fee.  And  in  answer  to  an  observation, 
that  it  is  only  said  to  be  paid  by  the  executor,  and  his  heirs  are 
not  mentioned,  we  think  that  of  no  weight;  for,  saying 
that  *his  executor  is  to  pay,  it  is  only  descriptio  personas^  \^22S^ 
and  is  just  the  same  as  if  he  had  said  to  be  paid  by  John 
Jenkins.'* 

It  may  also  be  added,  that  an  estate  for  the  life  of  the  annuitant, 
would  be  of  less  value  to  the  devisee  than  an  estate  for  his  own 
life.  This  consideration  decides  the  judgment  of  the  Courts  to 
raise  a  fee,  rather  than  an  estate  pur  autre  vie  from  the  charge. 

\n  Randall  V,  Tuchiny{g)  the  testator  bequeathed  to  Samuel 
Groves  and  his  wife  Hannah  Choves^  and  the  survivor  of  them,  the 
sum  of  five  shillings  per  week,  to  be  paid  to  them  weekly,  from  and 
out  of  the  estates  bequeathed  to  his  niece,  Mary  Pricey  and  her 
son,  Marinus  Price. 

And  from  this  charge,  as  well  as  on  other  grounds,  Sir  V.  Gibbs 
and  Chambre  inferred  a  fee  in  the  devisees.  Sir  V.  Gibbs  observ* 
ed,  "  It  is  clear  that  the  testator  contemplated  that  it  (the  annuity) 
was  to  be  paid  out  of  that  which  he  had  before  given  to  Mary 
Price  and  Marinus  Price;  and  it  therefore  shows,  that  he  meant  a 
larger  estate  than  for  life  should  pass  to  them." 

Freak  v.  Lee^{h)  had  carried  the  doctrine  to  this  extent.     The 
fee  passed  to  the  devisee  under  a  will,  attended  with  these  circum- 
stances :  Richard  Lee  was  seised  of  the  lands  in  question, 
•being  a  tenement  in  Pinhow,  alias  Pmn,  of  the  value  of  [*227] 
ten  pounds  per  annum,  and  of  other  lands  in  reversi  on  im- 
mediately expectant  after  an  estate  for  one  life  yet  in  being,  lying 
likewise  in  Pinhow,  of  the  value  of  thirty-four  pounds  per  annum, 
in  possession,  rent  forty  shillings  per  annum  :  he  was  also  possess^ 
ed  of  two  other  estates  and  terms  for  years  in  Polslow^  in  Heavi' 
tree;  the  one  determinable  on  the  death  of  Jane  May^  in  the  will 
named  ;  the  other  determinable  on  the  death  of  Eliz.  Ganday^  in 
the  will  likewise  named. 

Richard  Lee^  being  so  seised,  made  his  will  29th  December 
1665,  whereby  he  devised,  to  John  Lee  twenty  pounds,  to  be 
paid  within  two  months  after  bis  decease,  out  of  his  lands  at  Pinn  ; 
to  Martha  Lee  fifty  pounds,  within  two  years  after  his  decease, 
out  of  his  lands  at  Pinn;  to  Luke  Lee  five  pounds,  within  twelye 
months  after  his  decease,  out  of  his  lands  at  Pinn;  and  to  divera 
others,  in  all  about  one  hundred  pounds.  Then  comes  this  clause : 
'^  I  do  give  unto  Richard  Lee^  son  of  Alice  Lee^  all  my  land  at 
Pinhow;  and  my  two  leases  at  Polslo*v^  during  the  natural  lives 
of  Jane  Way  and  Elizabeth  Gandy ;''  and  he  made  •Slice  Lee  his 
executrix  to  see  his  will  executed. 

These  two  cases  carry  the  law  to  its  utmost  verge.(i) 

it:)  6  Taunt.  410.  (h)  PoUexr.553;  T.  Jones,  113. 

(t)  See  Rot  v.  DaWfS  Mau.  &  Selw.  618. 
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*The  full  and  particular  statement  given  of  the  opiDions  of  the 
Judges  i¥ho  determined  the  several  cases  introduoed  under  this 
head|  as  delivered  at  the  time  they  pronounced  their  judgments  on 
these  cases,  supersedes  the  necessity  of  any  additional  comments. 

The  observations  which  fell  from  the  Bench,  are  the  best  and 
surest  guide  to  the  interpretation  of  the  rule,  and  to  a  perfect  un- 
derstanding of  the  reasons  on  which  each  respective  case  was 
determined  ;  they  will  lead  the  student  to  form  an  opinion  on  cases 
open  to  the  same  or  similar  arguments.  One  observation,  how- 
ever, may  not  be  inapplicable.  The  principle  on  which  the  cases 
of  this  class  have  been  determined  is,  that  if  the  devisee  were  to 
take  an  estate  for  his  own  life,  being  the  estate  which  the  con- 
struction of  the  law  would  give  him,  independently  of  the  circum- 
stance of  the  charge,  that  estate  would  not,  certainly,  continue  as 
long  as  a  charge  to  exist  for  a  different  period.  It  therefore  follows, 
that  when  the  language  of  the  will  would  give  an  estate  of  the 
same  extent  as  a  charge,  the  reason  for  holding  a  fee  to  pass  by  res* 
son  of  the  charge  which  is  created,  will  not  apply. 

**  The  Courts,(A;}  indeed,  have  gone  as  far  as  they  could,  to  give 
the  absolute  interest  to  the  first  devisee;  but  there  are  certain 
limits  which  they  have  put  on  their  construction  of  wills, 
[*d29]  and  we  must  take  oare  *not  to  transgress  them.  Where 
a  devisee  is  directed  to  pay  an  annual  rent-chai^,  or  a 
solid  sum,  to  another  person,  out  of  the  estate  devised,  it  has  been 
properly  decided,  that  the  devisee  should  take  a  fee,  because  he 
might  be  a  loser,  unless  the  estate  in  his  hands  were,  in  all  events, 
sufficient  to  enable  him  to  bear  those  charges.'' 

On  principle,  and  also  by  decision,  it  is  clear,  that  this  rule  is 
applicable  to  those  instances  only  in  which  the  devise  is  left  to 
construction  or  implication.  If  there  be  a  devise  in  express  terms 
/or  li/e^il)  or  in  taii,{m)  or  for  years,  this  express  estate  cannot, 
by  construction,  be  converted,  by  any  of  the  circumstances  which 
are  noticed,  into  an  estate  in  fee. 

So  by  express  words,  or  by  words  of  explanation,  a  devisee  may 
be  merely  tenant  in  tail,  although  there  is  a  direction  to  him  to 
grant  an  annuity. 

This  decision  was  pronounced  in  a  case  in  which  there  was  a 
devise  to  one  and  his  heirs,  with  a  limitation  over  if  he  died  with- 
out  heirs  of  his  body.(n) 

It  is  fair,  however,  to  state,  that  the  limitation  over  was  to  the 
person  to  whom  the  annuity  was  to  be  granted  ;  and  yet, 
[*330]   it  is  apprehended,  that  *even  in  the  absence  of  this  cir- 
cumstance, Ai  estate  in  tail  only  would  have  passed. 

As  to  the  cases  of  the  fourth  general  head,  the  fee  will  pass  by  a 

(k)  6  Term  Rep.  662 ;  per  Lord  Kenyon. 

(0  Doe  T.  Trout,  16  East,  394 ;  Doe  v.  Fyldet,  Cowp.  385,  aod  infra  ;  Doe  d.  Bw 
deU  w.  fyrighie,  1  Bam.  ii  Aid.  710. 
(m)  JVan/an  and  Wife  v.  L^ht  7  Taont  85. 
(n)  Dutton  v.  Engram,  Cro.  Jac.  427. 
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in  a  willy  whea  th6  devise  is  miaicle  persoaally  liable  to  the 
payment  of. a  sum  in  gross,  or  an  annual  sum,  or  to  fjive,  or  to  re* 
linq^ush  any  other  benefit,  and  no  estate  is  limited  to  him,  and 
consequently,  in  the  intendment  of  law,  he  may  receiTe  a  pre- 
judice,(o)  unless  it  should  be  decided  th4t  he  took  an  estate  in  lee. 

In  the  first  piaoe,' there  must  be  discarded  from  this  class  those 
cases  in  which  a  chattel  interest  has  passed  for  the  payment  of 
debts. 

These  cases,  with  the  distinctions  of  which  they  are  susceptibloi 
will  be  stated  in  the  chapter  on  Estates  for  Years. 

The  leading  distinction  may  be  thus  expressed :  ^*  A  devise  to 
Ay  in  trust  to  pay  debts,  would  pass  a  fee ;  while  a  devise  to  Ay  till 
die  testator's  debts  shall  be  paid,  would  pass  a  chattel  interest 
only," 

And  some  of  the  cases  arranged  under  this  head,  and  even  Cot' 
ytf^8  case,  (the  leading  authority  for  the  distinction  which  governs 
these  cases,)  might,  with  equal,  indeed  greater  propriety,  be  ar- 
ranged under  the  fourth  rule. 

The  rule  of  construction  now  under  examination,  (for  it  fs  oaljr 
a  rule  of  construction,)  was  adopted  at  an  early  period,  after 
a  power  of  ^alienation  by  will  was  conferred  on  the  owner  {*^8A] 
of  the  estate  ;  and,  to  the  present  time,  has  continually 
been  observed.  Indeed,  it  is  probable,  this  rule  of  construction 
has  been  laid  down  prior  to  the  statute  of  Wills,  and  applied  to 
devises  in  wills  under  customs  conferring  the  power  of  testamenta- 
ry alienation,  or  made  through  the  medium  of  uses  in  their  fiduciar 
ry  sl»te.(p) 

The  doctrine  of  the  rule  itaetf^  and  also  its  extent,  are  to  be  ex- 
jrfnned  ;  and  it  may  be  done  in  a  few  words  ;  stating  the  points 
of  difference  to  be  collected  from  the  Reports,  and  giving  an  ab- 
stract of  the  more  important  cases^  as  often  as  they  elucidate  the 
point  «nder  consideration. 

.  That  the  rule  may  have  application,  the  subject  of  propcortj 
most  be  devised  to  the  person  who  is  lo  take  under  the  will. 

Ist,  Chnerally  ;  that  is,  without  the  limitation  of  any  estate,  4Mr 
any  declaration,  from  which  an  intention  to  ^vc  a  particular  estate 
must  necessarily  be  implied  ;  for  yf  it  be  particularly  expressed,(f  ) 
or  must  necessarily  be  implied  from  the  language  of  the  devisOi  or 
froei  words  introducing' anotfier  gift,  that  the  devisee  shall 
have  the  land,  or  other  subject  of  property,  for  *a  parti-'  [*232] 
euhtr  timey  cither  for  yeurs,  for  life,  or  in  tail,  this  rule 
will  not  govern  the  case. 

Nay,  even  a  devise  to  a  man  and  his  heirs  and  assigns,  by  ex- 
press words,  subject  to  a  charge,  may  be  reduced  to  an  estate*taily 

(e)  WiUes,  140. 

(p)  4  EAw,  VI.  79,  died  Brid|r-  10^:  Wdloek  ▼.  Hamond,  3  Rep.  21 ;  Mtrmm  r. 
Biadfcmers,e  Atk.  340 ;  Gi6Mf|  r.  Monifwrt,  2  Atk.  78 ;  1  Ves.  401 ;  Anbl.  98. ;  Ktltffr* 
V.  ViUitn,  2  Alk.  79 ;  Ba^Aam  v.  Sptneer,  S  Atk.  676 ;  Moorei  308. 

(q)  Dttm  V.  Slater,  6  Term  Rep.  336. 
VOL.   II.  15 
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by  a  clause  which  introduces  another  gift,  to  commence  on  hii 
death  without  issue,  (r) 

And  if  there  be  a  devise  to  a  person  and  the  heirs  of  his  body, 
ehargeable  with  a  sum  of  money  payable  by  the  devisee  and  his 
heirs,  this  devise  will  not  give  the  fee. 

The  word  heirs  will  be  referrible  to  the  heirs  entitled  under  the 
entail,  and  they  are  the  heirs  of  the  body.  Doe  v.  Fj/eldtSf{s)  is 
an  authority  for  that  conclusion.  In  that  case,  Liord  Mansfield 
admitted,  ^<  That  all  the  cases  in  which  the  implication  arising 
from  the  condition  of  paying  money  was  admitted,  were  eases 
where  the  question  was,  whether  the  devisees  took  an  estate  for 
life  or  in  fee,  and  not  whether  they  took  an  estate-tail  or  in  fee  ?" 
And  in  Denn  v.  Slater j(t)  Lord  Kenyan^  referring^o  the  case  of 
Doe  v.  Fyldes^  admitted,  ^<  That  the  law  on  this  subject  was  very 
accurately  stated  by  Lord  Mansfield.^^ 

The  result  of  Lord  Mansfield's  statement  of  the  law  on  this 
point,  (a  point  equally  applicable  -to  the  cases  in  tlie  former  di- 
vision,) is,  that  where  an  estate  is  given  generally f  without 
{*^SS]  ^adding  words  which  would  create  a  feej  or  an  estate-tail, 
and  it  is  charged  with  the  payment  of  annuities,  the  de- 
Tisee  takes  a  fee  ;  but  that  this  was  not  the  case  where  an  estate- 
tail  was  given  to  the  devisee. 

The  object  of  the  Courts,  in  establishing  the  rule,  was  to  com- 
}>ly  with  the  presumable  or  supposed  intention  of  the  testator.  Of 
consequence,  the  application  of  the  rule  cannot  be  required  when 
that  intention  is  expressed  by  words  of  precise  gift ;  leaving  no 
doubt  of  the  extent  of  interest,  which  it  is4he  mtentionof  the  tes- 
tator to  give,  or  there  are  words  negativing  the  construction  which 
would  entitle  the  devisees  to  an  estate  in  fee.  Therefore,  in  Doe 
T.  Fyldesy  Lord  Mansfield  observed,  ^'  That  there  never  was  an 
instance  of  such  an  implication,  where  an  express  estate  for  life, 
or,  an  express  estate-tail,  was  given  in  iermSf  though  it  may  be 
expressed  by  words  of  desire»'\u) 

2dly,  The  charge  must  be  imposed,  so  that  the  person  to  whom 
the  lands  are  devised  may  be  called  on  for  payment  immediately ^ 
or  at  some  futubb  time,  before  he  will  certainly  have  received, 
out  of  the  profits  of  the  property,  the  sum  he  is  to  pay,  or  the 
charge  imposed  on  him. 

The  person  on  whom  the  testator  has  bestowed  his  pro- 
£*234]  perty,  is  supposed  by  law  to  be  *an  object  of  his  bounty. 
The  construction  most  likely  to  give  effect  to  that  inten- 
tion will  be  adopted.  Were  the  devisee  to  take  merely  an  estate 
for  life,  under  a  devise  to  him,  subject  to  a  charge,  he,  in  legal 
contemplation,  might,  if  he  paid  that  charge,  receive  a  prejudice 

(r)  Dtnn  ▼.  SUUtr,  cited  infra,  on  Estates-Tail ;  Briu  ▼.  Smithy  Willet,  1. 
(t)  Cowp.  836.  (0  5  Term  Rep.  386. 

(u)  Reena  ▼.  Qoiotr,   11  Mod.  2206;  Acklandr.  AekUmd,  2  Vern.  687;  Doc  ▼• 
BtdmUf  8  Term  Rep.  1 ;  QoadLiOt  ▼.  Maddern,  4  East,  496  ;  iupra. 
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instead  of  deriving  the  benefit  the  testator  is  supposed  to  have  in* 
tended  for  him.(a?) 

Courts  of  Justice,  when  the  intention  of  the  testator  is  left  to  the 
eonstruction  of  law,  will  not  presume  that  the  devisee  is  to  take 
the  risk  of  a  loss/ 

A  person  to  whom  lands  are  devised,  subject  to  a  charge,  maj 
die  as  soon  as  he  has  paid  the  money  imposed  by  the  charge,  or 
shortly  afterwards,  and  before  he  has  received  the  amount. 

Neither  the  value  of  the  property,  nor  the  time  at  which  the 
legacy  or  sum  is  to  be  paid,  .nor  the  circumstance  that  the  devisee 
has  raided  the  money  out  of  the  rents  and  profits  of  the  lands  be- 
fore the  time  of  payment  has  elapsed,  will  make  any  difierence  in 
the  construction  of  law. 

The  judgment  of  the  Courts  must  be  formed  on  the  situation  of 
the  parties  at  the  period  when  the  testator  was  compiling  hi«  will ; 
and  on  the  supposition  that  he  had  died  at  the  period  of  the  date 
of  his  will.  It  is  by  a  reference  to  that  period,  that  the  intention 
of  the  testator  must  be  collected. 

*The  prominent  circumstance  by  which  the  Courts  are  [*235] 
influenced  to  this  construction,  is  the  possibility  that  the  per- 
son to  whom  the  lands  are  devised  might  sustain  a  loss,  if  it  were 
decided  that  he  took  any  estate  less  than  the  fee.  ^ 

The  value  of  the  land,  or  the  probability  of  gain,  (alid  though 
the  probability  gives  every  chance,  short  of  an  absolute  certainty, 
in  favor  of  the  devisee,)  will  not  vary  the  construction. 

To  entitle  the  devisee  to  the  fee,  under  a  general  devise,  leav- 
ing the  intention  to  the  construction  of  the  law,  it  will,  in  the 
contemplation  of  law  left  to  its  genuine  construction,  be  sufficient^ 
that  there  is  the  most  remote  possibility  that  the  devisee  may  sus- 
tain a  loss,  should  it  be  decided  that  he  did  not  take  a  more  ample 
estate  than  for  his  life. 

In  Dot  v.  Fylde8j{y)  Lord  Mansfield  adverted  to  this  rule  of 
construction :  he  detailed  and  elucidated  the  principle ;  showing 
the  grounds  on  which  it  prevailed. 

After  observing  on  those  cases  in^which  the  Court  had  inferred 
a  necessary  implication  of  an  estate  in  fee,  from  a  devise  of  lands, 
without  any  words  of  limitation,  where  the  lands  were  charged 
with  a  gross  sum,  he  added,  ^^  The  doctrine,  in  those  cases,  began 
when  the  modification  of  uses  was  by  way  of  condition; 
and  charging  the  devisee  with  the  payment  of  a  *gross  sum  [*236  J 
was  looked  upon  as  a  canditiony  the  non-performance  of 
which  amounted  to  a  forfeiture  of  the  estate.  The  direction  was, 
to  pay  a  sum  of  money,  by  way  of  condition,  and  the  heir  en- 
tered for  the  condition  broken.  Where  the  testator  uses  no  words 
of  limitation,  there  the  rule  of  law  in  the  case  of  grants  and 
cTeeds,  that  without  words  of  limitation  it  shall  be  for  life,  and  for 
life  only,  takes  place.     But  in  the  case  of  a  will,  the  manifest  in- 

• 

(x)  Willcu'a  Rep.  141.  (y)  Cowp.  833. 
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tent  of  the  testetiir  is  decteive,  eod  need  not  be  expressed  i»  $nf 
formal  words*  The  certainty  that  the  testator  mvtsi  ineBi»  a  beiMitjr 
•nd  benefit  to  his^  devisee,  is  sufficient  to  supply  the  want  of  »  fdr- 
nal  limitation. 

Thus^  it  was  observed  by  Ch*  J.  fFilleSf(z)  ^  If  a  man  devise 
an  estate  to  another,  ps^jing  his  debts,  gt  paying  a  certain  shoi  in 
gross,  the  devisee  takes  a  fee-simple.  It  was,  indeed,  formerly,  a 
doubt  whether  or  not  he  took  a  fee-simple,  unless  the  aum  ex* 
eeeded  the  annual  sum ;  but  it  has  long  been  settled,  that  aucb  de* 
vise  gives  a  man  a  fee^simple  without  any  regard  to  the  quantiint 
of  the  debts,  or  of  the  sum  devised  to  be  paid,  and  the  vakie  ot 
the  lands." 

And  Lord  Aenyon observed,(a)  ^'  The  question  has  always  been« 

whether  the  charge  is  to  be  paid  only  out  of  the  rents  and  profits  oi 

the  estate ;  or  whether  it  is  to  be  paid  by  the  devisee  at  aU 

[*237]  events  ?  In  the  former  case,  the  devbee  only  *takes  ae 

estate  for  life,  but  in  the  latter  he  takes  a  fee  ;  otherwise 

be  might  be  a  loser  by  the  devise." 

In  those  instances  in  which  the  sum  charged  is  directed  to  be 
paid  Old  ttfiht  renX^  and  profits  of  the  land  (6)  generally ,  oitwhen 
and  09,  or  after  they  are  received,  the  person  to  whom  the  land  if 
devised  is  not,  by  any  direction,  under  an  obligation  to  advance 
any  money  beyond  the  amount  of  the  rents  which  shall  conae  to 
his  hands.  For  this  reason,  he  cannot,  without  his  own  voluntary 
act,  receive  any  prejudice  by  the  charge,  or  be  affected  by  it, 
otherwise  than  by  a  diminution  of  the  income  of  the  estate  as  to 
his  interest,  or  by  postponing  his  right  to  the  eajoyraeot  till  the 
aum  chai^d  shall  be  raised ;  and  therefore  there  is  not  ny  ground 
to  extend  the  intention  of  the  testator  beyond  the  words  of  the 
wiU,  and  the  general  interpretation  of  the  law  on  these  words, 
abstractedly  from  the  charge  ;  and  accordingly,  the  devisee  wiU 
liave  a  BMre  estate  for  life.  Let  it,  however,  be  remembered,  that 
if  a  tenement  for  life,  or  in  tail,  discharge  an  encumbraooer,  be 
bas  a  right  to  stand  in  the  place  of  the  creditor.  This  is  a  rule  of 
equity,  and  not  of  law.(c) 

The  prominent  distinction  that  the  devisee  shall  have  an  estate 
in  fee,  without  any  words  of  limitation,  when  the  devise 
[*£38]  is  to  him  ^generally,  and  he  is  treated  by  the  testator  as 
a  person  who  is  to  be  liable  to  the  payment  of  a  sura  of 
money;  and  an  estate  for  life  only,  when  he  is  no  otherwise 
answerable  than  in  respect  of  the  profits  of  the  land,  and  be  is  not 
to  pay  the  chaige  iUl  he  has  received  the  means  of  doing  it,  was 
taken  in  Calyer^s  case,(c)  and  to  this  time  has  remained  the  rule  of 
coostmctioa. 

Jt)  WlUet't  Eep.  140.  (a)  6  Term  Rep.  2.  {h)  8  Eut,  141. 

t)  JtnetY.  Afomn,  1  Bro.  C.  C.  206;  Shrewttmryt,  Shrewtinuy^  1  Ves.  jon.2Z7. 
e)  Cro.  Elis.  978;  S.  C.  Colger  and  Walker,  6  Hep.  16;  Freak  ▼.  Lee,  2  Ler. 
>i  Pollezf.  668 ;  and  fee  Cowp.  886,  and  Bacon  v.  Httf,  as  ther«  cited ;  Aorth  v. 
Frimpt^  1  Ch.  Ca.  190 ;  Gilb.  on  Pev.  79;  4  Eait,  496. 
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la  Cohfer^s  ctfe^  a  msD  had  issue  a  daogbler ;  woA  by  hia  wiH^ 
10  Wfitingy  deriaed  part  of  his  land  ta  his  daughter,  and  other  part 
to  his  mfe,  for  life ',  that  with  the  profits  she  should  bring  up  hii 
daughter,  and  that,  after  her  death,  it  should  remain  to  hia  brolteri 
paying  ie  one  20^.,  and  to  others  small  suns,  amouatang  to  40^. 
la  all*  The  land  was  of  the  value  of  3/.  a  year ;  and  it  was  ad^ 
judged,  that  tfao  brother  was  entitled  to  the  fee«srmpLe.  And  Ia 
thtB  case  the  following  diversity  was  taken,  and  the  resolution  was 
agreeable  thereto,  that  if  the  devise  had  been  to  the  brotbet,  of 
the  land,  ta  the  intent  that  with  the  profits  he  should  educate  hia 
dauf^bter  'y  or,  out  of  the  profits  of  the  ladd,  pay  to  one  so  much, 
and  to  another  so  much,  it  would  have  given  only  an  estate  for  life  | 
for  he  would  be  sure  tQ  have  no  loee*  So  if  the  knd  be  of  the 
vaiue  of  diL  a  year,  and  he  devise^  that  the  doFisee  shall 
*pay  for  U  26s.  or  30s.  or  40s.  or  50s.  per  mmum  to  [*239} 
another,  it  is  only  an  estate  for  life,  for  he  may  pay  it  out 
of  the  profits,  and  is  sure  to  have  no  }oss;(</)  but  in  tbe  case  at 
bar  it  was  said,  after  payment,  he  may  die  befere  aatis&etion,  and 
therefore  it  is  a  fee««imple  ;  and  the  law  doth  intend  that  the  de* 
vise  was  for  his  benefit,  and  not  Sor  bis  prgudiee.  . 

And  in  Webb  and  Herring ^{e)  a  man  devised  lands  \m  Lomdon 
to  bis  son,  in  tail,  remainder  to  his  daughter  for  her  life  ;  and  will* 
ed,  that  after  the  determination  of  the^  estatea,  Mm  and  JHoberi 
WirUerbury  should  have  these  lands ;  and  that  they  should  pay  $^ 
16r.  yearly,  to  the  Company  of  Merchant  Tailora,  to  be  disposed 
of  iit  charitable  uses  :  and  upon  tbe  question,  what  ealate  John 
and  Robert  had,  it  was  resolved  that  they  bad  a  foe-simplOy  by  raat 
son  of  the  payment  of  money  annually  ;  and  tbat  no  notice  WM  to 
be  taken  of  the  yearly  value  of  tfoe  land,  beyond  tbe  aum  vrhich 
they  were  to  pay  :  for  any  sum  of  mtyasjpaid  orpmyablef  gives 
the  devisee  a  fee-simple.  But  it  must  be  noticed,  tbi^  at  the  end 
of  the  devise  there  w«re  the  Ibtlowing  words :  '^  And  if  the  said  / 
and  i?,  and  thoir  successors^  do  deny  the  said  payment  of  6/.  1^., 
it  afaall  be  lawful,''  fee.  and  these  words  were  materiaU  since  tliey 
abowed,  that  the  successors  of  tbe  devisees,  meaning  their 
heirs,  were  to  be  liable  *to  the  charge ;  and  conaec|neMtly  [*240] 
were  to  have  the  estate  upon  vi^ich  the  charge  was  impoaed. 

And  also  in  fVelhck  and  Hamm(mdy{f)  {whkh  was  prior  in  time 
to  the  case  of  fVebb  and  Herring,)  a  oopyholder  in  fee  of  hmd  de- 
scendible in  borough  English,  having  three  sons  and  one  daughter, 
devised  his  land  to  his  eldest  son,  paying  to  his  daughter,  and  to 
every  of  his  other  sons,  40^.  within  two  years  next  after  his  death ; 
and  made  a  surrender,  according  to  the  custom  of  the  manor,  to 
the  use  of  his  will,  and  died  :  and  it  was  held^  that  although  the 

yearly  profits  of  the  lands,  for  two  years,  exceeded  the  money  to 

• 

(i)  See  Doe  vMtichards,  and  Dot  ▼.  SncUingf  supro. 
(e)  Moor,  852 ;  Cro.  Jac.  416 }  Bridf .  84. 
(jT)  Cited  3  Rep.  20  b ',  Mich.  32  &  88  £Hz. 
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be  paid  to  his  sons  and  daughter,  the  eldest  son  had  a  fee-simple  ; 
for^  as  it  was  said,  the  recompense  and  consideration,  although  it 
was  not  to  the  value  of  the  land,  did,  in  case  of  a  will,  make  it,  in 
construction,  a  fee-simple.   . 

Again,  in  Lee  and  fVlther8,{g)  the- testator  devised  to  his  son 
John  the  land  which  he  had  purchased  of  J  S;  and  to  JameSy  his 
son,  the  lands  which  he  had  purchased  of  J  Ny  and  which  were 
found  to  be  of  the  value  of  20/.  a  year  ;  conditionally,  that  Janus 
should  allow  to  Nicholas^  another  son  of  the  testator,  and  for  whom 
no  other  provision  was  made  by  the  will,  meat,  drink,  apparel,  and 
convenient  lodging,  during  his  life*  JameSy  during  his 
[*241]  life,  performed  the  condition,  and  Nicholcts  survived  *him. 
On  an  ejectment,  tlie  question  was,  what  estate  was  given 
by  these  several  devises  ?  And  it  was  resolved,  without  any  diffieul* 
ty,  that  John  had  only  an  estate  for  his  life ;  but  as  to  the  devise 
to  James,  it  was  objected  that  he  also  had  only  an  estate  for  life,  on 
the  ground  that  the  word  ^<  allow^^  implied  that  this  should  be  out 
of  the  promts,  which  being  of  the  value  of  20/.  a  year,  were  suffi- 
eient  for  the  purpose,  and  no  charge  or  loss  to  the  devisee.  But, 
on  that  point,  it  was  answered  and  resolved  by  the  Court,  that  the 
fee  was  devised  to  James,  for  Nicholaa  might  have  maintenance 
immediately,  which  would  be  a  charge  to  James  before  any  profits 
eould  be  received ;  and  the  devise  is  not  that  he  should  allow  out 
of  the  profits. 

The  circumstance  of  paying  a  sum  of  money  or  a  legacy,  is  stat- 
ed only  for  example.  (A)  Suppose  the  devisee  is,  by  the  terms  of 
the  devise  to  him,  either, 

1st,  To  release  a  debt ;  or, 

2dly,  To  buy  an  estate  for  another ;  or, 

3dly,  To  relinquish  a  right  which  he  has  or  claims  in  some  other 
land,  or  to  give  up  any  other  benefit ; 
he  will  be  equally  entitled  to  an  estate  in  fee. 

An  estate  for  life  might  determine  before  he  could  receive  his 
money,  or  the  value  of  his  interest  in  the  land.     For  this 
[*242]  reason,  the  several  '^cases  are  within  a  parity  of  reason, 
and  require  the  like  decision. 

On  the  diversity  taken  in  Colyer^s  case,  the  question  under  this 
rule  is  always,  whether,  by  the  will  under  consideration,  the  de- 
visee is,  in  point  of  intention,  charged  personally  ;  or  not  person- 
ally charged  ;  but,  in  terms,  or  in  construction,  is  charged  only 
/or  the  profits  9^  they  shall  come  to  his  hands. 

A  great  variety  of  cases  has  involved  this  question  ;(i)  and  the 
reader  is  advised  to  peruse  these  cases  in  the  books  in  which  they 
are  reported  at  large.     In  the  margin  there  is  a  reference  to  the 

(g)  T.  JoQes,  107. 

(h)  1  And.  86 ;  Brjfan  ▼.  Bddwin,  Bcndl.  15  ;  Gilbert  on  Devises,  23. 

(t)  Diekiru  v.  Marshal^  Cro.  Eliz.  330;  Catming  r.  Canning,  Mosel.  SB40;  Doe  ▼. 
RichanU,  3  Term  Rep.  356  >  Goodtilte  v.  Maddem,  4  East,  496;  Doc  ▼.  Holme9, 8 
Term  Rep.  1. 
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leading  cases.  Every  case  muat  depend  very  materiaUy  on  its 
own  circumstances ;  for  it  is  on  the  penning  of  each  respective  will, 
that  the  Ju4ge8  must  determine  whether  the  case  falls  within  the 
one  or  the  other  of  the  distinction. 

Nor,  under  this  rule,  will  a  fee  arise  to  the  devisee  by  construc- 
tion, if  an  express  estate  in  tail,  for  life,  or  for  years,  be  limited  to 
bim.         , 

In  Button  v.  Ingram,{k)  the  devise  was  to  one  son  {John)  and 
his  heirs,  on  condition  that  he,  as  soon  as  the  lands  should  come  to 
him  in  possession,  should  grant  to  another  son  (Stephen)  and  his 
heirs,  an  annual  rent  of  4/.  out  of  the  said  tenements^  with  a  limi- 
tation  over  to  Step/ient  and  the  heirs  of  his  body,  if  John 
*died  without  heirs  of  his  body.  And  it  was  ruled,  that  [*243] 
John  might  grant  a  rent  in  fee-simple  (being  according  to 
the  form  of  the  gift,)  and  yet  it  was  admitted  he  was  only  tenant 
in  tail. 

A  charge  on  the  land,  as  distinguished  from  a  charge  on  the 
person,  would  not  entitle  the  devisee  to  the  fee. 

Hence  the  observation  of  Lord  Kenyon:(J)  ^'Supposing  the 
devisor  had,  in  the  beginning  of  the  will,  charged  his  debts  and 
funeral  expenses  on  his  real  estate  ;  and  had  then,  after  a  series  of 
limitations,  devised  to  his  wife,  in  the  words  now  used,  viz.  'after 

fayment  of  my  just  debts  and  funeral  expenses,'  it  could  not  have 
een  contended  that  such  a  charge  on  the  real  estate  would  have 
passed  the  fee  to  his  wife ;  and  if  not,  the  place  in  which  the  same 
words  are  introduced  cannot  vary  the  question.  I  admit  that  the 
real  estate  is  charged  with  the  payment  of  debts  and  funeral  ex- 
penses, if  the  personalty  be  insuflBcient  for  that  purpose;  but  there 
are  no  words  charging  the  estate  in  the  hands  of  the  wife  with  the 
payment  of  those  debts.  This  therefore  essentially  differs  the 
present  case  from  that  of  Doe  v.  Richards ;  for  there  the  debts 
were  to  be  paid  by  the  devisee,  and  were  a  charge  on  the  estate  in 
bis  hands  ;  whereas  here  the  debts  are  no  charge  on  the  devisee." 

So  if  the  charge  of  a  sum  of  money,  or  of  an  annuity, 
be  in  a  distinct  clause,  without  any  *direction,  express  or   [*2443 
by  construction,  that  the  devisee  is  to  be  personally  liable 
ix^  pay  the  legacy  or  the  charge,(m)  a  gift  of  the  fee  would  not  be 
implied  from  this  charge. 

An  inaccuracy  sometimes  occurs  in  expressing  this  distinction. 

Every  devisee,  as  owner,  will  be  liable  to  pay  the  charges  im- 

EDsed  on  the  land  ;  and  he,  though  personally  cjiarged,  will  not  be 
able  to  any  greater  extent  than  he  has  received  rents  and  profits. 
The  implication  of  the  fee  does  not  arise  from  the  mere  charge, 
or  from  such  liability  to  pay  the  charge.     It  arises  when,  in  terms, 
or  by  sound  construction,  there  is  a  direction  that  he  should  pay, 
mthout  restricting  the  payment  to  be  out  of  the  rents  and  profits : 

(Jb)  Cro.  Jac.  447.  (i)  5  Term  Rep.  662. 

(m)  Dot  d.  Bmeot  ▼.  Clarkt  and  Wife,  2  New  Rep.  d43. 
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for  from  this  dtreetton,  the  law,  which  eould  not  relieve  the  deri* 
flee  after  he  had  paid,  Uiough  he  died  before  repayment,  would  io^ 
tend^  from  the  charge,  that  the  devisee  was  to  have  the  fee. 

Besides,  at  the  period  when  the  rule  was  originally  adopted, 
gifts  of  this  description  were,  as  Lord  Mansfield  has  shown,  con- 
sidered to  be  on  condition ;  so  that  there  was  an  oUigation  to  paj, 
as  the  means  of  preserving  the  estate  from  the  operation  of  the 
condition  ;  while,  in  modern  times,  the  doctrine  of  conditions  is 
deemed  inapplicable,  and  equity  administers  relief  by  enforcing 

the  charge,  (ma) 
(^045]       *Also,  if  the  gift  be  subordinate  to  the  charge,  as^a  prior 
encumbrance,  without  special  direction  concerning  the  de- 
visee |is  the  person  by  whom  it  is  to  be  paid,  the  fee  will  not  paes. 

Thus,  in  Dickins  v.  Marshal,{n)  the  devise  was  of  all  the  de»- 
visor's  lands  and  goods,  after  his  debts  and  legacies  paid  : 

In  Canning  v.  Canningj{o)  the  devise  was  of  ail  the  rest,  resi^ 
due,  and  remainder  of  the  aevisor's  messuages,  lands,  tenements, 
or  hereditaments,  after  his  just  debts,  legacies,  and  funeral  eacpenr 
ses  shall  be  fully  paid  and  satisfied : 

And  in  Denn  d.  Moor  v.  Mellorjljf)  the  devise  was  of  the  re- 
sidue of,  &c.  after  payment  of  debts,  &c. ;  and  the  fee  did  not 
pass  :(f ) 

And  in  Mersan  v.  Blackmare,{r)  the  gift  was  of  alt  his  lands, 
&G.  after  debts  and  legacies  are  paid,  and  funeral  expenses  are  dis> 
4sharged  ;  and  was  preceded  by  an  introductory  clause,  intimating 
an  intention  to  dispose  of  all  worldly  goods  whatever.  Lord  £1- 
lenboraugh  ob8erved,(«)  '^  the  debts,  &c.  were  not  a  charge  ou  the 
«xecu4ari'X,  residuary  legatee,  devisee,  &c.  because  the  deviaee  waa 
to  have  the  estate  only  after  these  chaises  were  satisfied.  And  the 
decisions  depend  on  the  distinction,(/)  thai  where  the  de- 
{*846]  vise  is  only  <{/)6r  ^payment  of  debts,  there  the  charge  i$ 
upon  the  knd,  and  the  devisee  himself  takes  nothing  tiU 
after  that  charge  is  satisfied:  but  where  the  devisee  himself  is 
charged  with  tl^  payment  of  the  debts,  there  he  must  take  the  fee 
jn  the  estate  in  respect  of  which  he  is  so  charged. '' 

Also,  on  a  gift  to  ^  and  JB,  except  dO/.  to  be  paid  out  of  E's 
part  of  the  lands,  the  devisees  took  for  Ufe  only,  ^<  because  this 
sum  was  not  a  charge  upon  the  estate  in  tne  hands  of  tJie  devisee, 
but  a  charge  antecedent  to  the  devise ;  not  a  4^ise  upon  condition 
of  paying.(t^) 

It  must  not  however  be  forgotten,(a;)  that  the  fee  maj  pass  bj 
«ther  words  in  the  will,  although  the  gift  be  after  payment  of 
debts,  legacies,  and  funeral  expenses,  (y) 


f 

( 

(■; 


ma)  2  Ler.  249.  (n)  Cro.  Elis.  890.  (o)  Mosdey,  24a 

p)  6  Term  Rep.  66S ;  2  Bos.  &  Pull.  247 ; 
(q)  See  Doe  d.  Jaekton  v.  Ramsbotham,  8  Mau.  k.  Selvr.  616. 
(r)  2  Atk.  841.  (s)  4  East,  499.  (0  ^  E»^  ^^' 

»  Roe  V.  DtM,  8  Mau.  fe  Sdw.  618.  (r)  See  ».  114. 119. 

)  8  East,  141.  ^  ' 
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The  following  observations  of  eminent  Judges  are  added,  a$ 
elucidating  this  class  of  cases : 

•  In  Ihnn  v.  Mellor,{z)  Lord  Kenyan  observed,  <<  This  case  has 
been  compared  to  that  of  Doe  v.  JRichards  ;  but/'  he  added,  <<  there 
the  words  were,  '  my  legacies  and  funeral  expenses  being  thereout 
paid,'  which  imported  that  those  sums  were  to  be  paid  by  the  de- 
risee,  oat  of  the  interest  given  to  her;  and  if  she  died  immediate- 
ly after  the  devisor,  and  had  only  taken  a  Itfe-estate^  the 
fond  out  of  which  '^she  was  to  bear  those  charges  might  [*247] 
have  failed  ;  we  were  therefore  compelled  to  make  that 
decision,  and  I  am  perfectly  satisfied  with  it."(jra) 

And  in  Ooodtitle  v.  Maddemy{a)  Lord  Ellenborough  observed, 
^'  She  cannot  have  less  than  a  fee  in  it,  because  she  is  empowered 
to  sell  it :  which  she  cannot  do  without  having  the  fee.'' 

The  language  of  the  devise,  in  that  case,  is  stated  in  a  former 
page. 

Id  Doe  v.  Snellingf{b)  the  question,  as  Lord  Ellenborough  ob- 
served, was,  <<  Whether  Creorge  Snelling  and  his  wife,  the  devi- 
sees, took  tlie  fee,  or  only  an  estate  for  life,  in  the  lands  and  pre- 
mises in  Bramley  and  Wonersh.*^  He  added  :  *^  The  testatrix, 
after  giving  several  pecuniary  legacies,  first  disposes  of  her  mes- 
suages, &c.  in  the  parish  of  Wingrovey  which  she  devises  to  George 
Snelling  alone ;  and  that  may  probably  be  contended  to  pass  only 
a  life-estate  to  him,  if  any  question  should  arise  upon  it.  Then 
she  devises  to  George  Snelling  and  his  wife,  the  premises  in  Bram* 
ley  :  also  the  premises  in  Wonersh.  Those  two  estates,  it  is  to  be 
observed,  are  disposed  of  in  the  same  continuing  and  entire  sen- 
tence; for  the  words,  *  I  give  and  bequeath,'  are  not  repeated,  and 
must  necessarily,  therefore,  extend  to  the  subsequent  part 
of  the  ^sentence,  in  order  to  make  it  intelligible.  The  [*248] 
sentence  then  goes  on :  ^  Also  all  and  singular  my  goods, 
chattels,  &c.  and  personal  estate,  of  what  nature  and  kind  soever, 
■s  I  shall  die  seised  and  possessed  of,'  &c.  Here  again  the  con- 
tinuity of  the  sentence  is  evinced ;  for  having  first  devised  the  re- 
alty, and  then  the  personalty,  the  word  seised  appears  to  have  been 
used  as  applicable  to  the  realty,  and  possessed  as  applicable  to  the 
personalty.  And  then  the  sentence,  after  disposing  of  both  spe- 
cies of  property,  concludes  thus  :  'After  having  thereout  first  paid 
and  discharged  all  my  just  debts  and  funeral  expenses ;  also  sub- 
ject to  the  payment  thereout,'  repeating  again  the  word  thereout, 
^  all  the  aforesaid  legacies.'  The  question  then  is,  whether  the 
fee  be  not  given  by  necessary  implication,  from  these  concluding 
'Words,  which  impose  a  charge  upon  the  devisees  of  the  payment 
of  debts,  legacies,  and  funeral  expenses,  which  a  less  quantum  of 
estate  might  not  be  sufficient  to  satisfy.  I  take  the  rule  to  have 
been  laid  down  by  Lord  Kenyony  in  Doe  v.  Mellor,  and  Doe  v. 

(s)  6  Term  Kep.  562.  (sa)  See  infrot  p.  290. 

(a)  4  East,  499.  {b)  6  East,  91. 
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Holmes.  The  question  has  always  been,  whether  the  charge  is  ia 
be  paid  only  out  of  the  rents  and  profits  of  the  estate,  or  whether 
it  is  to  be  paid  by  the  derisee,  at  all  events  ?  Where  debts  or  an- 
Duities  are  to  be  paid  by  the  devisee,  at  all  events,  out  of  the  estate 
in  his  hands,  the  devisee  must  take  a  fee  ;  otherwise  the 
[*d49]  charge  might  be  greater  *than  the  estate  devised,  and  he 
would  be  a  loser.  For  if  he  only  took  an  estate  for  life, 
the  debts,  &c.  might  be  payable  before  the  rents  became  due,  and 
he  might  not  live  long  enough  to  reimburse  himself.  But  where 
the  charge  is  only  payable  out  of  the  rents  and  profits,  there  the 
devisee  cannot  be  a  loser,  as  he  cannot  be  chargeable  with  more 
than  he  has  received.  The  distinction,  therefore,  turns  on  this ; 
whether  the  charge  be  on  the  person  of  the  devisee,  or  only  on  the 
property  devised.  Now  here  the  estate  is  devised  to  the  devisees, 
with  a  direction  thereout  to  pay  debts  and  funeral  expenses.  That 
brings  the  question  to  the  grammatical  construction  of  the  sentence 
'after  haying  thereout  first  paid  and  discharged  all  my  just  debts 
and  funeral  expenses ;  also  subject  to  the  payment  thereout  of  all 
the  aforesaid  legacies.'  The  payment  thereout  is  to  be  made  by 
the  devisees ;  and  the  word  ^  thereout,'  means  out  of  the  property 
before  given  to  the  devisees.  What  then  was  the  property  before 
given?  All,  at  least,  which  was  before  included  in  the  same  sen- 
tence. And  in  order  to  mak^  it  sense,  we  must  read  it  as  one  en- 
tire sentence,  beginning  at  the  words,  *  also  I  give  and  bequeath 
unto  the  said  George  Snellingy  and  Sarah  his.  wife,'  &c.;  for  the 
words,  '  I  give  and  bequeath,'  occur  only  once.  If  then  the  sen- 
tence include  the  real,  as  well  as  personal  property,  and 
[*250]  the  debts  are  *to  be  thereout  paid  by  the  devisees^  it  differs 
tiiis  from  the  case  of  Doe  v.  Mellor^(c)  and  that  class  of 
cases  where  the  land  is  devised  only  after  payment  of  debts ;  for 
there  the  thing  itself  is  not  given  to  the  devisee,  till  after  those 
charges  have  been  first  satisfied.  But  where  the  devisee  is  to  pay 
the  charge  out  qf  the  land,  he  must  first  take  the  interest  in  the 
land.  This  brings  the  case  within  that  of  Doe  v.  BichardSf(d)  the 
doctrine  and  principle  of  which  ate  rights  though  perhaps  the 
words  to  which  it  was  applied  mil  hardly  sustain  the  dpplicailonj 
as  was  considered  by  many  of  the  Judges  on  the  decision  of  the 
case  of  Moore  r,  Mellor,(e)  in  the  House  of  Lords.  That  was  a 
devise  of  lands,  '  his  legacies  and  funeral  expenses  being  thereout 
paid  ;^  and  those  words  were  holden  to  carry  the.  fee,  being  con- 
sidered the  same  as  if  the  devisor  had  said,  *  being  by  him  (the 
devisee)  thereout  paid.'  And  if  those  words  had  been  added,  the 
application  of  the  doctrine  would  unquestionably  have  been  right. 
The  doctrine,  however,  has  been  long  established.  In  Merson  v. 
JBlackmore^  the  Master  of  the  Rolls  says,  that  *  where  a  gross  sum 
is  to  be  paid  out  of  the  lands,  to  be  sure  it  gives  a  fee  to  the  devi- 
ce) 6  T«rm  Rep.  558 ;  2  Bot.  &  PuU.  237. 
(<0  3  Term  R^p.  3(&6.  (e)  2  Bos.  and  Pull.  253. 
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see  of  those  lands.'  In  Dot  v.  Holmes y{f)  the  devisor 
gave  *his  house  and  farniture  to  one  whom  he  made  execu-  [^£51] 
trixy '  she  paying  all  his  debts  and  legacies.'  Lord  Kenyon 
said,  that  the  devisee  was  bound  to  pay  the  debts  and  legacies  at  all 
events,  and  the  charge  was  thrown  on  her  in  respect  of  the  real 
estate.  The  sentence  here  is  not  framed  as  in  Hopeland  v.  Aek- 
land:(g)  there  each  sentence  beginning,  <  //em,  I  devise,'  &c.  was 
complete  and  distinct  in  itself;  and  the  words,  <  he  paying  my 
debts  and  legacies,'  included  under  the  last  item,  was  more  dis- 
jointed from  the  preceding  items  than  in  this  case^  where  it  is  all 
coupled  together  with  the  devise  of  the  realty  in  one  sentence. 
Then  the  only  remaining  question  is,  whether  the  subsequent  ap- 
pointment of  George  Sneliing  to  be  sole  executor,  and  charging 
him  with  the  payment  of  all  debts,  legacies,  and  funeral  expenses, 
can  make  any  difference,  the  devise  of  the  land  having  been  before 
made  to  him  and  his  wife  with  the  same  charges  upon  them  ?  I 
cannot  consider  these  words  as  importing  that  he  should  do  more 
than  the  law  would  have  required  of  him  if  the  words  had  not  been 
added.  And  upon  the  whole,  I  am  clear  that  the  debts,  &c.  were 
personal  charges  upon  the  devisees  in  respect  of  the  property  de- 
vised to  them,  and  that  they  must  take  an  estate  commensurate 
with  the  charges,  which  they  cannot  be  certainly  ascertained  of, 
without  taking  a  fee  in  the  lands.'' 

^5thly ,  That  the  estate  of  the  devisee  is  not  to  determine   [*d52] 
merely  and  simply  on  his  death,  but  on  an  event  connect- 
ed with  his  death,  and  leading  to  the  conclusion,  that  he  is  not 
to  have  an  estate  for  life  only  .(A) 

Under  this  rule,  the  fee  passes  by  implication ;  and  examples  of 
fees  by  implication,  under  other  circumstances,  will  be  added. 

The  rule  may  be  enlarged  in  expression,  and  it  may  be  stated 
in  these  terms  :  a  fee  may  pass  by  mere  implication ;  in  other 
words,  a  person  may  have  an  estate  in  fee  by  mere  implication. 
Thus,  a  man  devised  to  A^  and  if  he  should  die  under  age,  to  the 
heirs  of  himself,  the  testator  ;(t)  and  it  was  held,  that  the  devisee 
took  an  estate  in  fee.  If  the  testator  had  intended  the  estate  of  •^ 
to  determine  by  his  death,  no  reason  existed  for  any  provision 
against  his  death  under  age.  By  marking  that  event,  as  the  con-' 
tingency  on  which  the  estate  should  revert  to  his  heirs,  or  be  en* 
joyed  by  any  other  person,  it  necessarily  must  be  unders  tood  that 
he  intended  that  his  heir,  or  the  substitute,  should  not  have  the 
land  in  any  other  event ;  and  of  consequence,  that  the  devisee 
should  have  an  estate  in  fee,  subject  only  to  that  restriction.  For 
the  devise  must  have  been  construed  to  pass  either  an  estate  for 
life  only,  or  in  fee ;  and  to  have  decided  that  the  will  pass- 
ed *an  estate  for  life  only,  would  have  admitted  that  the  [*253] 
provision  for  the  death  of  the  devisee  under  age  was  nuga- 
tory and  merely  void ;  since,  from  the  nature  of  an  estate  for  life^ 

(/)  8  Tenn  Rep.  L  (g)  Salk.  239.  (h)  P.  72. 

(t)  Fowler  v.  Blaehvtat  Com.  Rep.  363;  S  Vin.  202.  pi.  17.  3.  C. 
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the  provision  would  not  have  been  to  any  purpose,  ts  that  estate 
necessarily  would  have  determined  with  the  death  of  the  devisee, 
whether  he  lived  to  attain  the  age  of  twenty-one  years,  or  died 
under  that  age. 

And  although  the  person  who  is  to  take,  in  the  event  from 
which  the  inference  of  a  fee  arises,  is  not  the  testator's  heir  at  law ; 
yet  the  devise  will,  under  the  same  circumstances,  give  an  estate 
in  fee. 

It  is  from  the  words  of  the  will,  collectively  considered,  that 
the  Courts  perceive  that  the  devisee  cannot  take  any  other  estate 
than  a  fee^  consistently  with  the  intention  of  the  testator,  dis- 
coverable from  these  words. 

Thus,  in  FrogmortoUf  lessee  of  Brampstan  and  Holyday,{k)  the 
testator,  as  to  all  her  worldly  aflfairs  and  estate,  disposed  thus : 
'<  To  her  son  Davidy  and  his  heirs  for  ever,  her  malt-kihi,  of  the 
value  of  10/.  per  annum  ;  to  her  daughter  Elizabeth  Lockings  her 
house  and  garden  in  the  Ropery ;  and,  after  her  decease,  to  her  two 
sons,  John  and  David  Lockings  share  and  share  alike ;  to  her  son 
John  Haslewoodj  a  house  and  garden,  charged  with  the  payment 
of  50/.  out  of  the  yearly  rents  and  profits,  till  the  same 
[*254]  should  be  ^discharged,  for  the  benefit  of  her  daughter 
Margaret  Holyday  ;  and  if  said  John  Haslewood  should 
die  in  his  minority,  then  the  Isaid  house  and  gardens  to  the  testa* 
trix's  dau&^hters,  Elizabeth  Locking,  Margaret  Holyiay,  and 
Hxnnah  Haslewoody  equally,  share  and  share  alike  :  to  her  daugh- 
ter Hannah,  and  her  heirs  for  ever,  another  house  and  garden." 

And  Lord  Mansfield  made  these  observations:  ^  The  limiUi- 
tion  over,  in  case  John  dies  before  twenty-one,  to  his  sisters, 
shows  she  meant  the  heir  should  not  have  it.  Where  an  estate  is 
directed  to  be  taken  away  from  an  institute,  on  a  contingency, 
which  does  not  happen,  it  shall  not  be  taken  away  in  any  other 
circumstance ;  and  so  vice  veraoy  where  it  is  to  be  taken  away  upon 
the  not  happening  of  a  contingency,  the  substitute  shall  not  take 
it  on  any  other  circumstances." 

WUmotj  J.,  accorded ;  and  added,  ^^  This  is  a  kind  of  loose  evi- 
dence,,and  must  be  twisted  together.  The  reason  for  using  the 
word  heirs  in  the  other  devises,  and  of  omitting  it  here,  might 
possibly  be  this:  the  will-drawer  mieht  think  the  substitution 
could  not  have  taken  place,  if  the  first  devise  had  been  to  John  and 
his  heirs.  But  the  only  event  in  contemplation  of  the  testatrix, 
upon  which  she  intended  to  take  away  the  benefit  she  had  given, 
was,  in  my  opinion,  the  death  of  her  son  before  the  age  of  twenty- 
one.'' 
[*255]  And,  according  to  Burrow's  Report,  Lord  *Man^fieU 
added  those  observations  which  will  be  found  in  the 
criticism  introduced  by  Lord  Ellenb^rough  in  the  case  of  JDoe  r. 
CundaU.{l) 

(k)  BlMk.  Rep.SSS ;  3 Burr.  1028.  (Q  Ittfra. 
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To  elaeidate  this  case,  as  well  as  the  case  last  mentioDed,  it  will 
be  material  to  observe,  that,  under  the  words  of  the  will,  the 
devisee  must  necessarily  have  taken  an  estate  for  life  or  in  fee. 
That  he  was  not  to  have  a  mere  estate  fw  life,  was  considered  to 
be  clear,  from  the  reference  which  the  testator  made  to  his  death, 
under  age.  The  argument  also  arose  in  this  case,  as  well  as  the 
case  last  cited,  that  if  the  testator  intended  that  the  estate  of  the 
devisee  should  determine  with  his  death,  it  was  not  to  any  purpose 
to  have  provided  for  his  death,  under  age,  as  the  event  on  which 
the  subsequent  estate  was  to  take  effect  in  possession.  In  the  case 
now  under  consideration,  a  distinction  was  urfi^d  between  a  devisee 
ov«r  to  the  heir  at  lawy  and  one  to  a  stranger.  That  argument 
was  disregarded.  The  Court  avowedly  decided  the  case  on  the 
ground,  that  on  the  face  of  the  whole  will^  the  estate  of  the  first 
devisee  was  to  determine  only  in  the  event  o£  his  death  under  age ; 
and  that  it  must,  for  that  reason,  have  been  the  intention  o£  the 
testator,  that  the  first  devisee  should  have  the  fee. 

The  determination  of  the  Court  of  King's  Bench,  on  a  case  in 
that  Court,  viz.  Doe  on  the  demise  of  Sa^  v.  Bum^ 
8a//,(m)  is  still  *more  decisive  on  the  point.     In  that  case  [*959] 
the  testator,  who  was  seised  in  fee  of  the  premises  in 

S|ue8tion,  and  possessed  of  several  leasehold  estates,  devised  all  hia 
reehoM  and  leasehold  estates,  and  all  other  his  estates  whatsoever, 
both  real  and  personal,  subject  and  charged  respectively  with 
certain  annuities  therein  mentioned,  and  a  life«>estate  to  his  wife, 
in  a  certain  part  thereof,  (after  payment  and  discharge  of  all  his 
^bts,  legacies,  and  funeral  and  testamentary  charges  and  expenses 
in  and  about  executing  his  will,)  unto  his  niece  Mary  Ostunckf 
otherwise  Bllard,  and  the  issue  of  her  body  lawfully  to  be  begot- 
ten as  tenants  in  common  (if  more  than  one ;)  but  in  dtfaiult  of 
sueh  iseuey  or,  being  such,  if  they  shoiUd  all  die  under  the  age  of 
twenJty^ene  years ^  and  without  leaving  lawful  issue  ojTany  of  their 
bodies,  then  he  devised  the  same  to  other  persons." 

Lord  Kenyon  said  he  agreed  that  the  limitation  to  Mary  Ost'- 
wick  was  for  life  only,  and  that  the  limitation  to  her  children  was 
t*  them  as  purchasers  ;  and  that  it  certainly  was  sufficient  to  carry 
to  them  some  quantity  of  estate  :  that  if  the  plaintiff's  counsel  had 
succeeded  in  proving  that  there  was  nothing  to  be  collected  firom 
the  will,  to  show  that  the  children  were  only  to  take  for  life,  then, 
according  to  the  case  of  Soe  v.  GreWf(n)  the  Court  would  have 
endeavored  to  convert  the  estate  of  Mary  Oshmck  into 
an  estate-tail,  in  order  to  effectuate  *tbe  intention  of  the  [*)S57] 
devisor ;  that  it  had  been  argued,  the  words  in  the  wiH 
were  only  sufficient  to  give  an  estate-tail  to  her  children ;  but  that 
he  thought  there  was  enough  in  the  will  to  carry  a  fee  to  them  : 
that  these  were  the  prefatory  words,  <  all  his  freehold  and  least' 
hold  estates y^  which  would  carry  the  fee,  if  it  appeared  to  be  the 

(m)  e  Term  Rep.  90 ;  see  9  East,  400 )  Crump  ▼.  Jforwood,  7  Taunt.  802.  S.  P. 
(a)  2  WUs.  822. 
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intention  of  the  devisor  that  they  should  have  £hat  eBed :  that 
the  word  *  estates'  also,  would,  ex  vi  termini^  carry  a  fee.  He 
added,  that  in  order  to  discover  the  testator's  intenti'on,  consider 
what  was  his  situation  when  he  made  his  will :  he  had  a  niece  who 
would  probably  become  the  mother  of  children,  and  he  gave  aa 
estate  for  life  to  that  niece,  and  then  an  estate  to  the  children 
which  that  niece  might  have :  that  if  the  will  had  stopped  there, 
the  children  would  have  taken  a  fee ;  but  the  testator  then  gave  the 
estate  over :  <  but  in  default  of  such  issue,  or  if  they  should  all  die 
under  twenty-one,  and  without  leaving  issue,'  &c.  There  is  no 
doubt,  indeed,  but  that  a  word  of  conjunction  in  a  will  has  been 
construed  in  the  disjunctive ;  and  vice  versa,  a  disjunctive  construed 
in  the  conjunctive,  where  it  has  been  necessary  to  give  effect  to 
the  devisor's  intention  ;  but  unless  there  be  something  in  the  will, 
from  which  it  is  to  be  collected  that  the  devisor  did  not  use  such 
words  in  the  grammatical  sense,  the  grammatical  construction 
must  prevail.  In  the  present  case,  the  word  used  is  a  con- 
[*258]  junctive  word,  and;  now  *by  conetruing  that  word  in  its 
proper  sense,  we  shall  give  effect  to  his  intention.  The 
devisor  seems  to  have  reasoned  thus :  *[  If  the  children  of  my 
nie^e  live  to  attain  the  age  of  twenty-one,  when  they  will  be 
qualified  to  dispose  of  this  property  prudently,  I  give  it  to  them, 
in  fee ;  if  they  happen  to  die  under  twenty-one,  and  without  leav- 
ing issue,  then  I  will  consider  to  whom  I  can  best  dispose  of  the 
estate ;  and  in  such  an  event  I  will  it  to  my  collateral  relations. '^ 

Doe  d.  Wight  v  Cundall,{p)  is  a  leading  authority. 

Thte  testator  devised  thus :  <*  //em,  I  give  and  bequeath  unto  the 
two  children,  Elizabeth  and  Jemima^  daughters  of  my  brother 
William  Wight y  deceased,  the  first  four  freehold  houses  next  my 
dwelling-house,  built  by  me  in  1770,  when  they  have  attained  the 
age  of  twenty-one  years.  But  the  executor  and  executrix  shall  be  ac- 
countable for  the  profits  of  the  said  houses  unto  the  said  children, 
until  the  aforesaid  age  of  twenty-one  years,  or  the  day  of  marriage; 
but  if  either  of  them  should  die  before  the  said  age  of  twenty-one 
years,  then  the  survivor  shall  be  heir  to  the  other  two  houses. 
Likewise,  I  give  and  bequeath  unto  the  two  children,  Robert  and 
Rebecca,  son  and  daughter  of  my  late  brother  Robert,  deceased, 
the  next  four  houses  adjoining  to  the  same,  on  the  same  conditions 

as  my  brother  William  Wight's  children." 
[*259]       *The  judgment  of  the  Court  of  King's  Bench  was  deli- 
vered by  Lord  Ellenhorough,  Ch.  J. 

He  observed,  ^^  Admitting  that  the  'word  heir,  as  here  used,  is 
merely  a  word  of  substitution,  (an  admission  which  I  would  not 
be  bound  by  generally,)  still  there  is  enough  in  the  will  to  indicate 
an  intention  in  the  devisor,  by  the  devise  to  his  brother  Roberfs 
children,  on  the  same  conditions  as  his  brother  William^ s  chil- 
dren, (by  which  must  be  understood,  that  he  devised  the  premises 
to  Robertas  children^  in  the  same  terms  as  the  preceding  devise,) 

(o)  9  East,  400. 
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namely,  when  they  attained  the  age  of  twenty-one  years  ;  and  the 
executors  to  be  accountable  to  them  for  the  profits  in  the  mean 
time :  and  that  if  either  of  them  died  before  twenty-one,  the  sur- 
vivor should  be  heir  to  the  party  so  dying ;  that  the  party  so  dy- 
ing should  have  a  fee,  which  should  go  over  to  the  survivor  in  that 
event,  or  should  vest  absolutely  in  the  party  attaining  twenty-one. 
Here  then  Sohertj  the  nephew,  haviog  attained  twenty-one,  on  his 
death,  the  premises  descended  to  his  sister,  Rebecca^  his  heir  at 
law.  What  is  said  at  the  conclusion  of  the  case  of  Purefoy  v.  Ro- 
gersy  as  far  as  the  opinion  of  a  very  learned  man  goes,  is  in  sup- 
port  of  this  construction.  But  it  does  not  rest  on  that ;  for  the 
subject  was  very  fully  and  distinctly  discussed  in  Frogmorion  d. 
Bratnstane  v.  Holydayji^p)  where  Lord  Mansfield^  com- 
menting on  similar  words,  after  a  devise  of  ^premises  ge-  [*260] 
nerally  4o  J  H^  the  devisor's  son,  charged  with  the  pay- 
ment of  50/.  out  of  the  yearly  rents  ;  and  \i  J,  H.  shall  die  in  his 
minority,  then  over  to  her  three  daughters,  says,  <  that  those 
words,  <  if  he  should  die  under  twenty-one,'  showed  her  intention 
to  give  a  fee  ;  for  if  he  lived  to  twenty-one,  he  might  then  dispose 
i>f  it  himself;  if  he  died  before,  he  could  not,  and  then  she  dispos- 
ed of  it.  I(JHw2LS  barely  to  take  an  estate  for  life,  the  time  of 
bis  death  must  be  immaterial  to  the  devise  over:  but,  limiting  it 
over  only  upon  the  contingency  of  his  dying  in  his  minority, 
shows  that  she  intended  to  give  him  an  absolute  estate  in  fee, 
which  he  might  dispose  of,  if  he  came  of  age  ;  and  unless  he  lived 
to  be  of  age,  (when  he  might  dispose  of  it,)  she  meant  it  should  go 
to  her  daughters.'  The  whole  doctrine  and  effect  of  these  words 
were  there  so  fully  stated,  that  it  is  unnecessary  to  add  any  fur- 
ther authority.  But  Lord  Mansfield,  in  another  case,(9)  mentions 
a  case  of  Tomkins  v.  TomkinSj  in  Chanc.  Hil.  17  Geo.  0,  where 
the  devise  was  to  his  brother,  in  trust  for  his  eldest  son,  J5,  till  he 
should  attain  twenty-one  ;  and  if  he  should  die  before  twenty-one, 
then  a  devisor  over.'  The  Court  held  the  age  of  twenty-one  to  be 
no  limitation  of  B^8  interest ;  but  only  a  limitation  of  the  trust 
during  his  minority  ;  and  that  B  took  the  whole  by  impli- 
cation. There  are  other  authorities  which  *might  be  cited,  [*961] 
that  a  giving  over,  on  a  dying  before  twenty-one,  shows 
an  intention,  that  if  the  party  attain  twenty-one,  he  should  have  a 
fee  absolute.^' 

So  in  Merest  and  Wife  against James,  Esq,(r)  the  testator 

devised  to  his  daughter,  Eunice  •^nnOj  for  her  natural  life ;  and 
from  and  after  her  decease,  to  the  issue  of  her  body,  lawfully  be- 
gotten ;  and  in  default  of  issue,  or  in  case  none  of  such  issue  live 
to  attain  the  age  of  twenty-one  years,  to  other  persons.  And  the 
Court  of  Common  PIeas,(*)  certified  to  the  Court  of  Chancery, 
that  the  said  Eunice  Jinna  took  the  beneficial  interest  for  her  lifq 
only. 

ip)  3  Burr.  1688.  '  (q)  Goodlitle  t.  JrhUbtff  1  Barr.234. 

(r)  MSS.  C.  B.  (g)  Feb.  18, 1820. 
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It  fellows,  that  the  issue  were  to  be  purchasers ;  and  being  pur* 
chasers,  they  would  have  the  fee  by  implication. 

It  had  been  supposed  by  the  devisees,  that  the  word  issue  was  a 
word  of  limitation,  and  gave  Eunice  Anna^  the  parent,  an  estate- 
tail.     Th^  certificate  negatived  that  construction. 

In  Ibovey  v.  Bas8ett^{t)  the  devise  was  to  grandchildren,  as  te- 
nants in  common  ;  but  in  case  of  the  death  oteitber  of  them,  un- 
der age,  and  without  leaving  any  issue,  the  share  of  the  person  so 
dying  to  go  to  the  survivor  ;  and  it  was  certified  to  the  Court  of 
Chancery,  by  the  Judges  of  the  Court  of  King's  Bench,^  that 
[*d63]  the  nine  grandchildren  of  the  testatrix  took,  under  *h^r 
said  will,  estates  in  fee,  as  tenants  in  common,  in  the  said 
freehold  premises,  and  an  absolute  interest,  as  tenants  in  common, 
in  the  said  leasehold  premises,  with  executory  devises  over,  if  any 
of  them  die  under  twenty*one,  and  without  leaving  lawfi^  issue  at 
the  time  of  their  respective  deaths." 

The  same  doctrine  is  supported  by  Moone  d.  Fagge  v.  Hease^ 
man.(u)  The  gift  was  in  this  language :  *^  To  my  sister,  Dame 
Mary  Fagge^  during  her  natural  life,  and,  after  her  decease,  to 
her  daughter  Susannah  Fagge,  paying  to  each  of  her  sisters,  EH- 
zabeth  and  Mary  Fagge,  500L  a-piece  of  good  and  lawful  money  of 
England ;  and  if  eitfier  of  them  die,  the  survivor  of  them  to  have 
the  legacy.  And  if  the  said  Suaannah  Fagge  die,  I  will  that  the 
farm  be  divided  between  the  survivors ;  and  in.case  all  three  daugh- 
ters die  before  their  mother,  I  will  ii  descend  to  the  right  heirs  of 
Dame  Mary  Fagge,  my  sister,  for  ever." 

And  in  the  opinion  of  the  Court,  delivered  by  Lord  Ch.  J.  fFi/- 
les,  on  this  ease,  the  following  observations  are  found :  *^  Taking 
it  therefore  for  granted  that  Sumnnah  took  an  estate  in  fee,  the 
next  question  is,'what  estate  her  sisters  Elizabeth  and  Mary  took, 
on  her  dying  before  the  payment  of  their  legacies?  And  if  the 
words  of  the  will  had  gone  no  farther,  than,  tiiat  in  that  case,  the 
farm  should  be  divided  between  them,  yet  we  should  have 
[*363]  thought  *that  they  would  have  taken  a  fee :  for  it  is  plain 
that  the  testatrix  intended  that  they  should  have  the  same 
interest  in  it  as  Susannah;  and  it  is  given  to  them  in  lieu  qf  their 
legacies,  which  they  might  have  disposed  of  as  they  pleased  ;  and 
therefore  it  is  highly  reasonable  that  they  should  have  the  same 
power  over  the  estate. 

<'  But  if  there  were  any  doubt  on  these  words,  we  think  that  the 
subsequent  words,  <  in  case  all  three  daughters  die  be/ore  their 
mother,  that  it  shall  descend  to  the  heirs  of  the  mother,'  have  put 
it  beyond  all  dispute,  and  plainly  show  the  intent  of  the  testatrix. 
For  if  she  intended  that  the  daughters  should  be  only  tenants  for 
life,  and  consequently  that  it  should  go  to  the  heirs  of  the  mother, 
whether  the  daughters  died  be/ore  the  mother  or  not,  it  would  have 
been  most  absurd  in  her  to  say,  that  it  should  go  to  the  heirs^f  the 

CO  10  Eaat,4«0.  (w)  WiIIc«,  138. 
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tiother,  in  case  the  d^iugbters  die  before  bar.  Ujiles^y^tbereXofe^ 
these  words  are  rejected,  (which  to  be  sure  they  cannot,)  they 
plainly  exclude  any  such  construction,  that  the  testatrix  intende4 
tbeoD  on]y  an  esuiQ  for  life;  even  though  they  outlived  their  mo^ 
tber.  And  this  is  exactly  agreeable  to  what  is  said  by  Saunders^ 
at  the  end  of  the  case  of  Purefoy^  v.  Rogers,{x)  It  is  not,  indeed, 
the  point,  as  adjudged  there  ;  but  Saunders  was  a  very  great  man, 
and  his  reasoning  in  that  case,  is,  I  think,  unanswerable. 
The  words  there  were, '  A  man  gives  the  *inheritance  of  [*264] 
bis  lands  to  his  wife, for  life;  and  then  to  her  son,  after  his 
mother's  life ;  and  if  he  die  before  he  comes  to  the  age  of  twenty- 
one  yeaii,  then  he  gave  the  inheritance  of  his  lands,  after  his  wife's 
life,  to  his  own  heirs  for  ever.'  The  words  are  exactly  parallel 
to  the  present ;  and  Saunders  argued,  that  by  the  words,  '  if  he 
die  before  twepty-one,  then  the  eslate  should  go  to  his  own  heirs,' 
be  musit  mean  that '  if  he  lived  to  be  twenty-one,  it  should  not  go 
to  his  own  heirs,'  but  that  the  son  should  have  an  estate  in  fee.  It 
was  said,  indeed,  in  the  present  case,  that  the  word  ^  inheritance' ' 
was  ID  that  devise,  which  vi  termini,  carries  a  fee :  but  Saunders 
did  not  take  notice  of  this;  and  it  is  plain  no  argument  could  be 
draw<i  from  it,  because  (y)  the  testator  used  tfie  very  same  word 
when  he  gave  the  estate  to  his  wife  only  for  her  life." 

Also  in  Marshall  v.  Hill^{z)  the  testator  gave  ^*  to  his  wife, 
Margarelf  without  impeachment  of  waste,  during  her  natural  life ; 
and  from  and  aftep  her  decease  he  gave  the  same,  (except  as  there- 
after excepted,)  togetlier  with  the  reversion  or  reversions  of  all 
other  lands  in  Bradney,  which  should  €ome  to  him  and  his  heirs, 
Upon  the  decease  oC  his  wife,  to  his  brother-in-law,  Thomas  Mar^ 
sAallf  his  heirs  and  assigns,  to  the  use  of  his  brother,  J.  Congreve, 
for  jand  during  his  natural  life ;  and  from  and  after  his  de- 
ei^se,  to  his  first,  second,  third,  *fourth,  fifth,  or  sixth  son  [*265] 
or  sons,  lawfully  begotten,  according  to  their  seniority  of 
age,  or  priority  of  birth ;  and  in  case  of^no  such  son  or  sons  ar- 
riving at  the  age  of  twenty-one  years,  then  he  gave  the  same  to  the 
use  of  John  Marshall,  the  eldest  son  of  the  said  71  Marshall,  dur- 
ing his  natural  life,  and  after  his  decease,  to  his  first,  second, 
Ihird,  fourth,  fifth,  or  sixth  son  or  sons,  in  the  manner  as  was  be- 
fore expressed;  and  in  case  no  such  son  or  sons  lawfully  begotten^ 
should  arrive  at  the  age  of  twenty-one  years,  then  he  gave  the 
same  tp  the  use  of  James  Marshall,  the  second  son  of  the  s^id  T. 
Marshall,  and  his  son  or  sons  lawfully  begotten,  in  the  manner 
aforesaid ;  and,  last  of  all,  if  the  said  James  Marshall  should  die 
without  issue  to  inherit  as  aforesaid,  then  he  gave  the  same  to  the 
use  of  his  niece  •Snn  Marshall,  her  heirs  and  assigns  for  ever. -' 

And  after  charging  his  freehold  lands  in  the  manor  of  ffj/ken 
with  the  payment  of  certain  sums  of  money,  and  giving  certain  pe- 
cuniary legacies  and  an  annuity,  and  charging  ail  his  freehold  landji 

(x)  2  Saund.  388.  (y)  Sed  queere,  (»)  2  Mau.  &  S«lw.  ($09. 
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in  the  parish  of  Stolesden  with  the  payment  of  his  debts,  legacies^ 
and  annuity,  in  case  his  personalty  should  fall  short,  the  testator 
devised  as  follows:  "/^em,  I  leave  the  same,  subject  to  my  debts, 
legacies,  and  annuities  as  aforesaid,  together  wilh   the  manor  of 

Deltartj  and  all  other  estates  in  the  parish  oi Neen  Savage, 
[266]   subject  to  my   wife's  jointure  *and  aunt's  annuity,  to  my 

brother  Thomas  Marshall^  to  the  use  of  my  brother,  J. 
Congreve,  during  his  natural  life ;  and  from  and  after  his  decease, 
to  his  first,  second,  third,  fourth,  fifth,  or  sixth  son  or  sons,  law- 
fully begotten,  according  to  their  seniority  of  age,  and  priority  of 
birth  ;  and  if  my  brother,  J.  CongrevCy  should  die  without  such  i*- 
sue  as  aforesaid y  and  before  they  arrive  at  the  age  of  twenty-one 
years^  then  to  the  use  of  John  Marshall^  the  eldest  son  of  the  said 
T,  Marshall,  and  his  son  or  sons,  limited  as  aforesaid;  and  if  the 
said  John  Marshall  should  die,  leaving  no  son  or  sous  as  aforesaid, 
then  to  the  use  of  James  Marshall,  the  second  son  of  the  said  T, 
Marshall,  and  to  the  use  of  the  son  or  sons  of  the  said  James  Mar* 
shall,  lawfully  begotten,  and  limited  as  aforesaid;  and  if  the  said 
James  Marshall  shall  die  leaving  no  son  or  sons,  in  the  manner 
aforesaid,  then  I  leave  all  and  every  part  of  the  aforesaid  estates  in 
the  parishes  of  Slotesden  and  Neen  Savage,  to  the  use  of  my  niece, 
Anne  Marshall,  her  heirs  and  assigns  for  ever." 

Lord  Ellenborough^  Ch.  J.  observed,  that  the  meaning  of  leav^ 
ing,  in  this  devise,  seemed  to  be  having  had;  and  not  leaving,  in 
its  ordinary  sense  ;  and  Bailey,  3,  added,  that  the  language  of  the 
Court  on  this  point,  in  Mootie  v.  Heaseman,  was  extremely  Strong ; 

for  miles,  Ch.  J.  said, "that  if  there  were  any  doubt  on 
[*267]    the  words  which  charged  the  devisee  with  the  ^payment  of 

a  gross  sum,  the  subsequent  words,  "  in  case  all  the  three 
daughters  die  before  their  mother,  tliat  it  shall  descend  to  the  heirs 
of  the  mother,"  had  put  it  beyond  all  dispute,  and  plainly  showed 
the  intention  of  the  testatrix  ;  for,  if  she  intended  that  the  daugh- 
ters should  be  only  tenants  for  life,  and  consequently,  that  it  should 
go  to  the  heirs  of  the  mother,  whether  the  daughters  died  before 
their  mother  or  not,  it  woiild  have  been  most  absurd  in  her  to  say, 
that  it  should  go  to  the  heirs  of  the  mother,  in  case  the  daughters 
die  before  her.  And  that  was  exactly  agreeable  to  what  was  said 
by  Saunders  in  Purefoy  v.  Rogers,  of  which  he  approved,"  And 
Bailey,  J.  further  observed,  "  That  in  Moone  v.  Heaseman  the  limi- 
tation over  was  not  to  the  right  heirs  of  the  devisor,  but  of  his  sis- 
ter." And  the  Court  of  King's  Bench  certified,  that  in  the  events 
which  had  happened,  (namely,  the  death  of  John  Congreve,  with- 
out having  had  any  issue,)  John  Marshall  took  an  estate  for  life, 
and  William  Co7igrev€  Marshall  (only  son  o(  John,)  a  vested  inde- 
feasible remainder  in  fee  in  the  premises. 

And  in  Slatham  v.  Bell  and  others,(a)  Statham  having  an  only 
child,  a  daughter,  made  his  will,  reciting,  ^'  That  whereas  his  wife, 

(a)  In  a  note  to  1  Doug.  Rep.  66. 
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Mary  Slatham^  was  then  pregnant,  he  devised  his  estate  tohissoriy 
if  his  wife  should  be  delivered  of  a  son,  when  he  should  attain  the 
a^e  of  twenty-one;  if  she  should  have  a  daughter,  then 
^he  devised  one  moiety  of  his  estate  to  his  wife,  and  the  [*268] 
other  moiety  to  his  daughters,  when  they  should  attain 
their  age  of  twenty-one  years.  And  if  either  of  them  should  die 
before  that  time,  then  her  share  to  the  survivor ;  and  if  both  should 
die  under  twenty-one,  then  the  ot/ur  moiety  to  go  to  the  wife.  The 
testator  died  without  having  any  child,  after  making  the  will,  his 
wife  not  having  been  ensient;  and  the  daughter  died  before  she 
was  twenty-one.  On  a  case  from  the  Court  of  Chancery,  for  the 
opinion  of  the  Judges  of  the  Court  of  King's  Bench,  the  question 
was,  whether  the  plaintiff,  the  testator^s  heir  at  law,  or  the  widow, 
who  married  Belt,  the  defendant,  should  have  the  estate,  in  the 
event  which  had  happened?  The  certificate  was  in  the  following 
terms :  ^^  Having  heard  counsel,  and  taken  the  case  into  considera- 
tion, we  think  it  was  the  plain  intention  of  the  testator,  thai  in  case 
no  son  should  be  born,  and  he  should  have  no  daughter  who  should 
live  to  attain  the  age  of  twenty-one  years,  his  wife  should  have  the 
whole  estate;  therefore,  in  the  event  which  has  happened,  we 
think  Mary  Bell  took  an  estate  in  fee-simple,  in  the  whole  of  the 
premises  in  question."  The  probable  ground  of  this  certificate  was, 
thiat  the  Court  considered  the  tvife  as  substituted  in  the  plaee  of  the 
heir :  and  therefore  implied  an  intent iony  that  she  should  take  an 
estate  of  the  same  extent  as  the  heir  would  have  taken.  A  nd 
according  to  more  modern  ^decisions,  the  fee  might  have  [*269] 
passed  by  force  of  the  word  estate. 

There  are  other  cases  which  turned,  in  part,  on  the  implication 
of  a  gift  of  the  fee,  from  the  general  language  of  the  will,  although 
in  the  clause  of  gift,  the  estate  was  not  extended  to  the  heirs. 

In  Shailard  v.  Baker  and  Wife,(6)  the  testator  devised  lands  to 
James  and  Francis^  his  two  sons;  and  if  either  of  them,  or  their 
HSiHs,  do  sell  the  same,  the  gift  of  it  shall  stand  void,  and  so  re- 
turn to  the  whole  heirs  again.  And  in  another  part  of  the  will,  he 
willed  that  James  and  Francis,  his  sons,  should  pay  annually  to 
William^  his  eldest  son,  and  his  heirs,  three  pounds.  And  it  was 
resolved,  that  this  was  an  estate  in  fee,  although  there  was  not,  in 
terms,  a  gift  extending  the  estate  to  the  heirs ;  for  it  appeared  that  the 
intent  of  the  devisor  was,  that  the  heirs  oi  the  devisee  should  have 
it  by  the  words,  if  he  or  his  heirs  alien  ;  also,  by  the  words,  re- 
serving rent  of  three  pounds  to  his  eldest  son  and  his  heirs.  It  is 
observable,  that  by  naming  the  heirs  in  the  clause  restrictive  of  the 
power  of  alienation,  the  testator  showed  an  intention  that  the  fee 
should  pass,  since,  without  an  intention  to  limit  the  fee,  the  heirs 
would  have  no  power  of  alienation.  It  followed  as  a  clear  and  ne- 
cessary consequence,  that  the  devisees  were  to  have  such  an  estate 
as,  without  the  restriction,  would  authorize  an  alienation  by  their 
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hein ;  and  the  *heirs,   being  within  the  scope  of  the  de^iie,  it 
was  a  necessary  implication  that  the  devisee  was  to  have   the  fee. 

This  case,  indeed,  might,  with  propriety,  have  also  been  decided 
on  the  ground,  that  the  charge  of  an  annuity  raised  the  implication 
of  a  fee. 

The  ease  of  Charlton  v.  Ihylar^^c)  decided  by  Sir  ffiUiam 
Chant f  is  referrible  to  the  same  principle,  and  accounted  for  on  the 
same  reasoning. 

The  words  which  directed  the  surplus  moneys,  in  the  event  of 
sale,  to  be  paid  to  the  object  of  the  testator's  bounty,  or  his  heirs, 
may  be  considered  as  the  prominent  feature  in  this  will ;  having 
afforded  to  the  Master  of  the  Rolls  occasion  for  the  observation, 
*<  Why  should  he  mention  his  [Jameses]  heirs,  unless  he  conceived 
he  had  given  the  estate  to  James  and  his  heirs." 

From  the  same  case  it  may  be  inferred,  that  a  fee  may  be  im^ 
plied,  because,  in  one  event,  the  devisee  is  to  have  money  as  the 
produce  of  the  land,  while,  in  another  event,  the  devisee  is  to  have 
the  land  under  a  gift  to  him,  simply,  without  any  words  of  limi* 
tation. 

Also,  in  Casterion  v.  Sutherhnd,{d)  the  testator  devised  all  his 
freehold  lands,  &c.  in  Chelsea j  or  elsewhere,  to  his  wife  hacyy  for 
her  life;  and  from  and  after  her  decease,  to  his  children,  in  the 
following  manner :  "  Unto  and  amongst  ail  and  every  our  children, 
in  such  manner,  and  in  such  proportions,  as  my  said 
[*271]  *wife  shall,  either  in  her  lifetime,  or  by  her  last  will  and 
testament,  direct  and  appoint."  He  empowered  his  wife 
to  sell  the  estates,  and  to  lay  out  the  money,  and  receive  the  inter- 
est for  her  life  ;  and  after  her  decease,  he  directed  and  appointed 
the  same,  both  principal  and  interest,  to  be  paid  and  applied  <<to 
and  among  our  children,  in  such  proportions  as  aforesaid  ;"  and  it 
was  decided,  that  the  children  had  the  fee.  The  Master  of  the 
Rolls,  Sir  William  Grants  observing,  ^<  That  though  in  the  devise 
of  the  lands,  iti  the  first  part  of  the  will,  there  were  no  words  of 
inheritance,  yet,  in  the  subsequent  part,  the  testator,  giving  his 
wife  power  to  sell  the  estate,  ahd  appointing  the  money,  both  prin- 
cipal and  interest,  among  the  children,  as  the  testator  could  not 
be  supposed  to  intend  to  give  them  a  larger  interest  in  that  p^art 
than*in  the  former,  they  took  several  estates  of  inheritance. 

So  a  fee  may,  without  any  words  of  limitation,  pass  to  a  devisee, 
because  there  is  a  gift  to  the  heir,  in  one  event  only ;  thus  aflford- 
ing  the  inference,  that  this  is  the  only  event  in  which  he  is  to  take. 

Sobinson  v.  Greyj{e)  is  an  authority  for  the  like  conclusion,  al- 
though the  limitation  over  was  to  three  trustees,  for  three  daugh* 
ters,  for  their  lives  ;  and  after  the  decease  of  the  survivor,  then  to 
all  and  every  the  child  and  children,  as  well  sons  and  dao^- 
[*273]  ters  of  the  said  three  ^daughters,  living  at  the  death  of  the 
survivor  of  the  daughters,  and  as  tenants  in  common,  with 

(r)  3  Vet.  I(  Bet.  ISO.  (rf)  9  Veft.  446.  {t)  9  E«if ,  1 . 
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ft  limitation  over ;  if  all  his  daughters  should  happen  to  die  with- 
out leaving  any  issue,  then  to  W.  Robinson^  (who  was  the  heir  at 
kw,)  his  heirs  and  assigns  for  ever ;  for  the  devise,  which  limits 
tiie  estate  to  the  testator's  heir,  in  one  event,  raises  the  implication, 
that  the  devisee  is  to  have  the  fee  in  every  other  event.  (/)  Moone 
ex  dem.  Fagge  v.  Heasemany  supports  this  conclusion ;  but,  as 
in  all  other  like  cases,  the  devisee  must  be  in  a  condition,  from 
the  context  of  the  gift,  to  take  the  fee  by  a  favorable  interpretatiott 
of  the  will. 

So  by  a  context,  the  devisee  may  be  excluded  from  the  fee ;  anil 
the  title  of  the  heir  to  the  fee  be  preserved. 

HcMiday  v.  Hudson^^g)  affords  an  example  and  illustration  of 
this  proposition. 

The  implication  of  a  fee  has,  in  some  cases,  been  aided  by  the 
consideration,  that  the  real  estate  was  given,  together  with,  and 
inclusive  of,  the  personal  estate ;  and  that  the  absolute  property  of 
the  personal  estate  would  pa8s.(/i) 

Sometimes  it  has  been  said  in  argument,  and  even  in  judgment,, 
that  a  fee  would  pass,  because  the  gift  was  preceded  by  an  es- 
tate-tail ;  but  that  proposition  cannot,  as  a  general  one,  be  main*> 
tained. 

*If  it  could  have  prevailed,  it  ought  to  have  been  adopt-  [^73] 
ed  in  Roe  dem.  Peter  and  Wife  v.  Daw;  (t)  and  in  Roe 
d.  Gallon  v.  Bolton.{k)    Cole  y.Rawlinson^  already  cited,  (being 
the  case  which  suggests  the  argument,)  is  dependent  on  its  pecu- 
liar circumstances. 

In  Colt  V.  Raudinson,{l)  the  Bell  Thvem  was  settled  upon  A 
for  life,  remainder  to  £  in  tail,  remainder  to  j1  in  fee ;  and  ^de- 
vised all  her  right  in  the  house  called  the  Bell  Tavern  to  B^  with*- 
oot  any  limitation  of  estate ;  and  it  beihg  at  first  doubted,  on  the 
eonstruction  of  the  will,  whether  the  words  all  her  right,  &c.  were 
connected  with  the  devise  of  the  Bell  Tavern^  and  whether  all  the 
words  were  a  continued  branch  of  the  same  sentence ;  it  was  held 
by  three  Judges  against  Hcit^  that  the  fee  passed  to  B. 

One  of  the  grounds  on  which  the  Judges  decided  in  &vor  of  this 
devise,  as  sufficiently  extensive  to  pass  the  fee,  was,  that  the  inten- 
tion of  the  devisor  (who  was  the  owner  of  the  fee  under  the  same 
deed  by  which  the  entail  in  favor  of  the  devisee  was  created)  ap* 
peared  plainly  to  be  to  devise  a  fee,  because  she  knew  that  the 
devisee  was  tenant  in  tail  before  by  the  settlement;  and  tltat  this 
fiatct  must  make  this  construction  ;  otherwise  the  devise 
would  be  *void,  because  the  devisee  had  an  estate-tail  [*274] 
before ;  and,  ther^ore,  a  devise  to  him  for  life  wtnild  be 
void. 

(/)  WiUes*f  lUp.  laS.  '  (g)  a  Vet.  210 ;  wpnL,  1 16.        (A)  Page  132. 

(t)  2  Bl.  Rep.  1046.  (&)  8  Mau.  &  Selw.  618. 

(0  8  Vin.  Abr.  209,  Devise,  L.  a,  pi.  29 ;  2  Ld.  JEUym.  832 ;  Tr.  of  £q.  69,  §  2 ; 
1  Bro.  Pari.  Gas.  106. 
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On  this  devise,  it  must  be  observed,  that  it  was  necessary  to  im« 
pose  one  of  two  constructions ;  either  that  the  devisee  took  an 
estate  for  life,  or  an  estate  in  fee.  To  have  given  him  an  estate 
for  life  would  not,  in  the  opinion  of  the  majority  of  the  Judges, 
have  answered  any  purpose.  He  was  already  the  owner  of  the 
land  for  an  estate-tail,  and  consequently  of  an  estate  which  com- 
prised the  period  of  an  estate  for  life  :  and  since  the  testator  must 
have  intended  to  have  given  him  something  which  would  be  bene- 
ficial ;  and  to  have  given  him  an  estate  for  life,  would  have  been 
merely  actum  agere^  it  was  contended,  that  there  was,  or  at  least 
in  a  case  thus  circumstanced,  it  might  be  reasonable  to  imply,  an 
intention  in  the  testator  to  give  to  the  devisee  the  fee,  as  the  only 
estate  which  would  be  of  any  value  to  him. 

This  case,  if  still  an  authority,  must  be  treated  as  governed  by 
its  particular  circumstances,  and  not  by  any  broad  principle  ;  or 
by  the  mere  circumstance,  that  the  devisee  was  to  take  after  a  re* 
mote  estate  previously  existing.  For  it  is  not  to  be  inferred,  that 
there  is  an  intention  to  give  the  fee,  merely  because  the  land  is  de- 
vised to  one  person,  after  the  death  of  another  person  generally; 
or,  after  his  death  without  issue.     No  general  rule  warrants  any 

such  implication. 
[*275]  *In  Roe  on  the  demise  of  Gallon  v.  Bolton,{fn)  the  tes- 
tator devised  all  his  real  and  personal  estate  to  his  wife 
for  her  natural  lifey  and  at  or  immediately  after  Ker  decease,  he 
gave  to  his  son  Paul,  all  that  his  land  lying  and  being  in  DtiMej/y 
without  mentioning  for  what  estate.  He  also  willed,  that  all  his 
grandchildren  that  are  living  twelve  months  after  his  wife's  de- 
cease should  have  five  shillings  each  of  them,  as  a  token  of  his  love 
to  generation.  Some  of  these  grandchildren  were  his  heiVs  at  law; 
and  on  the  question,  whether  Paul  took  an  estate  for  life,  under 
this  will,  or  an  estate  in  fee,  Dt  Grey,  Ch.  J.,  BlackstonCy  and 
Naresj  (in  the  absence  of  Mr.  Justice  Gouldj)  were  clearly  of  opi- 
nion, that  as  there  was  nothing  to  prove  the  intention  of  the  testa- 
tor, to  give  more,  or  a  larger  estate,  than  the  legal  import  of  the 
words  convey,  excepting  the  trifling  legacy  of  five  shillings  to  bis 
heirs  at  law,  in  common  with  the  rest  of  his  grandchildren,  for  the 
whimsical  reason  he  has  assigned,  and  not  as  a  provision  for  the 
heir^;  and  even  this  depending  on  the  contingency  of  their  sur- 
viving their  grandmother  a  twelvemonth,  this  will  not  be  suffi- 
cient to  exempt  it  from  the  general  rule  of  law,  which  declares, 
that  a  gift  to  a  man  of  lands,  without  expressing  tor  what  estate, 

vests  only  an  estate  for  life. 

[•276]       So  in  Roe  d^m.  Peter  and  Wife  v.Daw,  (n)  *lhe  devise 

was  of  ^'  all  my  lands  in  T,  to  A  By  during  her  natural 

life ;  and  after  her  death,  to  T  By  his  heirs  and  assigns  ;  and  for 

want  of  heirs  begotten  by  T  B,  to  M  B  and  E  B,  except  20/.  to 

(m)  2  Bl.  Rep.   1045.  (n)  Mau.  &  Selw.  518. 


AS    TO   WILLS.  276 

be  paid  oat  of  EPs  part  of  the  lands  to  M  iS."  And  it  was  decided, 
that  M  B  and  E  B  took  only  for  life. 

Also  a  fee  may  pass  by  a  devise  of  land,  in  substitution  for  a 
legacy;  especially  with  the  aid  of  other  circumstances. (o) 

Other  cases  of  fees  by  implication,  are  peculiar  to  trust  estcUes. 

They  arise  from  devises  of  the  legal  estate^  to  one  person  in  fee, 
in  trust  for  another  person  generally. 

The  cases  belonging  to  this  head  have  a  tendency  to  show,  that 
when  there  is  not  any  apparent  intention  to  the  contrary,  the  de- 
vise of  the  legal  estate  to  one  person  tn  fee,  in  trust  for  another 
person  generally,  and  without  any  words  of  limitation,  will  entitle 
the  cestui  que  trust  to  the  benefit  of  the  fee. 

Hence  the  sixth  general  rule.  When  the  legal  estate  is  devised 
in  fee,  and  there  is  a  presumable  intention,  that  all  the  beneficial 
interest  of  that  estate  should  belong  to  a  particular  person,  or  to  a 
class  or  description  of  persons,  although  in  the  devise  to  them  of 
the  trust  or  beneficial  ownership,  there  are  not  any  words  of  limi- 
tation, the  fee  of  the  trust  will  pass. 

*In  Bateman  v.  Soachj(p)  the  testator  was  seised  in  [*277] 
fee,  and  devised  his  lands  to  trustees,  and  their  heirs,  in 
trust  for  his  nephew,  John  Hatheway,  and  for  his  niece  Sarah 
Batetnan,  for  their  lives ;  remainder  to  the  children  of  the  said 
John  and  to  the  children  of  the  said  Sarah  by  her  then  husband, 
Bateman,  in  trust  that  they  should  have  and  receive  the  profits 
thereof,  when  they  came  of  age.  And  the  Court  of  Chancery  iw^as 
of  opinion  that  these  children  took  an  estate  in  fee,  as  tenants  in 
common. 

So  in  JReade  v.  Beade,{q)  Peter  Rooke,  after  a  devise  to  his 
wife  for  life,  gave  to  George  JRecule  all  his  said  estate,  with  the 
woods,  &c.  to  hold  to  him,  his  heirs,  &c.  for  ever,  on  trust  to 
sell,  give,  devise,  or  otherwise  dispose  of  all  the  said  premises, 
with  the  appurtenances,  unto  and  among  his  (George  Retzde^s)  four 
children  by  his  wife,  the  testator's  sister  Barbara,  deceased,  in 
such  maqner,  and  by  such  shares,  and  under  such  directions  as 
George  Reade  should  by  deed  or  will  appoint.  And  it  was  treated 
as  quite  clear,  that  the  children  had  the  fee*,  subject  to  a  power 
of  distribution. 

And  in  Peat  v.  Powell,{r)  the  testator  devised  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estates,  goods, 
and  chattels  to  Leake  and  How,  in  trust  for  his  younger 
*8on,  Giles,  till  he  attained  twenty-one,  and  then  the  trust  [*278] 
to  cease.  And  by  Henley,  Lord  Keeper,  Giles  was  intended 
to  have  the  whole  beneficial  interest  in  the  residue  of  the  real  and 
personal  estate ;  and  the  trust  was  to  continue  only  during  the 
minority  ;  and  it  was  the  same  as  if  the  testator  had  said,  *'  I  give 
the  estate  to  trustees,  in  trust  for  Giles,  till  he  attain  twenty-one, 
and  then  to  CHles  and  his  heirs." 

(o)  Moont  ▼.  Htateman,  WUles't  Rep.  140.    See  Addenda,  288. 
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Aod  in  NewUtnd  v.  Shephard^{8)  Mr.  Shephardj  the  testator^ 
devised  the  residue  of  his  real  and  personal  estate  to  trustees,  their 
keire,  executors,  and  administrators,  in  trust  to  pay  and  apply  the 
produce  and  interest  thereof  for  the  maintenance  and  benefit  of 
such  of  his  grandchildren,  by  his  daughter  Newland^  as  should  be 
living  at  the  time  of  his  decease,  until  his  said  grandchildren  should 
come  to  the  age  of  twenty^ne  years^  or  be  married  ;  and  he  west 
no  further,  nor*  made  any  other  disposition  of  hia  estate,  only  di- 
recting, that  if  all  his  trustees  should  die,  his  son-in*iaw,  Newlandf 
should  be  a  trustee.  And  by  Lord  Chan.  Macdesfieldy  ^  The  io-^ 
tenfcion  is  most  plain,  that  the  grandchildren  should  take  the  sur* 
plus,  both  of  the  real  and  personal  estate,  after  their  age  of  twenty-* 
onA.  It  is  true,  there  is  a  provision  for  the  children  by  the  mar- 
riage settlement,  but  that  is  not  to  take  place  until  after  their 

father's  death.'' 
[*279]    .   •<*  And,''   he  observed,    "  in   this  case,  the  testatar, 

Sbephardy  did  not  care  to  trust  his  son-in-law  with  pro* 
viding  for  his  children  out  of  his  own  estate,  not  only  during  the 
time  when  their  maintenance  would  be  least  expensive,  (during 
their  tender  years,  and  when  cwety  parent  is  bound  to  provide  for 
his  children,)  but  even  here  he  takes  a  care  which  seems  unneces* 
sary ;  and  can  it  be  imagined  that  the  testator  would  show  a  con- 
cern for  his  grandchildren  when  they  did  not  want  it,  and 
leave  off  that  care  at  the  only  time  when  they  could  be  sujqMMed 
to  stand  in  need  of  it,  tn'z.  as  soon  as  they  should  come  of  age  aad 
be  marriageable  ?  because  it  is  pUin  the  testator  gives  all  from  the 
heir  at  law,  by  vesting  the  whole  estate  in  fee,  as  well  as  the  legal 
property  of  the  personal  estate,  in  trustees,  which  would  not  have 
been  done  had  any  thing  been  intended  to  remain  to  the  daughter 
and  heir ;  not  only  the  interest,  but  the  produce  of  the  real  estate, 
is  to  be  applied  by  such  trustees;  and  to  help  this  plain  intention 
of  the  testator,  the  word  produce  shall  be  taken  in  the  lamr 
sense,  and  then  it  will  signify,  whatever  the  estate  will  yield,  oy 
sale  or  otherwise*  ^ 

And  this  case  is  the  stronger,  in  regard  the  son-in-law,  the  plain* 
tiff,  Newland^  is  to  be  a  trustee,  in  case  the  other  trustees  ahaU  all 
die ;  but  it  cannot  be  intended  that  the  plaintiff,  Newland,  is  to  be 
a  trustee  for  himself,  or  for  what  himself  would  be  entitled  to 

should  it  come  to  his  wife." 
[*08O]       *It  is  true,  that  in  Fannereau  v*  FonnereaUf(t)  Lord 

Hdrdwicke  observed,  that  he  could  see  no  reaaop  to  ap- 
prove of  this  determination.(tt)  But  the  point  is  now  too  firmly 
established  to  be  shaken  by  the  opinion  of  any  Judge,  however 
high  his  authority. 

And  Challenger  v.  Shephard  (a?)  seems  to  have  decided,  in  the 
most  direct  manner,  that  a  devise  of  the  l^al  estate  to  one  in  fee. 


i 


9)  2  P.  Wms.  194.  (0  3  Atk.  316. 

u)  ffewland  ▼.  Skepharif  as  reported  in  P.  Wms.       (x)  8  Terin  Rep.  607. 
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in  trust  for  another  generally^  would  give  the  fee  to  the  cestui  que 
trusts 

Id  that  case,  the  testator  devised  in  the  following  terms :  f '  I 
give  and  devise  to  IV.  Hxywt^  R,  Batiiscambe^  and  R,  AmeSy  and 
their  heirs,  all  that  estate  I  lately  purchased  of  Mr.  IV/iite,  called 
Larke^s  Lease,  in  the  said  parish  of  Shiptony  in  trust  for  Joan  the 
wife  otJohn  Pippetj  and  James  her  son,  one  moiety  of  the  profits 
to  be  applied  by  my  said  trustees  to  the  separate  use  of  the  said 
Joan  Pippet,  and  the  other  moiety  to  be  laid  up,  or  otherwise  im- 
proved, till  the  said  James  shall  arrive  at  his  age  of  twenty-one 
years  ;  and  my  will  is,  that  if  the  said  Joan  shall  die.  during  the 
minority  of  the  said  James,  my  said  trustees  shall  lay  up  the  in- 
crease and  profits  of  the  said  mother's  moiety,  for  the  benefit  of 
her  said  son  ;  and  after  the  decease  of  the  said  Joan,  shall  permit 
and  suffer  the  said  James  to  enter  upon  and  enjoy  the  whole 
as  soon  as  he  attain  his  age  of  twenty-one  years.  *Like-  [*281] 
wise,  I  give  unto  my  said  trustees  those  two  acres  lately 
purchased  of  Mrs.  Sarah  Brown,  situate  in  Croscombe  aforesaid, 
called  Balltmore,  in  trust  for  the  said  James  Pippet,  to  hold  to  the 
said  James,  and  his  heirs  for  ever." 

And  the  Court  of  King's  Bench  certified,  that  James  PIppet, 
the  son  of  Joan  Pippei,  took  a  beneficial  interest  in  fee  in  the  es- 
tate' called  Ijirke^s  Lease,  under  the  will  of  the  said  testator,  James 
Cook, 

Lastly,  the  fee  may  pass  by  a  devise  in  a  will,  from  a  combmOf 
tion  of  expressions  in  that  unit,  and  from  the  general  intention. qf 
the  testator,  to  be  collected  from  expressions  contained  in .  the 
wilL(y) 

Crrayson  and  Atkinson  {z)  is  a  case  of  this  description.  The 
case  is  reported  in  these  words  :  ^^  A  testator,  seised  in  fee,  by 
will  expressed  himself  thus  at  the  beginning  thereof :  ^  As  to  all 
my  temporal  estate  wherewith  it  hath  pleased  God  to  bless  me,  I 
giro  and  devise  the  same  as  follows.'  He  then  gave  several  lega- 
cies to  A,  and  directed  him  to  sell  all  or  any  part  of  his  beal 
and  personal  estate  for  the  payment  of  his  debts  and  legacies,  and 
desired  three  persons  to  assist  him  in  the  sale  thereof,  and  to  be 
supervisors  of  his  will ;  and  after  giving'  some  legacies  to  other 
persons,  be  concluded  his  will  with  this  residuary  devise  : 
*  As  to  all  the  rest  of  my  goods  and  chattels,  real  *and  per-  [^282] 
sonal,  moveable  and  immoveable,  as  houses,  gardens,  tene- 
ments, my  share  in  the  Copperas  Works^  &c.  J  give  to  the  said 
•d  /'  without  making  use  of  the  word  estate,  or  any  words  of  limi- 
tation whatever. 

The  question  was^  what' estate  or  interest  Ji  took  In  the  real  es- 
tate by  this  will  ?  Lord  Hardwicke,  Chan.  "  I  doubted,  at  first, 
but  now  am  clearly  of  opinion,  (as  the  testator  had  ^fee,)  thatw2 
takes  a  fee  ;  there  is  no  doubt  but  the  testator,  when  he  says, '  as 

(y)  See  Willcs's  Rep.  142.  {z)  1  Will.  333 ;  Moont  r.  //eofeman,  Willes,  140. 
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to  all  my  temporal  estate/  &c.  in  the  beginniog  or  his  will,  iotend- 
ed  thereby  to  dispose  of  all  the  estate  he  had  in  the  worlds  both 
with  regard  to  the  quantity  and  quality  thereof. 

'^  2dly,  There  is  no  doubt  but  the  inheritance  is  charged  with 
his  debts  and  legacies  \  and  the  word  ^  temporal/  is  here  put  in 
opposition  to  his  eternal  or  spiritual  concernSy  agreeable  to  Lord 
Tulbot^s  construction  in  the  case  of  Ihbetson  against  Beckwith  ; 
and  does  not  mean  a  life-estate  or  term  of  years,  but  as  if  he  had 
-aaid,  *  all  my  worldly  estate  /  yet  I  do  not  say  but  that,  notwith- 
standing these  words,  he  might  afterwards  have  qualified  them, 
and  made  more  particular,  limited,  or  partial  dispositions  of  his  es- 
tate ;  Jor  intention  at  first  is  one  thirty  and  the  execution  sf  that 
intention  another. 

**  It  appears  that  he  had  it  in  view  to  dispose  of  the  whole^  when 
he  directs  that  all  or  any  part  of  his  estate  should  be  sold ; 
[*283]  for  it  is  possible  *the  debts  and  legacies  might  exhaust  the 
whole :  and  though  there  is  not  the  word  estate,  nor  any 
words  of  limitation  in  this  residuary  devise,  yet  •d  takes  a  fee 
thereby ;  for  what  is  the  word  rest  to  relate  to  but  his  temporal 
estate^  which  he  was  disposing  of ;  for  he  says,  '  as  to  the  rest  of 
my  goods  and  chattels,  real  and  personal,  moveable  and  immove^ 
able,  as  houses,  gardens,  tenements,  &c.  I  give  them  to  A.*  He 
has  here  explained  by  the  words,  as  houses^  gardens,  tenemenfs, 
4*c.  what  he  meant  by  his  goods  and  chattels^  real  and  personal, 
moveable  and  immoveable  ;  but,  if  he  had  not  so  explained  himself, 
I  do  not  think  that  the  words  goods  and  chattels,  real  and  personal, 
moveable  and  immoveable,  would  have  carried  the  lands  by  the  law 
of  England,  though  they  might  have  so  done  by  the  civil  law  ;  and 
the  word  as,  is  as  much  as  if  he  had  said  I  mean  ;  for  a  man  is  not 
confined  to  make  use  of  legal  technical  words  in  his  will,  but  may 
use  what  words  he  pleases,  provided  he  explains  his  meaning 
clearly.  All  the  rest,  &c.  plainly  relates  to  something  mentioned 
before ;  and  that  mentioned  before  which  he  was  about  to  dispose 
of,  was  all  his  temporal  estate,  which  passes  a  fee  where  the  testa* 
tor  has  one. 

And  Mr.  Justice  fVilmot,{a)  ob^rved,  <<  The  statute  only  re- 
quires a  will  in  writing,  but  requires  no  technical  words.  There- 
fore, if  by  sound,  not  indeed  arbitrary  construction^  it 
{*d84]  *appeirs  that  the  intention  was  to  devise  in  fee,  it  is  imma- 
terial what  words  are  made  use  of ;  and  all  the  circumstan- 
ces and  clauses  are  to  be  united  and  taken  together,  in  order  to 
-collect  this  intention." 

The  principal  cases,  in  which  an  estate  in  fee  has  passed  in  wills 
without  words  of  strict  and  proper  limitation,  in  favor  of  the  sup- 
posed intention  of  the  testator,  will  be  found  in  this  chapter.  Ng 
case  which  gives  rise  to  any  particular  inference,  or  rule  of  gene- 
ral construction,  is  intentionally  omitted. 

(fi)  3  Burr.  1626. 
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'  The  rules  which  are  sabmitted  to  the  reader^  comprehend  the 
grounds  or  principles  on  which  the  several  cases  have  been  deci^ 
ded  ;  and  in  cases  which  shall  arise  hereafter,  the  great,  indeed  the 
only,  difficulty  will  be,  to  apply  the  rules  to  the  cases. 

Few  of  the  cases  to  be  found  in  the  Reports  not  introduced  into, 
this  work,  can  ever  be  cited  as  precedents. 

The  principle  on  which  they  were  decided  may  be  urged  ;  and 
that  principle,  it  is  hoped,  will  be  found  in  this  chapter.  To  have 
introduced  all  the  cases,  would  have  been  an  endless  labor,  and 
would  not  have  answered  any  purpose  of  utility. 

The  addition  would  have  swelled  this  Essay  to  a  much  larger 
size,  probably  to  the  great  dissatisfaction  of  the  reader.     The,  ob* 
ject  to  which  the  author  has  chiefly  directed  his  attention, 
has  been  to  bring  the  cases  into  one  view,  *and  arrange  them   [*285] 
under  classes,  and  to  refer  them  to  the  rule  of  construction 
by  which  they  were  governed. 

He  has  frequently  ventured  to  ofler  his  observations  on  the  de- 
terminations which  these  cases  received ;  but,  aware  how  liable  he 
must  have,  been  to  fall  into  some  errors,  on  account  of  the 
difficulty  of  the  subject,  he  would  have  the  attempt  considered 
by  his  readers,  as  made,  rather  with  the  desire  of  trying  the  extent 
to  whicK  his  labors  may  be  useful,  than  with  the  hope,  that  his  en- 
deavors will  be  attended  with  complete  success. 

In  the  discussion  which  has  been  oflered,  some  cases  (b)  have 
been  introduced,  by  way  of  distinction,  to  the  cases  under  consider- 
ation ;  showing  instances  in  which  the  words  of  devise  were  not 
deemed  sufficient  to  demonstrate  an  intention  that  the  fee  shoulcl 
pass.  In  many  instances  it  has  been  held  that  the  fee  has  not  pass- 
ed, and  in  other  instances  doubts  have  been  raised,  whether  the 
words  were,  in  point  of  expression,  of  that  extent,  to  comprehend 
the  real  property  of  the  testator,  and  to  pass  the  fee  of  property  of 
that  kind. 

It  has  been  stated  to  be  a  general  dile  of  law  for  the  construction 
of  the  words  of  a  will,  as  well  as  of  a  deed,  that  when  there  are 
not  any  words  in  express  termsj  or  of  necessary  conelu- 
siarif  to  give  continuance  to  the  estate  *  after  the  death  of  the  *[!?86] 
person  who  is  to  take  under  the  limitation^  he  shall  have 
merely  an  estate  for  life,{c)  The  heir  at  law  has  a  title  till  it  can 
be  shown,  from  the  language  of  the  will,  that  he  is  disinherited. 
As  often  as  the  devise  is  merely  descriptive  of  the  subject  of  pro- 
perty, and  is  to  a  person  generally,  without  any  particular  circum- 
stance, it  is  clear,  that  it  is  a  gift  to  him  personally,  and  merely  for 
his  life.  These  cases  are  not  the  subject  of  the  present  inquiry. 
The  object  of  the  reader  should  be  to  mark  the  cases  which  have 
involved  particular  circumstances,  making  a  near  approach  to,  but 

(6)  Cowp.  235. 

(c)  9  Term  Rep.  83,  and  References  ;  Cowp.288;  Willef,  140,  141. 
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fklliDg  short  of,  the  circumstance  from  which  an  intention  to  give 
a  fee  is  to  be  inferred. 

The  writer  of  this  Essay  feels  the  propriety  of  remarking,  be- 
fore he  closes  the  present  chapter,  that  the  words  requisite,  in 
deeds,  to  convey  an  estate  in  fee,  are  the  words  most  proper  to  be 
introduced  into  wills,  to  express,  with  certainty,  the  quantity  of 
interest  to  be  devised. 

The  several  cases  classed  under  the  several  heads  of  devises, 
passing  estates  in  fee,  without  any  words  of  limitation,  pass  these 
estates  by  implication  only  ;(d)  and  no  person  who  has  a  compe- 
tent knowledge  of  his  profession,  and  of  its  duties,  will 
[*287]  ever  trust  to  the  implication  *of  law,  to  give  effect  to  the 
intention  of  his  client,  whose  will  he  is  compiling.  He  will 
use,  as  it  is  his  duty,  and  as  his  professional  reputation  requires, 
the  words  strictly  proper  for  the  purpose,  and  those  terms  on 
which  no  doubt  can,  by  any  sophistry,  or  argument,  be  raised. 

It  is  highly  imprudent  to  rely  on  the  Courts  of  Law  or  of  Equi- 
ty, for  a  decision  in  our  favor,  by  a  discretionary  construction, 
when  it  is  in  our  power,  by  a  careful  observance  of  cautious  and 
correct  practice,  and  approved  forms,  to  demand  that  which  we 
claim  as  due  to  us  or  to  our  clients  injustice.  It  is  absurd,  often 
presumptuous,  and  always  a  proof  of  indifference  to  the  interest  of 
a  client,  to  be  content  under  the  idea  that  this  or  that  form  of  ex- 
pression, though  not  strictly  proper,  will  answer  the  purpose.  A 
man  of  honor  and  character  will  never  think  his  labor  finished  till 
he  can  say  with  confidence  to  his  client,  and  to  his  heart,  (as  far  as 
settled  rules  of  construction  lead  him  to  the  knowledge  of  the  force 
and  effect  of  particular  terms  of  a  definite  import,  and  warrant  the 
expression,)  this  instrument  shall  not  fail  to  ensure  an  observance 
of  the  intention  with  which  it  is  made. 


[•388]  •ADDENDA. 

'^  A  devise  to  my  relations,  if  that  description  suits  •($,  has 
the  same  effect  as  a  devise  to  A  and  his  heirs.  The  devisee, 
where  there  is  both  real  and  personal  estate,  will  take  each,  trans- 
missible as  such.''     Per  Lord  Eldon.{e) 

So  a  fee  may  pass  by  will,  without  words  of  express  limitation, 
from  the  purpose  for  which  the  devise  is  made,  as  to  daughters  in 
augmentation  of  their  portions.  (/) 

To  A/^,  to  give  away  at  her  death  to  whom  she  pleases,  is  a 
fee.(^) 

(tf)  See  Frank  ▼.  Frank,  8  Maa.  &  Selw.  30. 
(c)  Waller  v.  Maudt,  19  Veg.  427. 

(/)  CarpetUer  v.  CcBrpenterf9  Mod.  92  j  3  Bulstr.  127 ;  Hucki  v.  Huckt,2Ves,  ten. 
668;  iiwra,  216. 
ig)  Timttvellr,  Perkint,  2  Atk.  102. 
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♦CHAPTER  VIL 

On  Conditional  Fees  and  Estates   Tail;  and  first,  as  to  Con* 

ditional  Fees, 

Tbb  doctrine  of  Conditional  Fees,  though  of  rare  occurrence  in 
modem  practice,  still  forms  part  of  our  system  of  tenures. 

It  governs  the  law,  as  practicable  to  those  hefeditaments  which 
are  of  a  personal  nature,  or  which,  in  a  more  general  and  com- 
prehensive view,  are  not  tenements  entailable  wiSiin  the  statute  de 
danis,{a) 

All  limitations  confined  to  the  heirs  of  the  body,  either  by  di- 
rect or  circuitous  expression,  and  which  are  not  estates-tail  under 
the  statute  de  donis,  remain  conditional  or  qualified  fees  at  the 
common  law.  (6) 

In  Bacon's  Abridgment  (chap.  Estate-tail,)  there  is,  in  a  Note, 
this  observation : 

Fee-tail  was  originally  termed  ihe/eudum  novum,  in  opposition 
to  fee-simple  absolute,  or  the /hiddum  antiquum  ;  and  went  only  to 
the  descendants,  either  male  or  female;  according  to  the  words, 
and  limitations  of  the  feudal  donation,  and  thence  came  to  be  dis- 
tinguished m\xifeudum  masculinurn  fxmininurn. 

The  operation  of  tbe^statute  de  donis  is  confined  to  lands 
and  tenements;  hence  it  follows  *that  nothing  besides  [*290] 
lands,  in  its  great  variety,  and  those  hereditaments  which 
are  collateral  to  lands,  but  issue  out  of  them  as  rents,  common,  &c. 
estovers,  nomination  to  a  church,  and  those  other  hereditaments 
which  create  a  tenure,  as  a  peerage  of  a  particular  place  or  county, 
or  are  annexed  to  or  exerciseable  within  any  lands  or  tenements^ 
though  they  lie  not  in  tenure,  as  office  of  steward,  bailifi*  of  a 
manor,  receiver,  &c.  :(c)  are  within  the  statute)  but  the  statute 
doth  not  extend  to  those  hereditaments  which  are  merely  personal ; 
as  annuities,  or  an  annuity  out  of  the  four  per  cent.  Barbadoes 
duties,  (d)  or  are  to  be  exercised  about  chattels,  as  the  office  of  a 
master  of  horses,  hounds,  &c. ;  and  do  not  issue  out  of,  nor  con- 
cern any  land,  nor  any  certain  place ;  since  they  do  not  savour  of 
the  realty,  (c) 

Gifts  of  property  of  this  sort,  even  at  this  day,  pass  conditional 
or  qualified  fees,  and  all  the  rules  which  at  the  common  law  be- 
fore the  statute  de  donis  were  applicable  to  fees  of  this  denomina- 
tion, are  at  this  day  applicable  to  the  like  limitations  of  these 

(a)  13  Edw.  I.  c.  1.  (b)  1  Intt.  2a  a. 

(c)  1  Inst.  19  b.  (d)  Earl  of  Stafford  v,  Buckley,  2  Ves.  S.,170. 

(e)  Anbin  v,  Daljr,  4  Barn.  &  Aid.  69. 
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hereditaments  of  a  personal  nature,  as  a  part  of  that  subject  matter 

to  which  these  rules  were  applied  before  the  statute. 
[*291]       It  may  be  added,  that  it  has  been  supposed  (/)  *that  the 
passage  in  vol.  1.  p.  11,  which  treats  a  personal  annuity 
in  fee  as  an  hereditament,  is  erroneous. 

The  case  of  Aubin  y.  Daly,  4  Bam.  ^  Aid.  59,  is  supposed  to 
warrant  the  correction.  It  is  not  easy  to  comprehend  whether 
more  was  advanced  as  law  in  that  case,  than  that  a  personal  annuity 
to  a  man  and  his  heirs  may  pass  in  a  will,  under  the  description  of 
personal  estate,  and  without  an  attestation  by  three  witnesses. 

If  the  certificate  of  the  Judges  is  to  be  understood  to  import  the 
proposition,  that  an  annuity  in  fee  is  personal  estate,  and  that  it 
will  devolve  to  executors  and  not  to  heirs,  it  may  be  safely  stated 
fliat  tiie  point  requires  revision.  All  the  authorities,  including 
Blackstone,(/)  are  in  opposition  to  that  doctrine;  and  even  Mr. 
Chitty  has  passages  in  p.  12,  which  are  in  opposition  to  the  cer- 
tificate in  Aubin  v.  Daly,  taken  in  this  sense,(g) 

Possibly,  and  even  probably,  the  certificate  in  Aubin  v.  Daly 
turned  on  the  ground  that  this  personal  annuity  was  not  strictly 
and  properly  real  estate,  but  fell  within  the  terms  personal  estate 
and  effects ;  and  that  tfie  statute  of  frauds  and  perjuries  having 
only  the  words  ''  lands  and  tenements''  did  not  extend  to  annui- 
ties in  fee,  being  mere  hereditaments,  and  not  lands  or  tene- 
ments. (A) 
[*292]  *From  these  observations  the  propriety  of  entering  into 
a  minute  discussion  and  nice  investigation  of  the  nature  and 

Sualities  of  conditional  fees,  is  so  obvious,  that  they  supersede 
II  necessity  for  any  apology  on  the  ground  of  taking  up  this  learn- 
ing merely  for  the  sake  of  gratifying  a  speculative  curiosity.  Be- 
sides, the  learning  is  applicable  to  copyhold  lands  not  entailable 
by  custom.(t^ 

There  is  also  great  reason  to  expect  that  a  gift  of  land  to  a  man 
and  his  heirs  generally,  if  he  shall  have  heirs  of  his  body,  without 
any  other  expression  to  qualify  the  word  heirs  of  his  body,  is,  even 
at  this  day,  a  conditional  fee ;  subject  to  the  rules  of  the  common 
law,  and  not  an  estate-tail  under  ^e  statute  de  donis.{k) 

There  is  not  any  clause  in  that  statute  which  extends  to  a  case 
of  this  description,  and  estates-tail  may  be  therefore  defined 
agreeably  to  this  hypothesis,  so  as  to  include  those  sifts  only,  in 
which  by  direct  expression,  or  from  words  of  qualification,  the 
succession  is  confined  to  heirs  of  the  body. 

But  such  conditional  fees  as  give  the  fee  without  any  qualification 
or  limit  to  the  heirs,  are  governed  by  the  general  rules  of  law,  as 
distinguished  from  the  law  applicable  to  conditfonal  fees,  properly 
so  denominated. 


(f)  Chitty  onOesctnU.  (/)  2  Bl.  Com.  17  tupra,  1  vol.  10.  It. 

tg)  On  Detcenti.  ^hy  2  Vet.  S.  178,  179. 

(t)  Infra,  ch.  8.  (k)  Fleta,  3  lib.  c.  9.  p.  186. 
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In  ibe  progiress  it  will  appear,  indeed  firdm  the  preceding  ob* 
aenrations  it  may  be  inferred,  that  no  learniiq;  in  the  kw 
is  inyolyed  in  greater  ^obscurity,  or  attended  with  more  [^293} 
disputable  points,  than  that  which  concerns  conditional  lees, 
properly  so  termed. 

The  authorities  are  at  variance.  (/) 

The  doctrine  advanced  on  some  points  concerning  this  estate 
strongly  contravenes  the  general  and  established  rules  of  prof»erty; 
thererore,  in  treating  of  tiiiB  class  of  estates,  there  is  a  more  thaa 
ordinary  degree  of  falling  into  error,  especially  as  thes6  es&tes 
rarely  occur  in  modern  times,  and  on  that  account  the  guide  afibrd- 
ed  by  practice  is  wanting. 

It  has  been  a8sumed,(an)  that  the  doctrine  of  the  common  latv^ 
in  respect  to  conditional  fees,  and  the  rights  of  alienation  which  they 
conferred,  were  very  simple,  and  that  all  the  perplexities  of  title 
originated  with  the  introduction  of  estates-tail. 

The  writings  of  those  authors  who  have  beeii  most  deservedly 
esteeiQed  for  the  solidity  of  their  judgment,  for  the  extent  of  their 
researches  into  the  law,  and  for  their  almost  intuitive  knowledge 
of  the  science,  have  so  little  on  the  doctrine  of  the  law  applicable 
to  this  estate,  which  accords  with  the  system  of  the  law  on  estates 
in  general,  and  that  little  seems  so  inconsistent  in  its  several  parts, 
that  it  is  an  arduous  task  to  ex'tract  from  the  writings  of  these  au- 
thors^ any  passages  which  can  be  truly  useful  jn  the  inquiry  to  be 
now  instituted. 

^Indeed,  the  passages  which  occur  in  thesebooks,  instead  [*294] 
of  affording  information,  do,  from  their  generality,  and 
from  their  contrariety,  and  the  absence  of  ti^ose  distinctions  which 
seem  necessary  to  a  correct  understanding  of  the  subject,  occasion 
perplexity.  > 

And  it  is  probable  that  the  present  state  of  the  law,  as  applicable 
to  this  species  of  estate,  is  not  in  strict  accordance  wiHi  first  prin- 
ciples. 

That  the  law  may,  in  the  first  instance^  be  well  understood,  such 
collections  shall  be  made  from  works  of  the  highest  authority,  of 
points  concerning  this  estate,  as  will  most  clearly  ritow  in  what 
manner  the  law  has  been  understood  ;  and  many  authorities  will 
be  subjoined  in  the  eighth  chapter,  to  prevent  the  necessity  of  long 
quotations,  and  to  assist  the  investigation  of  the  student,  so  as  to 
enable  him  to  form  his  own  judgment. 

No  writer  has  taken  a  more  ample  or  masterly  view  of  the  sub- 
ject than  the  author  of  Bacon^s  Abridgment,  and  it  is  probable  that 
the  learned  Chief  Baron  Gilbert^  the  best  historian  of  the  law, 
was  the  writer  of  these  observations. 

Every  opportunity  will  on  that  account  be  embraced  of  stating 
his  view  of  this  subject 

(/}  /«/r«,  chap.  8.  (m)  1  Inst.  19.  b. 
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The  leading  principle  relating  to  estates-tail  of  the  present  day, 

and  consequently  to  the  conditional  fees  of  ancient  times, 

[*295]   isy  that  they  were  fee-rimpU  atthe  common  law,  or  as  *this 

expression  must,  with  a  view  to  accuracy,  be  explained, 

estates  in  fee.(/) 

The  estates  distinguished  by  the  appellation  of  conditional  fees 
received  their  denomination  either  from  a  condition  expressly  an- 
nexed to  them,  or  implied  by  law,  that  the  donee  should  have  heirs 
of  his  body,  either  generally  or  of  one  sex  in  particular,  as  males 
or  females  ;  and  should  have  these  heirs  by  any  woman  or  women, 
it  was  immaterial  by  whom,  or  by  some  particular  waman  ;  as  the 
form  of  the  gift  prescribed  that  there  should  be  heirs  of  one  or  the 
other  description,  in  performance  of  the  condition. 

The  statute  de  doms  enumerates  the  state  of  the  common  law  in 
these  terms :  First,  concerning  lands  that  many  times  are  given 
upon  condition,  that  is,  to  wit,  where  any  giveth  his  land  to  a  man 
and  his  wife,  and  to  the  heirs  begotten  of  the  bodies  of  the  same 
man  and  his  wife,  with  such  condition  expressed,  that  if  the  same 
man  and  his  wife  die  without  heirs  of  their  bodies  between  them 
begotten,  the  land  so  givep  shall  revert  to  the  giver  or  his  heir. 
2.  In  case  also  where  one  giveth  lands  in  free  marriage,  which  gift 
hath  a  condition  annexed,  though  it  be  not  expressed  in  the  deed 
of  gift,  which  is  this,  that  if  the  husband  and  wife  die  without  heir 
of  their  bodies  begotten,  the  land  so  given  shall  revert  to 
[*296]  the  giver  or  his  heir.(^)  3.  In  case  *aIso  where  one  giv- 
eth land  to  another,  and  the  heirs  of  his  body  issuing :  it 
seemed  very  hard,  and  yet  seemeth  to  the  givers  and  their  heirs, 
that  their  will  being  expressed  in  the  gift  was  not  heretofore,  nor 
yet,  is  observed.  4.  In  all  the  cases  aforesaid,  after  issue  bc^t- 
ten  and  born  between  them,  (to  whom  the  lands  were  given  under 
such  condition,)  heretofore  such  feoffees  had  power  to  alien  the 
land  so  given,  and  to  disinherit  their  issue  of  the  land,  contrary  to 
the  minds  of  the  givers,  and  contrary  to  the  form  expressed  in  the 
gift.  5.  And,  further,  when  the  issue  of  such  feoffee  is  failing, 
the  land  so  given  ouj^t  to  return  to  the  giver,  or  his  heir,  by  form 
of  the  gift  expressed  in  the  deed,  though  the  issue  (if  any  were) 
had  died ;  yet  by  the  deed  and  feoffment  of  them  to  whom  the 
land  was  so  given  upon  condition,(&)  the  donors  have  heretofore 
been  barred  of  their  reversion  of  the  same  tenements,  which  was 
directly  repugnant  to  the  form  of  the  gift. 

Ueta{i)  has,  in  express  terms,  proposed  the  law,  in  his  sense,  to 
be,  that  if  a  gift  was  made  to  a  man  and  his  heirs^  if  he  should  have 
heirs  of  his  body,  and  there  were  heirs  of  this  description,  and 
they  afterwards  failed,  his  other  heirs,  and  to  the  remotest  degree, 

(/)  Liu.  $  13;  1  Inst.  19  a.;  2  Init.  336. 

(/)  Lite:  $  13;  1  Inst.  19  a. ;  2  Inst.  336.  • 

(/?)  Wright  on  Ten.  187,  188;  2B1.  Comm.  110. 

(h)  A*.  B.  Not  said,  made  after  issue  born,  but  see  No.  4. 

(1)  3  lib.  c.  9,  p.  186. 
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should  succeed  to  him^  because,  the  condition  was  performed.    His 
words  are,  ^*  Si  sic  dicaSf  do  tantam  terrain  cum  perti- 
nentiis  habendum  et  tenendum  tibi  et  ^hseredibus  tuis.     Si  [*297] 
hseredes  de  corpore  tuo  habuer  is ;  si  tales  hssredes  mihi 
procreavero;  quamvis  defecerunt  succedent  tamen  meifalii  hseredes^ 
mihi  remotiares  in  infinitum^  quia  satisf actum  est  canditioni.^* 

The  authority  of  Bracion^iia)  and  of  Mr.  Beeves,  in  his  history 
of  the  law,  under  the  reign  of  Henry  the  Third,  as  stated  by  BraC' 
ion,  may  be  cited  in  support  of  the  same  distinction,  and  from  these 
writers  it  is  clear  that  there  was  an  established  distinction  between 
gifts  to  a  man  and  his  heirs  of  his  body,  and  to  a  man  and  his  heirs, 
if  he  should  have  heirs  of  his  body.(t6)  Thus  in  the  words  of  Mr. 
Beeves,  following  Bracton,  as  a  gift  might  be  made  largely,  so  it 
might  be  coactata,  and  confined  to  particular  heirs;  tenendum  si- 
bi  et  hseredibus  suis  quas  de  came  sua  et  uxort  sua  sibi  desponsata, 
procreatos  habuerit :  or  sibi  et  uxort  suae,  or  cum  tali  filia  mea  ei 
tenendum  sibi  et  hseredibus  suis  de  carne  tahs  uxoris,  orfilisB  ex* 
untibuSf  etc.  In  these  cases  the  inheritance  descended  to  the  par- 
ticular heirs  there  specified,  to  the  exclusion  of  all  others  ;  and 
should  the  person  so  enfeoffed  have  no  such  heirs,  or  they  should 
fail,  the  land  would  revert  to  the  donor  by  a  tacit  condition,  with- 
out any.mention  thereof  in  the  gift.  Again,  a  gift  might  be  /enen- 
dum  sibi  et  haredibus  suis,  si  aeredes  habuerit  de  corpore  suopro' 
creates,  where,  if  the  donor  had  heirs  of  his  body,  though 
they  afterwards  failed,  yet  he  had  satisfied  the  ^condition,  [*298] 
and  all  his  heirs  without  distinction  became  entitled  to 
inherit. 

As  soon  as  the  donee  had  issue  of  his  body  answering  the  de- 
scription required  by  the  condition,  he  became  tenant  in  fee  for 
three  purposes ;  first,  to  alien;  secondly,  to  forfeit ;  and  thirdly, 
to  charge  the  land.(t) 

It  is  admitted  that  his  alienation  before  any  issue  was  born  was 
good  as  against  himself  and  his  heirs  i{k)  though  some  books  de- 
ny that  an  alienation  prior  to  the  birth  of  issue  was  binding  on  the 
heirs.(/) 

From  some  authorities  it  may  be  inferred,  that  after  failure  of 
heirs  of  the  body  of  the  person  to  whom  the  estate  was  given,  the 
person  who  gave  the  estate,  or  his  heir,  in  his  right,  might,  not- 
withstanding such  alienation,  prior  to  the  birth  of  issue,  have  en- 
tered as  in  his  re  version. (m) 

It  is  also  said,  that  where  the  estate  remained  in  the  tenancy  of 

.  the  donee,  or  of  his  heirs  under  the  original  gift,  (that  is,  without 

such  alienation  after  the  birth  of  issue,)  the  land  would,  on  failure 


<ia)  Bracton,  17.  (t6)  Reerei,  1  roV  p.  298. 

m  llDit.  19  a. 

(1)  1  Inf  t.  19  a ;  2  Ves.  sen.  346. 


iDit.  19  a.  (A)  Infra,  chap.  8. 


(m)  1  Inst.  19  a  ;  18  Ass.  6 ;  Infra,  chap.  8. 
VOL.  n  19 
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of  heirs,  revert  to  the  person  by  whom  it  was  given  in  right  or  by 
way  of  reverter,  (n) 

Also  where  the  estate  was  granted  to  any  particular 

[*299]   heirs,  as  to  males,  these  heirs  were  ^entitled  to  take  in 

exclusion  of  other  heirs,  though   by   this  exclusion   the 

course  of  descent  was  diverted  ;(o)  this  proposition  is  not  uniformly 

supported  by  the  books. 

Some  books  admit,  while  others  deny,(/>)  that  any  remainder 
could  be  limited  after  the  gift  of  a  conditional  fee.  Indeed,  in 
Bracton  and  Fleta  there  are  passages  in  support  of  remainders,  and 
Bracion  wrote  before  the  statuLe\q) 

This  passage  occurs  in  J9acon'«  Abridgment,  ch.  Estates: — If 
lands  were  given  to  a  man  and  the  heirs  mate  of  his  body,  the 
issue  female  were  '^  not  inheritable,  because  the  feudal  donation 
expressing  particularly  what  heirs  of  the  donee  were  to  inherit, 
no  heir,  though  of  the  body  of  such  feudiary,  could  inherit,  that 
did  not  come  under  the  words  and  limitation  of  the  donation. '^ 

And  if  the  donee  had  issue  two  sons,  and  died,  and  the  eldest 
jdied  leaving  a  daughier,(r)  the  youngest  son  came  into  the  suc- 
cession of  the  feud,  and  excluded  the  daughter;  and  if  there  had 
been  no  son,  the  feud  (for  the  collateral  heirs  were  excluded,  1 
RoL  Ab.  841)  reverted  to  the  donor,  for  the  express  words  of  tb« 
first  donation,  which  regulated  all  subsequent  descents,  excluded 
all  females  from  inheriting  such  feud  ;  so  e  contra,  if  the  feud  had 
been  given  to  a  man  and  the  heirsfemales  of  his  hody^  the 
[*300]  descent  was  to  be  conveyed  to  the  ^females  only,  exlu- 
sive  of  all  males,  according  to  the  words  of  the  first  do- 
nation. 

But  if  the  limitation  of  the  feud  had  been  to  a  man  and  his  heirs 
male,(rr)  thus  omitting  to  add  words  of  procreation,  such  donation 
doth  not  exclude  the  females,  but  lets  them  and  all  collateral 
heirs  in,  ^^  and  therefore  this  at  this  day  is  a  fee*simple.  I  Jones^ 
105,'^  because  such  donations  not  limiting  the  feud  to  ihi^  descend- 
ants of  any  body*,  cannot  be  good  as  afeudtim  novum;  and  if  it 
be  construed  a  feudum  antiquum,  the  course  of  descent  cannot  be 
altered  by  any  man's  private  fancy  ;  and  since  it  appears  from  the 
words  of  the  donation  that  the  donor  intends  an  estate  of  inherit- 
ance, his  words  shall  be  taken  most  strongly  against  himself,  and 
shall  pass  the  most  absolute  estate  of  inheritance,  which  is  a  fee- 
simple,  to  which  not  only  his  lineal  heirs,  but  also  his  collateral 
heirs  are  inheritable. 

The  author  of  Baeon^s  Abridgment  ob8erves,(5)  the  power  of 
alienation  was  not  absolute  in  the  feudum  novum^  because  such 

(n)  1  Init.  19  a;   Finch's  D.  Co.  Law,  chap.  8;  1  P.  W.  75.  p.  Powell ;    11  Asi. 
/  6 ;  12  Edw.  4, 3  b  ;  Pain's  Case,  8  Bep.  S79  ;  Finch's  Lav.  122. 
(o)  1  Intt.  19  a ;  1  R.  A.  84],  s.  SS».  '    (p)  1  Inst.  13  «. 

(q)  Temp.  H.  3.  (r)  1  ln«(.  19  a;  7  Rtp.  46  «u 

(rr)  1  Inst.  18  a. 
(9)  Co.  Lit.  19  a ;  1  PlowS.  246  a  ;  3  Rep.  346 ;  1  Roll.  Ab.  840,  841 ;  2  lost  333. 
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power  might  have  been  employed  to  disappoint  the  lord  of  his 
reverter;  and  yet  they  did  iiot  absolutely  take  away  from  such 
feudiaries  tke  power  of  alienation,  because  that  would  have  created 
9l  perpetuity  J  which  was  against  the  original  policy  of  the  £n^/i;A 
law.  To  come  therefore  to  a  temper  between  these  ex- ' 
tremes,  *the  donee  uhis  not  aiioivedto  alien  till  issue  had,  [*30l] 
because  till  then  he  had  not  a  descendible  estate  in  him, 
[this  is  not  a  tenable  proposition, ](^)  and  therefore  could  not  trans- 
fei*  a  descendible  estate  to  others ;  and  if  he  should  have  been  al- 
lowed to  have  aliened,  whether  he  had  issue  or  not,  such  alien- 
ation would  have  disappointed  the  limitations  and  restrictions  in 
the  gift,  which  brought  it  back  to  the  lord  on  failure  of  issue ; 
and  therefore  they  construed  the  words  of  the  feudaj  donation  not 
only  as  a  limitation,  but  condition,  which  the  feudiary  was  obliged 
to  perform,  before  he  had  an  absolute  power  over  the  estate ;  for 
sQCh  donations  were  generally  made  for  the  propagation  of  fami- 
lies^ and  therefore  it  best  answered  the  design  of  such  gifts  to  sup- 
pose the  power  of  alienation  to  arise  on  the  begetting  issue ;  be- 
cause in  such  cases  the  feudiary  hfid  the  contingencies  of  a  family ; 
for  when  issue  was  had,  they  looked  on  the  lord's  possibility  to  be 
at  a  greet  distance,  and  they  admitted  of  an  absolute  power  of 
alienation.  Therefore  if  a  man  had  aliened  before  issue  had,  the 
lord  could  not  have  entered /or  a  forftiture^  because  that  would 
have  b^en  contrary  to  his  own  donation,  which  carried  it  to  the 
feudiary  and  his  descendants  ;  and  therefore  if  descendants  were 
afterwards  born,  the  lord  was  excluded  during  the  continuance  of 
sueh  issue,  and  the  issue  born  after  the  alienation  could 
*not  have  entered,  because  they  only  claim  as  representor  [*302] 
tives  to  their  ancestor,  and  therefore  his  actual  alienation 
barred  them  ;  but  if  such  tenant  had  aliened  before  issue  had,  and 
afterwards  had  issue,  and  then  the  tenant  and  such  issue  had  died, 
such  alienation  had.  not  barred  the  donor  of  his  right  of  reverter, 
because  the  condition  was  not  performed  at  the  time  of  the  aliena- 
tion, so  that  the  tenant  had  not  an  absolute  property  vested  in  him 
for  the  purpose  ;  wherefore  since  the  alienation  was  before  the  te- 
nant had  sueh  power,  it  was  subject  to  the  lord's  claim  as  if  no' such 
alienation  had  been,  and  by  consequence  the  lord  might  have  en- 
tered as  in  his  reverter  if  the  tenant  had  died  without  issue;  and 
the  subsequent  birth  of  the  issue  is  not  a  sufficient  performance  of 
the  condition  to  make  the  -precedent  alienation  valid,  since  that 
were  to  allow  of  the  alienation  of  a  person'  who  had  no  power  to 
alien. 

But  if  a  gift  was  made  to  a  man  and  the  heirs  of  his  hody,(t) 
and  the  donee  had  died  leaving  issue,  such  issue,  without  having 
issue,  might  have  aliened,  because,  coming  in  by  descent,  he  had 
the  same  power  over  it  as  he  had  over  other  estates  descendible  ; 
and  succeeding  into  his  ancestor's  estate,  who  had  an  absolute 

(«)  1  Inst.  19  b.  inffOt  ch.  8.  (0  Plowd.  236 ;  1  Inst.  19.] 
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power  of  alienation,  he  took  it  in  the  same  manner  discharged  of 

any  restraint  from  the  condition ;  and  the  rather,  because 
[*303]   otherwise  the  issue  could  not  have  made  the  necessary  *pro- 

visions  on  his  own  marriage  by  a  family  settlement ;  but  if 
the  issue  had  not  aliened,  it  had  followed  the  limitation  of  the  first 
donation,  because  the  estate  had  continued  in  the  same  condition 
without  alteration,  and  consequently,  on  failure  of  issue,  according 
to  the  first  donation,  the  lord  had  been  in  his  feudal  right  of  reverter. 
And  Bacon  concludes: — thus  the  law  stood  till  the  13  Edw.  I., 
when  the  statute  de  donis  condilionalibus  was  made,  which  depriv- 
ed the  feudiary  of  his  ancient  power  of  alienation  upon  his  having 
issue,  or  performing  the  condition  ;  the  pretence  of  making  this 
statute,  as  appears  from  the  preamble,  was  to  comply  with  the  will 
of  the  donor,  who  in  all  such  grants  intended  that  the  feud  should 
be  transmitted  to  the  descendants  of  the  feudiary  in  the  same  plight 
be  received  it ;  and  upon  failure  of  the  descendants,  that  it  should 
revert  to  the  donor  himself;  but  the  real  design  of  making  the 
statute,  was  to  introduce  a  perpetuity  to  other  purposes ;  for  to- 
wards the  end  of  the  barons'  war,  the  Crown  took  up  a  new  me- 
thod of  politics  to  break  the  interest  of  the  baronage  ;  for  whea 
any  feud,  which  was  then  subsisting  in  large  districts  and  ter- 
ritories, escheated,  or  was  forfeited  to  the  Crown,  the  King  divid- 
ed them,  and  gave  them  out  in  lesser  feuds,  thereby  to  destroy 
the  power  of  the  peerage  ;  this  the  barons  saw  would  tend  to  the 

ruin  of  their  body,  and  therefore  passed  this  act  to  make 
[*304]   all  such  new  feuds  unalienable,  fand  by  that  means  not 

forfeitable  for  treason,  though  the  condition  should  be  per- 
formed by  having  issue ;  and  from  the  time  of  this  statute  the  da- 
nor^  8  possibility.  J  or  right  of  reverter  j  was  turned  into  a  reversion; 
and  the  donor,  who  before  had  a  fee  simple  condiiionalj  had  now 
but  an  estate-tail. 

These  are  the  principal,  indeed  they  are  the  only  snaierial points 
necessary  to  be  examined. 

Suppose  the  estate  to  have  been  an  estate  in  fise,  either  simply, 
or  under  a  qualification,  and  the  condition  to  have  affected  the  es- 
tate only  in  the  event  that  the  person  to  whom  the  land  was  given 
should  not  have  any  issue,  or  should  not  Jiave  any  issue  of  a  par- 
ticular description,  then,  on  general  principles,  the  title  would  have 
stood  in  this  predicament. 

The  person  to  whom  the  gift  was  made  was  tenant  in  fee,  and 
as  such,  he  had  the  power  of  alienation  in  right  of  that  estate,  im- 
mediately after  it  was  conveyed  to  him.(u) 

Arguments  of  analogy,  drawn  from  the  DM)re  early  determina- 
tions on  e8tates-tail,(;r)  declaring  the  law  to  bt  that  the  tenants  of 
these  estates  could  not  convey  a  more  extensive  interest  than  for 
their  own  lives,  and  a  passage  in  BrittoUyij/)  gives  to  this  opinion 
some  semblance  of  doubt.     But  from  first  principles,  the  nature  of 

(ti)  2  Vet.  ten.  346;  1  Inat.  19  b ;  infra,  ch.  8. 

(dc)  Bractooi  lib.  2.  c.  L    Took  r.  GlMcock^  1  Saund.  259.        (y)  Infra^  chap.  8. 
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estates,  /and  the  opinion  of  Chief  Justice  Holt^  delivered 

in  Machel  and  ^Clarkj{y)  this  mist  of  obscurity  seems  to   [*305] 

be  wholly  removed ;  and  it  is  clear,  indeed  seems  always 

to  have  been  beyond  all  doubt,  that  tenants  of  conditional  fees  bad 

this  power  of  alienation  over  the  fee  as  asainst  their  issue. 

All  the  reasoning  of  Chief  Justice  Holt  is  applicable  to  estates* 
tail.  The  statute  de  donis  did  not  enlarge  the  tenant's  power  of 
alienation,  and  the  necessary  conclusion  is,  that  as  this  power  of 
alienation  over  the  fee  is  exercisable  by  a  tenant  in  tail,  it  equally 
reaides  in  the  tenant  of  a  conditional  fee. 

Whether  this  conditional  fee  was  in  point  of  limitation  to  deter- 
mine on  failure  of  general  or  special  heirs  of  the  body  of  the  donee, 
must,  according  to  the  general  rules  and  principles  of  law,  have  de* 
pended  wholly  and  entirely  on  the  terms  in  which  the  estate  waa 
given  ;  and  whether  it  should  be  defeated  on  that  event,  or  by 
means  of  a  condition  annexed  to  the  estate,  could  be  decided  only 
by  referring,  agreeable  to^he  doctrine  which  has  been  advanced, 
to  the  agreement  of  the  parties,  as  contained  in  a  clause  of  express 
or  implied  condition.  From  our  books,  properly  understood,  it  is 
to  be  collected,  and  they  all,  without  exception,  or  at  least  with 
exceptions  of  some  authorities,  which  are  in  this  particular 
overruled,  concede,(z)  that  the  ^owner  of  this  estate  had  [*306] 
the  right  or  power  of  alienation  as  against  his  issue.  Even 
Lord  Coke(a)  admits,  that  when  the  gift  was  to  the  donee  and  his 
heirs  generally,  subject  to  a  condition  that  there  should  be  heirs  of 
his  body,  and  not  to  him  and  his  heirs  of  his  body,  the  person  to 
whom  an  alienation  was  made  would  have  a  fee-simple,  and  not 
merely  a  fee  determinable  on  failure  of  heirs  of  the  body  of  the 
donee.(A)     Two  points  are  perfectly  clear. 

1st.  That  under  a^gift  to  a  man  and  his  heirs,  if  he  should  have 
heirs  of  his  body,  and  without  any  limitation  over,  there 
was  not  any  right  of  reverter  if  the  donee  died  after  there 
had  been  heirs  of  that  description. (c) 
2ndly.  That  under  a  gift  to  a  man  and  his  heirs  of  his  bodv, 
there  might  be  a  reverter,  at  any  time  when  there  should- 
be  failure  of  heirs,  unless  the  donor  and  his  heirs  were 
barred  by  alienatton,(d)    Alienation  has  been  allowed  on 
the  ground  of  policy  ;{e)  or  there  might  be  a  particular 
rule  to  enable  the  tenant  of  a  conditional  fee  to  alien  after 
the  condition  was  performed,  althougli  that  rule  cannot 
now  be  distinctly  traced. 
*The  doctrine  against  perpetuities  seems  to  have  been   [*307] 
introduced  after  the  enactment  of  the  statute  of  quia  emp- 
iores.{dd)    That  statute  favored  alienation ;  and  the  decisions  relax- 
ed the  restraints  imposed  on  alienation  by  the  statute  de  donjs.fjee) 

Of)  2  Lord  Raym.  778 ;  1  Iiuit.  19,  tn/ra,  ch.  8. 

(s)  2.  Vet.  346.  (a)  1  Inst.  386.    See  ch.  8. 

(6)  2  Inst,  on  the  statute  de  dontt;  Learning  on  OiOs  in  Frankmarriafe,  ch.  8. 

(c)  Hilton's  case,  18  Ass.  fo.  67.  (d)  Multon^s  case,  cited  18  Ass.  67. 

(e)  Chap.  8.  {dd  )  18  Ed.  I.  ch.  1.  (ee)  13  £d.  I.  c.  1. 
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From  the  introdttetion  of  the  learning  against  pepetmties,  may,  in 
ail  probability,  be  dated  theenlargemetot  of  the  power  of  alienation, 
by  a  person  who  bad  a  conditional  fee,  to  him  and  the  heitt  ct  hie 
b^y. 

Under  this  learning,  and  not  under  general  principles,  aliena- 
tions are  allowed  by  quasi  tenants  in  tail  of  copyhold  lands,  and 
under  leases  of  freehold  lands  held  for  lives. 

The  peculiar  form  of  a  conditional  fee,  created  by  a  gjft  to  a  man 
and  the  heira  of  his  body,  did  not  give  any  right  to  the  issue.(^) 
It  did  not  confer  on  them  any  interest  beyond  that  which  was  com- 
mon  to  all  heirs,  under  any  other  form  of  gift«  According  to  legal 
intendment,  the  condition  was  not  added  in  favor  of  the  heirs,  nor 
fer'their  benefit*  Its  object  was  to  circumscribe  the  continuance 
and  the  extent  of  that  interest  which  was  given,  or  to  express  the 
terms  on  which  that  interest  should  be  held  by  virtue  of  the  gift. 

It  is  clear  there  were  gifts  of  different  sorts,  and  in  various  forms ; 

sometimes  general,  subject  to  a  eondition,  as  to  a  man  and 

[*806]   his  heirs,  if  he  should  have  heirs  of  his  body  ;  *in  other  in- 

stuices  qualified,  as  to  a  man  and  the  heirs  of  his  body  ;(^) 

and  that  the  circumstance  under  which  each  several  gift  was  framed, 

invited,  and  received  a  different  determination. 

That  limitations  were,  often  to  the  heirs  generally,  with  a  condi- 
tion in  the  form  proposed,  will  be  evident  from  many  grants  in 
thede  terms  made  even  after  the  statute  de  donis,  and  no  doubt 
grounded  on  precedents  of  a  more  ancient  date.(A) 

This  distinction  is  more  particularly  manifest  from  the  writings 
of  Bracton,  who  compiled  his  treatise  before  the  statute  d€  donia 
was  enacted,  and  from  the  author  who  compiled  Fleta  shortly  af- 
ter that  statute  was  passed,  and  in  the  reign  of  the  King  to  whose 
policy  the  issue  in  tail,  reversioner,  and  remainder-man,  are  indebt- 
ed £9r  the  statute  de  donis,  &c. 

The  doctrine  respecting  copyholds^  while  it  was  under  discus- 
sion whether  they  were  entailable,  affords  a  large  portion  of  light 
on  tbis  8ttbjecti(}) 

As  often  as  the  gift  was  qualified  to  a  man  and  his  heirs  of  his 
body,  it  was  prior  to  the  statute  de  donia^  and  is  at  this  time  per- 
fectly consistent  with  the  general  rules  of  property,  as  stated  in  a 
form^  ^%%  when  estates  of  a  qualified  fee  Were  oonsidered,(A) 
that  the  right  of  entering,  as  in  his  reverter ^  should  devolve 
[*309]  on  the  person  *from  whose  gift  the  estate  was  received,  or 
on  his  general  heir,  when  there  should  be  a  failure  of  those 
heirs,  by  whose  continuance  the  donor  had  measured  the  extent 
of  the  interest  he  had  granted.  And  by  the  interpretation  of  the 
statute  de  donis^  these  cases  alone,  in  which  the  gift  was  in  its  de- 
scent, either  in  terms  or  by  construction,  restricted  to  heirs  of  the 
body,  were  objects  of  the  provisions  of  that  statute. 


(/)  1  Init.  19  a.  (f)  18  Ass.  6,  per  Hofiej,  ch.8. 

(/I)  5  Hcd.  vn. '    —      "         -" 

<*)  I  Vol.  460. 


Hen.  VH.  6;  19  Hen.  Vf.  75;  Kitch.  163,  cb.  8.  (Q  See  ch.  8. 
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Sren  the  common  law  had  provided  the /onnedon  in  reverter ^(l) 
as  the  remedial  writ  for  the  grantor  or  his  heirs  after  the  determi- 
nation of  the  gift  by  failure  of  heirs. 

Ib  special  and  analogous  cases  the  law  did,  by  the  statute  in  canr 
simili  casuy{m)  provide  the  formedan  in  descender. 

Of  the  condition  when  not  performed,  or  rather  when  broken, 
advantage  might  be  taken  to  defeat  the  estate  to  which  the  condi* 
tioo  was  annexed,  till  it  became  impossible  that  the  condition  should 
be  performed. 

The  gift  passed  an  estate  in  fee,  entitling  the  person  in  whose 
fiivor  it  was  made  to  the  same  power  of  alienation,  and  rights  of 
ownership,  as  may  be  exercised  by  the  tenant  of  any  estate  of  that 
extent,  and  arising  from  a  gift  in  that  form. 

In  those  instances  in  which  the  estate  is  given  to  the  heirs  gene- 
rally, without  any  language  in  the  direct  gift,  or  in  the 
context,  to  ^confine  the  estate,  so  far  as  it  confers  an  inhe-  [*310j 
ritable  quality  in  favor  of  heirs  of  a  particular  description, 
the  estate  conveyed  by  the  terms  of  the  gift  must,  in  point  of  limi- 
tation, continue  for  ever,  unless  it  be  defeated  by  a  condition  ;  and 
under  what  circumstances  a  condition  will  defeat  the  estate  to  which 
it  is  annexed,  must,  in  these,  as  in  all  other  cases,  have  originally 
depended  on  the  agreement  of  the  parties,  expressed  in  the  condi* 
tion,  or  of  the  intention  which  the  law  implies  from  any  particu- 
lar form  of  expression,  though  the  intention  of  the  parties  be  not 
declared  in  the  terms  strictly  proper  to  a  condition. (^nm) 

Even  if  a  doubt  could  have  been  entertained  on  the  extent  of  a 
limitation  to  a  man  and  his  heirs  of  his  body  before  the  statute  de 
donis^  cases  of  a  date  subsequent  to  that  statute  might  be  adduced 
9S  relevant  authorities,  and  they  would  settle  the  question. 

A  rent  denovo  was  granted  in  tail  without  any  remainder  over. 
The  tenant  in  tail  suffered  a  common  recovery.  This  recovery 
was  decided  to  turn  the  estate-tail  into  a  determinable  fee,  and  it 
was  agreed  that  this  fee  would  determine  on  the  death  of  the  tenant 
in  tail,  and  failui*e  of  the  issue  inheritable  to  his  estate. 

The  reason  assigned  for  this  decision  was,  that  the  grantor  never 
stipulated  to  charge  the  land  with  the  rent  for  a  further 
period  ;  and  it  *would  be  a  wrong  to  the  terretenant,  t.  e,  [*311] 
the  owner  of  the  land,  to  burthen  his  estate  with  the  rent  for 
any  longer  time.(n)  Also,  if  the  owner  of  a  base  or  determinable 
fee  creates  an  estate-tail,  the  donee  in  tail  could,  by  means  of  a  com- 
mon recovery,  acquire  more  than  the  estate  of  the  donor.(o)  It  is 
from  the  doctrine  of  the  common  law,  that  these  conclusions  are 
drawn;  and  at  the  common  law  the  same  reasoning  holds,  as  well 
in  application  to  land,  as  to  interests  collateral  to  land. 

The  same  determination  ought  most  certainly^  at  this  day,  to  be 

(0  F.  N.  B.  219 ;  16  Plow.  Com.  infra,  ch.  8.  (m)  6  Ed.  I.  c.  7. 

(mm)  Fleta,  3  Tib.  c.  3,  $  6 ;  I  Tnst.  385  a. 

(n)  ChapHn  t.  Chaplin^  3  P.  W,  291.  (o)  Preiton's  Conrey.  1  ▼ol.  3. 
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pronounced  on  a  similar  case,  in  regard  to  the  grant  of  a  mere  an- 
Duity  to  a  man  and  his  heirs  of  his  body. 

No  event  which  could  take  place,  nor  any  act  on  the  part  of  the 
grantee,  ought  to  give  to  the  estate  a  duration  beyond  the  life  of 
the  grantee,  and  the  continuance  of  the  heirs  of  his  body. 

Though  the  succession  and  descent  of  the  estate  would  necessa- 
rily  be  confined  to  the  designated  heirs,  while  transmissible  to 
them,  yet  there  would  not  be  any  restriction  on  the  right  of  the 
alienation  thereof. 

Eventually  as  to  a  rent  if  remainders  over  were  limited,  the  re^ 
covery  might  have  an  estate  coextensive  .with  the  ownership  un- 
der the  estate-tail,  and  also  under  these  remainders. (/?) 
[*312]       *By  the  general  rule  of  law  applicable  in  ordinary  cases 
to  a  condition  and  its  operation,  it  is  not  material  whether 
the  condition  be  performed  before  or  after  any  alienation  is  made. 

The  distinction  which  points  to  a  difference  between  an  aliena- 
tion before  the  birth  of  issue,  or  after  that  event  has  happened, 
hath  not,  as  already  shown,  any  application  in  principle  to  a  gift 
to  a  man  and  his  heirs,  if  he  should  have  heirs  of  his  body,  with- 
out any  limitation  over  on  failure  of  heirs  of  the  body,  so  as,  in 
construction,  to  restrict  the  gift  to  thejdonee  and  the  heirs  of  his 
body. 

Suppose  a  gift  to  have  been  to  a  man  and  his  heirs  of  his  body, 
and  apply  the  mere  decision  that  the  land  would,  on  failure  of  those 
heirs,  revert  to  the  pei*son  of  whose  gift  it  was  received.  The  con- 
clusion is  easily  to  be  reconciled  with  former  determinations,  in- 
deed with  all  the  decisions  which  have  been  pronounced  on  estates 
of  a  qualified  fee,  that  the  possibility  of  a  reverter,  or  reversiona- 
ry interest  of  the  donor,  shall  become  an  estate,  when  there  shall 
be  a  failure  of  those  heirs. 

At  the  common  law,  independently  of  the  rule  ingrafted  by 
policy  against  perpetuities,  there  would  be  a  reverter  to  the  donor 
on  a  failure  of  the  heirs,  falling  within  the  terms  of  a  gift  to  a  man 
and  the  heirs  of  his  body,  whether  the  alienation  had  been  before 
or  after  failure  of  issue.  But  policy  seems  to  have  ingraft- 
[*^313]  ed  the  distinction  on^  conditional  fees  to  a  person  *and  the 
heirs  of  the  body,  that  the  right  of  reverter  may  be  barred 
by  an  alienation  after,  though  it  may  not  be  barred  by  an  aliena- 
tion before  the  birth  of  issue. 

The  extension  of  estates  may  be  considered  as  a  departure  from 
the  general  rules  of  law ;  and  though  it  be  applicable  to  things 
which  in  their  nature  are  perpetual,  as  copyhold  interests,  it  does 
not  necessarily  follow  that  it  would  be  applied  to  things  created 
de  novOf  as  rent-charges,  personal  annuities,  &c.,  since  no  absolute 
fee  existed  therein  prior  to  the  creation  of  the  conditional  {ee.{q) 

The  feudal  law,  which  is  the  ground-work  of  all  estates^  espe- 

(p)  Smith  w.  Famabi/y  Carter  62;  Sidcrf.286. 
fy)  1  Preston's  Convey.  8. 
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dally  of  estates  with  a  limited  or  special  order  of  succession^ 
would  have  restricted  the  right  of  enjoymeot  to  the  specified  heirs 
(r)  and  denied  the  power  of  alienation. 

Another  quality  ascribed  to  conditional  fees  leads  to  the  conclu- 
sion that  one  sex  may  be  called  to  the  succession,  and  another  sex 
excluded  ;  and  by  a  parity  of  reason  the  issue  of  a  second  wife 
may  be  called  to  the  succession  in  preference  to  the  issue  of  a 
former  wife.(j) 

These  positions  are,  beyond  all  doubt,  contrary  to  the  general 
law  applicable  to  estates  in  fee-simple.  (/) 

Limitations  in  these  terms  are  not,  as  it  hath  been  shown,  al- 
lowed in  the  form  in  which  they  are  expres8ed.(ti)    The 
course  of  descent,  *so  far  as  the  attachment  of  law  by  de-   [*314] 
scent  is  to  have  place,  must,  as  to  estates  in  fee  not  being 
conditional  fees,  be  directed  in  conformity  with  the  general  rules 
which  the  law  has  prescribed. (a:) 

Although  it  is  clear  that  there  may  be  such  special  descent, 
there  are  not  wanting,  however,  opinions  to  support  a  contrary 
doctrine  as  to  additional  fees ;  for  in  Idle  v.  XJookf  Mr.  Justice 
Powell  said,  if  lands  at  common  law  were  given  to  a  man  and  the 
heirs  males  of  his  body,  and  he  had  issue  two  sons,  and  the  eldest 
had  issue  a  daughter,(y)  the  second  son  should  inherit,  and  not 
the  daughter,  because  she  was  within  the  terms  of  the  gift ;  and  in 
Paitfs  ca8e(z)  it  is  said,  at  the  common  law  it  was  taken  to  three 
purposes  ;  that  the  tenant  in-tail  had  a  plain  fee-simple,  first,  to 
alien  ;  secondly,  to  forfeit  by  attainder  of  felony  ;  so  that  although 
the  tenant  in  tail  afterwards  died  without  issue,  the  land  should  not 
retfert  to  the  donor  ;  and  (speaking  of  the  case  of  a  woman  having 
special  tail)  thirdly,  to  make  the  land  descendible  to  her  issue  by 
any  other  husband ;  for  as  by  her  alienation  she  might  make  stran- 
gers to  the  blood  to  be  absolutely  inheritable,  so,  by  construction 
of  law,  after  issue  had,  all  lineal  heirs  of  her  body,  by  what  hus- 
band soever  they  were  begotten,  should  inherit  her  as  a 
benefit,  and  incident  tacUe  ^annexed  to  her  estate  by  [*315] 
law."  And  Markham^s  case,  Hil.  12  Edw.  IV,  fol.  2,  is 
also  an  authority,  that  before  the  statute  de  donis  a  second  husband 
might  have  entitled  himself  to  be  tenant  by  curtesy,  and  a  second 
wife  to  be  tenant  in  dower  of  an  estate,  given  upon  condition  that 
there  should  be  issue,  in  the  case  of  the  husband,  by  another  wo- 
man, and  in  t^e  case  of  the  wife  by  another  man  ;  and  it  seems  at 
this  day  to  be  part  of  the  essential  qualities  of  a  tenancy  by  the 
curtesy,  that  the  husband  should  actually  have  issue  which  may 
succeed  by  inheritance  to  the  estate  of  which  his  wife  is  seised, (a) 
and  of  a  tenancy  in  dower,  that  the  wife  may  bear  to  her  husband 
such  issue  as  may  succeed  to  the  estate  of  which  he  is  seised  da« 

(r)  Wrifbt  oa  TeDore.  *         (<)  Ch.  8.  (0  Ch.  8. 

(u)  2  Lord  Raym.  1149»  per  Powell|  tupra,  1.  vol.  461, 473, 475. 
(x)  1  Vol.  of  East,  p.  461.  Qf)  1  Inst.  186.  («)  8  Rtp.86. 

(a)  8  Rep.  36. 
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ring  the  coverture  ;  and  if  it  had  been  the  rule  that  the  issue  by 
another  husband,  or  the  issue  by  another  wife,  were  exdusively 
entitled  to  be  called  to  the  succession,  under  a  special*  limitatioO| 
no  title  to  be  tenant  by  the  curtesy  would  have  arisen  to  any  other 
husband  ;  or  a  tenancy  in  dower  have  been  conferred  on  any  other 
wife.(y) 

The  statute  de  donis  also  takes  notice,(z)  that  a  second 
[*316]  husband  was  entitled  to  be  *tenant  by  the  curtesy,  under 
gifts  in  special  form,  to  his  wife  and  the  heirs  of  her  body 
by  a  former  husband :  and  Fletaj  with  reference  to  this  diversity^ 
in  regard  to  estates-tail  in  those  instances  in  which  the  heirs  are  to 
be  begotten  by  some  ot^er  person  than  the  hu$band  whp  claims 
the  tenancy,  says  he  is  excluded,  eo  quodpalam  inhihetur per  sla» 
tutum  ;  plainly  intimating  a  difference  on  this  point  between  the 
statute  law,  and  the  common  law  prior  to  the  statute  de  donis^  and 
showing  the  alteration  effected  by  the  statute. 

The  consideration  that  this  able  writer  compiled  his  treatise  at 
an  early  period  after  the  statute  de  doni^  was  passed  into  a  law, 
adds  greatly  to  the  weight  of  his  opinion,  and  affords  the  surest 
inference  of  his  accurate  knowledge  of  a  change  in  the  law  so  re* 
cently  effected. 

Indeed  it  is  perfectly  agreeable  to  decisions  on  other  estates  in 
fee,  and  to  the  general  laws  on  property,  that  when  the  estate  was 
circumscribed  in  its  limitation  to  heirs  of  the  body,  the  descent 
should  be  confined  within  the  degree  by  which  the  continuance  of 
the  estate  was  circumscribed.  Hence  the  observation  of  Lord  El" 
doTiy  that  originally  an  estate-tail  was  an  estate  upon  condition,  to 
become  a  fee  when  issue  was  had.  It  was  then  in  the  power  of  the 
tenant  in  tail  to  alien ;  but  still  it  was  not  an  absolute  estate ; 
[*317]  as,  if  he  did  take  advantageof  that  power,  and  did  not^alien, 
the  estate  would  have  descended  according  to  the  form  of 
the  gift. 

It  is  more  than  probable  that  gifts  within  the  statute  de  doniSf 
and  gifts  at  the  common  law,  which  are  now,  as  they  were  former- 
ly, merely  conditional  fees,  have  been  confounded.  Indeed  the 
difficulty  experienced  at  this  day  of  discovering  the  nature  and 
properties  of  conditional  fees  arises,  almost  to  a  certainty,  from 
this  circumstance.  Even  Black3toney{a)  the  most  able  commen- 
tator on  our  laws,  would  have  it  understood  that  a  conditional  fee 
was  denominated  by  this  name,  by  reason  of  the  condition  express- 
ed or  implied  in  the  donation  ;  that  if  the  donee  died  without  such 
particular  heirs,  the  land  should  revert  to  the  donor.  For  this,  says 
he,  was  a  condition  annexed  by  law  to  all  grants  whatsoever,  that 
on  failure  of  the  heirs  specified  in  the  grants  the  grant  should  beat 

{y)  But  possibly  it  is  not  altogether  in  consequence  of  the  statute  dt  Amu,  that  fbif 
point  tbrms  part  of  the  definition  of  the  circumstances  which  must  concur  to  complete 
the  title  of  a  husband  claimiof  to  be  tenant  by  the  curtesy,  and  of  a  wife  claiming  to 
have  dower.    See  infra  in  the  chapter  on  Curtesy. 

(2)  8  Rep.  35  b ;  2  Lord  Raymond,  1129.  (a)  2  Black.  Comm.  110. 
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an  endy  and  the  land  return  to  its  ancient  proprietor.    The  reason' 
assigned  exhibits  the  hature  of  the  condition  to  which  the  commen- 
tator applies  his  observation.     And  in  the  instance  of  a  giffc  to  a 
person  and  the  heirs  of  his  body,  the  restriction  is  more  properly 
termed  a  limitation  than  a  condition. 

Following  this  idea,  (it  may  be  admitted  without  any  inconsis- 
tency,) he  states,  that  a  gift  in  the  supposed  form  passed  a  quali- 
fied fee ;  and  that  the  fee  would,  in  consequence  of  the  limi- 
ted ^interest  conferred  by  the  gift,  and  the  condition  an-  [^^dlS] 
nexed  to  it^  expressed  by  or  to  be  inferred  from  the  words 
of  limitation,  determine  on  failure  of  heirs  of  the  body  of  the 
donee. 

According  to  this  esteemed  writer,  a  conditional  fee  at  the  com- 
mon law  was  a  fee  restrained  to  some  particular  heirs,  exclusive  of 
others,  donatio  stricta  et  coarciuy  skut  certls  haeredibus,  quibus- 
dam  a  successione  exdusis;  as  to  the  heirs  of  a  man's  body,  by 
^hich  his  lineal  descendants  only  were  admitted,  in  exclusion  of 
collateral  heirs,  or  to  the  heirs  males  of  his  body,  in  exclusion  both 
of  collateral  and  lineal  females. 

Thus  Blackstone  favors  succession  by  males  through  the  male 
line,  and  he  is  correct. 

FletUy  lib.  3,  c.  3,  §  5,  is  cited  as  an  authority  in  point.  The 
passage  in  Latin  is  the  text  of  that  writer. 

But  F%eta  is  treating  of  estates-tail  under  the  statute  de  donisj 

and  not  of  conditional  fees.     This  passage  will  be  given  in  chap.  8. 

Braclan  is  the  more  appropriate  authority  for  the  text  of  Black-' 

stoney  and  it  fully,  as  do  the  general  mass  of  authorities,  support 

that  text. 

Whether  remainders  are  admissible  after  and  expectant  on  gifts 
of  a  conditional  fee,  is  another  disputable  point ;  a  point  perhaps, 
and  probably,  not  fully,  finally,  and  exclusively  settled.(e) 

*The  general  rule  of  law  undoubtedly  is,  that  no  remain-   [*319] 
der  can  be  limited  after  a  fee ;  and,  certainly,  a  conditional 
fee  is  a  fee ;  but  whether  it  is  a  fee  within  the  meaning  of  this  rule 
may  be  questionable. 

The  exclusion  of  remainders  was  unknown  to  the  feudal  system, 
and  probably  to  the  common  law  prior  to  the  statute  de  donis. 
Lord  Hardioicke  admits  that  the  king  may  grant  a  remainder, 
though  it  be  a  possibility  ;  and  at  the  same  time  denies  that  a  sub- 
ject could  grant  such  remainder ;  many  other  authorities  collected 
in  the  eighth  chapter  deny  the  validity  of  remainders. 

These  decisions,  though  opposed  to  the  doctrine  of  Bracton,  re- 
ceive considerable  support  from  the  circumstance  that  no  formedon 
in  remainder  lay  at  the  common  law ;  but  on  mature  examination 
of  the  authorities  there  might  be  a  remedy,  although  a  formedon 
was  not  the  appropriate  remedy. 

As  the  argument  is  no  longer  tenable,  that  there  was  not  a  /br- 

(e)  Clmp.  8. 
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nudon  ID  descender  prior  to  the  i^tatute  de  doniSf  so,  as  a  general 
priocipley  it  would  be  difiScult  to  deny  that  there  might  not  haye 
been  a  formedan  in  remainder,  if  such  remedy  had  been  essential 
to  the  purposes  of  title  and  justice. 

The  following  deductions  are  of  necessary  conclusion  as  to  con- 
ditional fees  not  being  estates-tail : 
[*320]  ^Ist  A  conditional  fee  is  either  general,  by  a  limitation 
to  all  the  heirs,  without  any  res&aint  as  to  the  aeries  of 
heirs,  or  is  qualified  to  the  heirs  in  the  direct  descending 
line,  and  to  such  heirs  to  the  utmost  extent,  or  within  a 
certain  degree  ;  subject  in  all  cases  to  a  condition,  express- 
ed or  implied,  that  there  shall  be  issue,  either  general 
or  special,  of  the  body  of  the  donee. 
2dly.  All  the  rules  applying  to  estates  in  fee  are  equally  appli- 
cable to  this  estate,  as  to  its  creation  and  limitation,  and 
the  time  of  its  continuance  under  the  limitation  ;  with 
the  exception  of  the  order  of  its  descent,  and  the  right 
by  alienation  to  bar  the  donor.  ^ 

3dly.  When  the  limitation  expresses  a  gift  to  particular  heira, 
as  heirs  male,  or  heirs  female  of  the  body,  the  order  of 
succession  must  be  observed,  so  as  to  exclude  heirs  of  a 
different  description.    Though  the  word  males,  as  a  word 
of  limitation,  describes  an  order  of  succession  not  allow- 
ed in  the  case  of  fees-simple,  it  shall  not  for  this  reason 
be  rejected  as  repugnant  to  the  gift  of  a  conditional  fee. 
4thly.  By  the  preponderance  of  authority,  no  remainders  are  ad- 
missible after  a  gift  of  a  conditional  fee.(d) 
[*d21]  *5thly.  The  tenant  of  this  estate  has,  as  against  his  heirs, 
the  same  power  of  alienation,  subject  to  the  condition,  as 
may  be  exercised  by  the  tenant  of  a  simple  and  absolute 
estate  of  the  like  extent,  (2  Lord  Raytn.  IIS^)  and  with 
a  right  to  defeat  the  reverter  if  the  donee  alien  after  issue 
born,  or  if  the  alienation  be  by  an  heir  within  the  extent 
and  terms  of  the  gift. 
Gthly.  An  annuity  created  de  novo  by  a  gift  to  a  man  and  his 
heirs  of  his  body  never  can,  it  should  seem,  become  more 
than  a  base  fee. 
7thly.  The  condition  will  operate  to  defeat  the  estate  only  io 
case  the  event  described  in  the  condition,  or  to  be  im- 
plied from  it,  shall  happen. 
Sthly.  If  the  condition  shall  be  performed  by  the  birth  of  such 
issue  as  is  described  in  the  condition,  the  estate  will  be  a 
fee-simple,  if  limited  generally ;  and  a  qualified  or  deter- 
minable fee  if  given  under  any  restriction  -,  and  if  it  be- 
come general,  and  simple,  no  possibility  of  reversion  will 
remain  ^t  but  if  it  shall  be  a  qualified  or  determinable  fee, 

(({)  This  point  is  questionable. 

il8  Ass.  18  a ;  Ed.  III.  44, 46  j  1  Betvtt'i  Hist,  C.  L.  293.  &  uq.  pages,  which  proTS 
the  differ tfnce  XA^n. 
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the  donor  will  have  the  right  of  eniry  when  the  time  for 
the  determination  of  the  estate  he  has  given  shall,  ac* 
cording  to  the  terms  on  which  it  is  limited,  ar- 
rive, ^unless  his  righl^shall  be  duly  and  effect-  [*322] 
ually  defeated  by  alienation,  nor,  as  it  should 
seem,  unless  alienation  be  after  the  birth  of  issue. 
This  part  of  the  present  chapter  cannot  be  concluded  without  an 
admission  that  the  law  on  conditional  fees  is  far  from  being  in  a 
clear  and  satisfactory  state  ;  and  at  some  future  period,  and  on  a 
fit  occasion,  it  will  be  the  province  and  the  duty  of  some  luminous 
and  correct  mind,  acting  in  judgment,  to  decide  the  many  points 
resting  on  dicia  rather  than  decision,  and  settle  the  law,  as  near  as 
may  be,  conformably  to  the  opinions  which  have  been  promulgated 
in  modern  times,  however  difficult  it  may  be  to  decide  conforma- 
bly to  the  general  rules  applicable  to  other  estates  in  fee. 


♦CHAPTER  VIIL  [*323] 

As  this  treatise  was  originally  written  on  the  quantity  of  estates, 
and  on  the  language  by  which  the  quantity  of  estates  may  be  mea- 
sured or  ascertained,  ipany  points  which  related  to  estates  were 
not  examined. 

In  its  extended  form,  and  with  a  view  to  exhibit  and  preserve 
the  authorities  which  concern  conditional  fees,  and  the  transition 
from  conditional  fees  to  estates-tail,  the  prominent  authorities  will 
be  collected  in  this  chapter. 

Bract(my{a)  in  treating  of  donations,  says,  ^'Item  sicut  ampliari 
possunt  hseredes,  sicut  prsedictum  est,  ita  coarctari  poterunt  per 
modum  donationis,  quod  omnes  hseredes  generaliter  ad  succession- 
em  non  vocantur.  Modus  enim  legem  dat  donationi,  et  modus  te- 
nendus  est  contra  jus  commune,  et  contra  legem,  quia  modus  et 
conventio  vincunt  legem.  Ut  si  dicatur.  Do  tali  tantam  terram 
cum  pertinentiis  in  N.  habendum  et  tenendum  sibi  et  hseredibus 
suis,  quos  de  came  sua  et  uxore  sibi  desponsata  procreates  habuerit. 
Vel  sic — Do  tali,  et  tali  uxori  suae,  vel  cum  tali  filia  mea,  &c.  haben- 
dum et  tenendum  sibi  et  haeredibus  suis,  de  came  talis  uxoris,  vel 
filiae  exeuntibus,  vel  procreatis  vel  procreandis :  quo  casu 
cum  certi  haeredes  exprimantur  in  donatione,  videri  *pote-  [*324] 
rit  quod  tantum  fit  aescenstut  ad  ipsos  hseredes  communes 
per  modum  in  donatione  appositum  ;  omnibus  aliis  haeredibus  suis 
a  successione  penitus  exdusis,  quia  hoc  voluit  donator."(6) 

**  Item,"  (says  Bractony){c)  "poterit  pluribus  fieri  donatio  per 
modu  simul  et  successive,  ut  si  quis  plures  habeat  filios,  et  sic  fe» 

(a)  Lib.  2,  c.  6.      (b)  Fleta,  lib. 3,  c.  9 ;  Britton,  g.  36.  S.  P.      (c)  Lib.  11^  c.  6.  ' 
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cerit  primogenito  donati6nem  et  dicat,  DO  A  primogenito  filio 
meo  tantam  terram,  &c.,  habendum  et  tenendum  sibi  et  hseredibus 
suis  de  corpore  suo  procreatis  et  si  tales  haeredes  non  habuerit  vel 
habuerit  et  defecerint  tunc  terram  illam  do  B  filio  meo  postgenito 
et  volo  quod  terra  ad  ipsum  B,  revertatur  habendum  et  tenendum, 
sibi  et  hasredibus  suis  quos  de  corpore  suo  procreatos  habuerit  et  si 
nullos  tales  habuerit  vel  si  habuerit  et  defecerint  tunc  toIo  et  con- 
cedo  pro  me  et  hseredibus  meis  quod  prsedicta  terra  revertatur  ad 
C^  tertium  filium  meum  habendum  et  tenendum  sibi  et  haeredibus 
suis  quos  de  corpore  suo  procreatos  habuerit  et  sic  de  plurifous.  Et 
si  praedicti  A,  B^  C,  sine  talibus  haeredibus  de  corpore  suo  procre- 
atis decesserint  tunc  volo  quod  prsedicta  terra,  revertatur  ad  meet 
ad  alios  baeredes  meos;  quod  quidem  fieretsine  expressione  per  ta- 
citam  conditionem  nisidonator  aliud  inde  ordinaret." 

Again, ''  Itemsexusfacithasredem auiorem  utsi quis  hasreditatem 
habens,  et  uxorem  genuerirex  se  filium  vel  filiam  unam 
[*325]  vel  plures,  si  omnes  fuerint  haeredes  ^antecessoris,  mas- 
cuius  sexus  semper  in  successione  prseferri  debit  sexui 
fc&minino :  nunquam  enim  ad  successionem  vocatur  foemina  quam- 
diu  aliquis  hseres  superfuerit  ex  masculis  nisi  contrarium  faeiat  mo- 
dus donationis  ut  ecce.  Aliquis  dat  alicul  in  maritaguim  cum  filia 
sua  et  haeredibus  de  corpore  suo  procreatis  procreatur  filia,  moritur 
maritus,  alius  ducit  matrem  in  uxorem  generat  ex  ea  filium,  mori- 
tur mater,  filia  propinquior  erit  haBres  et  excludit  masculum  i  suc- 
cessione et  sic  facit  modus  donationes  filitim  haeredem  propinquio- 
rem.     Et  excludit  a  successione  sexum  masculum/'(e) 

The  language  of  Britton,  as  translated  by  Kelham,  and  deposit- 
ed in  the  library  of  Lincoln's  Inn,  is  (Britton,  chap.  96,  of  condi- 
tional Purchases y{f)  "  Notwithstanding(g)  heirs  are  named  in  a 
purchase,  yet  no  estate  thereby  accrues  to  the  heirs ;  and  it  must 
be  understood  that  where  any  one  purchases  to  himself  and  his 
heirs,  he  purchases  to  himself  and  his  heirs  near  and  remote;  and 
to  have  and  to  hold  from  heir  to  heir,  as  well  to  those  which  are  then 
begotten,  as  to  those  which  shall  afterwards  be  begotten .  (A)  And  as 
heirs  may  by  the  form  of  the  gift  acquire  a  property  in  the  purchase 
of  their  ancestor,  so  may  they,  by  the  form  of  the  contract  between 

the  donors  and  the  purchasers,  be  excluded  from  taking  un- 
[*326]  der  a  purchase  ;  *for  a  covenant  sometimes  bars  succession, 

and  must  operate  according  to  the  contract  and  will  of  the 
donors,  as  in  cases  like  these.  If  any  one(2)  purchases  to  himself  and 
his  wife,  and  their  issue  begotten  in  lawful  matrimony,  in  such  pur- 
chase an  error  follows,  the  purchasers  have  only  z  freehold  for  their 
two  lives,  and  the  fee  accrues  to  their  heir-apparent,  if  there  isany, 
and  if  none,  then  the  fee  remains  in  the  person  of  the  donor  until 
they  have  issue  ;  and*  in  case  the  purchaser  dies  without  issue,  or 
has  issue(Ar)  which  fails,  the  purchase  shall  revert  to  the  donor  ; 

(c)  Lib.  11.  c.  30.  (/)  p.  93  a. 


(g)  Bract.  17,  c.  6,  §  1 ;  Flcta,  185,  c  8. 
(A)  Bract.  17,  c.  6,4  1 ;  Fl 


'Icta,  185;  c.  9,  §  1. 
(i)  2  Just.  333.  (fr)  Bract.  17  b,  c.  6.  ^  1. 
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tnd  if  any  one  of  the  purchasers  dies,  the  other  shall  retain  the 
purchase  for  term  of  his  life,  and  if  they  have  no  issue,  and  the 
tenant  commits  felony,  the  donor  shall  hare  the  reversion^  and  the 
chief  lord  no  escheat. 

Fleia{l)  has  these  passages,  ^'Donationum  alia  simplex,  et  pura, 
quee  nullo  jure  civili  vel  naturali  cegente,  nullo  preecedente  metu, 
vel  interveniente,  ex  mora  gratuit  a  que  liberalitate  donaniis  pro* 
cedit,  and  ubi  nullo  casu  velit  donator  ad  se  reverti  quod  dedit,  §  4. 
Alia  sub  modo,  coaditione,  vel  ob  causam,  in  quibus  easibus 
Don  proprie  fit  donatio,  cum  donator  id  ad  se  reverti  velit, 
aed  quaadam  poiuis /xdcUis  dimiasioj  §  5.  Alia  absoluta  et  larga, 
et  alia  stricta  et  coarctata,  sicut  certis  hasredibus  quibusdam  4  sue- 
cessione  exolusis/'  And  the  same  writer,(m)  when  treat- 
ing of  cooditioBal  gifts,  in  contrast  *to  those  distinguished  [*3d7] 
as  simple  gifts,  proceeds  in  these  words,  '^  et  sicut  ampli- 
ari  poterunt  haeredes  per  modum  donationis  ita  poterunt  coarctari 
quod  omnes  haeredes  ad  successionem  non  vocabuntur  hasreditatis 
antecessoris  modus  enhn  legem  dat  donationi  &l  tenendus  est  etiam 
contra  jus  commune;  quia  modus  et  conventio  vincunt  legem  ut 
si  alicui  cum  uxore  fiat  donatio  habendum  et  tenendum  sibi  et  Imb- 
redibus  quos  inter  se  legitime  procreabunt;  £cce  quod  donator 
vult  quod  tales  haeredes  in  hsereditate  patema  et  matenia  suoce- 
dant  aliis  hseredibus  eorum  remotioribus  penitus  exclusis;  et  quod 
voluntas  donatoris  observari  debealf  manifeste  apparet  per  haec  sta- 
tuta.  Quia  autem  dudum  Regi  durum  videbatur,  quod  in  easibus 
ia  quibus  ten,''  &c.  &c.  Thus  referring  to  the  statute  de  donis. 
And  again,  in  a  subsequent  part  of  the  same  chapter  he  observes, 
*^  Fieri  etiam  poterit  donatio  viro  et  uxori,  suae  simul,  hasredibus 
utriusque  communibus,  vel  inter  se  procreatis,  vel  procreandis,  vel 
eorum  alterius  tantum  vel  haeredibus  ejus  qui  alium  supervixerit" 

Fkta  also  admits(mm)  that  there  may  be  remainders  ;  he  also 
sui^posed(n)  that  before  the  birth  of  issue  there  was  merely  an  es- 
tate of  freehold. 

Littleton  observes,  '<  Tenant  in  fee-tail  is  by  force  of  the  statute 
of  West.  II,  cap.  1 ;  for  before  the  said  statute  all  inherit- 
ances were  *fee-simple ;  for  all  the  gifts  which  be  speci-  [*328] 
fied  in  that  statute  were  fee-simple  conditional,  at  the  common  law^ 
as  appeareth  by  the  rehearsal  of  the  same  statute,  "(o) 

In  Coke  on  Littleton,{  p)  will  be  found  the  following  passages  : 
«  Devant  le  dit  statute  touts  inheritances  fuerent  fee-simple  ;  here 
Cee-simple  is  taken  in  its  large  sense,  including  as  well  conditional 
or  qualified,  as  absolute,  to  distinguish  them  from  estates  in  tail 
since  the  said  statute.  Before  which  statute  oidonis  conditional' 
ituSj  if  land  had  been  given  to  a  man,  and  to  the  heirs  males  of 
his  body,  the  having  of  an  issue  female  had  been  no  performance 
of  the  condition ;  but  if  he  had  issue  male,  and  died,  and  the  issue 

(/)  Lib.  3,  chap.  8,  8. 3.  (m)  Ibid,  chap.  9. 

(mm)  Book  3,  chap.  9,  s.  9.  (n)  Ibid,  i.  5. 

(o)  titt,  5  13.  (p)  1  lost.  19. 
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male  had  inherited,  yet  he  had  not  had  a  fee-simple  absolate ;'  for 
if  he  had  died  without  issue  male,  the  donor  should  have  entered 
as  in  his  reverter.  By  having  of  issue  the  condition  was  perform- 
ed for  three  purposes :  First,  to  alien ;  Secondly,  to  forfeit ;  Third- 
ly, to  charge  with  rent-common  or  the  like  ;  but  the  course  of  de- 
scent was  not  altered  by  having  issue;  for  if  the  donee  had  issue 
and  died,  and  the  land  had  descended  to  his  issue,  yet  if  that  issue 
had  died  (without  any  alienation  made)  without  issue,  his  collate- 
ral heir  should  not  have  inherited,  because  he  was  not  within  the 
form  of  the  gift,  viz.  heir  of  the  body  of  the  donee.     Lands  were 

given  before  the  statute  in /ranfcmarrutge^  and  the  donees 
[*329]  had  issue  and  '^di^;  and  after  the  issue  died  without  issue, 

it  was  adjudged  that  his  collateral  issue  shall  not  inherit, 
but  the  donor  shall  re-enter.  So  note  that  the  heir  in  tail  had  no 
fee-simple  absolute  at  the  common  law,  though  there  were  divers 
descents. 

'<  If  lands  had  been  given  to  a  man  and  to  his  heirs  males  of  his 
body,  and  he  had  issue  two  sons,  and  the  eldest  had  issue  a  daugh- 
ter, the  daughter  was  not  inheritable  to  the  fee-simple;  but  we 
younger  son,  performam  doni.  And  so  if  land  had  been  given  at 
the  common  law  to  a  man  and  the  heirs  females  of  his  body,  and 
he  had  issue  a  son  and  a  daughter,  and  died,  the  daughter  should 
have  inherited  this  fee-simple  at  the  common  law,  for  the  statute 
of  danis  condiiionalibus  createth  no  estate-tail  but  of  such  an  estate 
^  was  fee-simple  at  the  common  law,  and  is  descendible  in  such 
form  as  it  was  at  the  common  law.  If  the  donee  in  tail  had  issue 
before  the  statute,  and  the  issue  had  died  without  issue,  the  alien- 
ation of  the  donee  at  the  common  law,  having  no  issue  at  that  time^ 
had  not  barred  the  donor. 

^^If  donee  in  tail  at  the  common  law  had  aliened  before  any 
issue  had,  and  after  had  issue,  this  alienation  had  barred  the  issue, 
because  he  claimed  a  fee-simple ;  yet  if  that  issue  died  without 
issue,  the  donor  might  re-enter,  for  that  he*  aliened  before  any 

issue,  at  what  time  he  had  no  power  to  alien  to  bar 
[*3S0]  *the  possibility  of  the  donor.     But  if  feme  tenant  in  tail 

had  taken  husband  and  had  issue,  and  the  husband  and 
wife  had  alienated  in  fee  by  deed  before  the  statute,  yet  the  issue 
might  have  had  zformedon  in  descender ^  for  the  alienation  was  on 
account  of  coverture,  ^d  unless  there  was  a  fine,  &c.  not  lawful ; 
but  otherwise  it  is  if  it  had  been  by  fine.  And  these  things, 
though  they  seem  ancient,  are  necessary  notwithstanding  to  be 
known,  as  well  for  the  knowledge  of  the  common  lawasybronntt- 
itieSf  and  such  like  inheritances  as  cannot  be  entailed  within  the 
said  statute,  and  therefore  remain  at  the  common  law.  If  the  king 
before  the  statute  of  donis  condititmalibus  had  made  a  gift  to  a  man, 
and  to  the  heirs  of  his  body  begotten,  the  donee posiprolem^  susc^ 
tatam  might  have  aliened  as  well  as  in  the  case  of  a  common  pei^ 
son.  But  if  the  donee  had  no  issue,  and  before  the  statute  had 
aliened  with  warranty^  and  died,  and  the  warranty  had  descended 
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upon  the  king,  this  should  not  bare  bound  the  king  of  his  rever- 
sion without  assets ;  but  otherwise  it  was  in  the  case  of  a  common 
person.  Of  the  other  side,  if  lands  had  been  given  to  the  king,  and 
to  the  heirs  of  his  body,  he  could  not  before  issue  have  aliened  in 
fee^  but  only  to  have  bari^d  his  issue  as  a  common  person  might 
have  done,  but  not  have  barred  the  reversion,  for  that  should  have 
been  a  wrong  in  the  case  of  a  subject ;  and  the  king's  pre- 
rogative cannot  alter  his  case,  nor  *make  it  greater  than  [*331] 
the  donor  gave  unto  him ;  and  it  is  a  maxim  in  law  that 
the  king  can  do  no  wrong. 

**  When  all  estates  were  fee-simple,  then  were  purchasers  sure  of 
tlieir  purchases,  farmers  of  their  leases,  creditors  of  their  debts  ; 
the  king  and  lords  had  their  escheats,  forfeitures,  wardships,  and 
other  profits  of  their  seigniorities ;  and  for  these  and  other  like 
cases,  by  the  wisdom  of  the  common  law,  all  estates  of  inheritance 
were  fee-simple  ;  and  what  contentions  and  mischiefs  have  crept 
into  the  quiet  of  the  law  by  these  fettered  inheritauces,  daily  expe- 
rience teacheth  us."  But  see  more  of  this  matter  in  the  aforesaid 
chapter  of  warranty,  sec.  746,  and  in  his  reading  on  the  statute  de 
dams  conditionalibus,  (o) 

**  Before  this  statute,  13  Ed.  I,  c.  1,  all  inheritances  were  es- 
tates in  fee,  viz.  either  fee- simple  absolute,  or  fee  conditional,  or 
a  qualified  fee ;  whereof  you  may  also  read  in  the  first  part  of  the 
Institutes,  sec.  1. 

'^  And  tenant  of  lands  entailed  had  beforb  this  statute  a  fee-sim- 
ple conditional  subsequent ;  for  albeit  Britlon^(p)  who  wrote  be- 
fore this  statute,  saith,  that  if  any  purchase  to  him  and  his  wife, 
and  to  the  heirs  of  them  lawfully  begotten,  the  donees  have  present- 
ly but  an  estate  of  freehold  for  the  term  of  their  lives,  and 
the  fee  accroeth  to  their  issue,  &c.,  taking  *tbe  condition  [^332] 
to  be  precedent,  yet  had  the  donees  at  the  common  law  a 
fee  simple  conditional  jt?re^en//y  by  the  gift. 

'^  For  if  lands  had  been  given  to  a  man  and  the  heirs  of  iiis  body 
issuing,  and  before  issue  had  before  this  statute, (9)  he  had  made  a 
feoCTment  in  fee,'  the  donor  should  not  have  entered  for  the  forfeit- 
ure ;  but  this  feofifment  had  barred  the  issue  had  afterwards,  which 
proveth  that  he  presently  by  the  gift  had  a  fee-simple  conditional^ 
and  this  agreeth  with  the  authority  of  Littleton^  vbi  supra, 

'^Now  for  the  better  understanding  of  this  act,  seeing  that  the 
estate  was  conditional  at  the  common  law,  it  is  necessary  to  be 
known  when  the  condition  was  performed,  and  to  what  purposes. - 

^<  If  the  donee  had  issue,  he  had  not  thereby  a  fee-simple  abso- 
lute ;  for  if  after  he  had  died  without  issue,  the  donor  should  have 
entered  as  in  his  reverter.  But  after  issue  had,  the  condition  was 
performed  to  this  purpose,  that  he  might  have  aliened,  and  thereby 
have  barred  the  donor  and  his  heirs  from  all  possibility  of  reverter 

(•)  Intt.  333.  (p)  Brittnn,  cap.  36. 

(q)  19  K.  2,  Formd.  61^,  30  E.  J,  ibid,  6^ pi  citeJ  10  Lord  Btrkhy's  cate. 
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for  default  of  issue  ;(r}  for  the  heirs  of  his  body  (he  having  a  fee 

conditional)  might  have  barred  them  as  well  before  issue  (as  hath 

been  said)  as  after ;  and  to  what  other  purposes  the  condi* 

[*333]   tjon,  by  having  of  issue,  was  performed,  Vide  the  first 

part  of  the  Institutes,  ubi  supra  el  hssredibus  de  ipsis.'^ 

For  to  a  gift  in  tail  made,(5)  this  worid  (heirs)  is  requisite,  unless 
it  be  in  a  case  of  a  last  will,  &c. 

Mjecta  conditione  expressa  falij  &c.  If  this  condition  express- 
ed had  not  been  added,  the  very  gift  would  have  implied  so  much. 

*^  In  casu  etiam  cum  quis  out  ienementum  alicm  in  liberutn 
maritagium.  By  this  clause  it  appeareth  that  an  inheritance  pass- 
eth  by  these  vfords  frank-marriagey  whereof  we  have  in  another 
place  written  at  large.  (/) 

^^  In  casu  etiam  cum  quis  dat  Ienementum  alicui  et  hseredibusde 
corpore  suo  exevnfihus.  This  act  having  put  two  examples  of  es- 
tates-tail special,  viz.  the  first  to  a  man  and  to  his  wife,  and  to  the 
heirs  of  their  bodies ;  the  second,  of  a  gift  in  frank-marriage,  a 
special  case,  and  a  special  estate  in  tail ;  here  he  putteth  a  case  of 
an  estate-tail  general,  not  that  the  makers  of  this  statute  meant  to 
enumerate  (u)  all  the  forms  of  estates  in  tail,  but  to  put  these  as 
examples  so  as  all  manner  of  estates-tail,  general  or  special,  are 
within  the  purview  of  this  act. 

^'  foteslatem  alienandiy  &;c.,(a?)  that  is  to  say,  by  fine,  feoffment, 
release,  or  confirmation,  but  the  tenant  in  tail  had  not  on- 
[*334]   ly  {y)  potestatem  ^alienandiy  hut /oris  /aciendi,  &c.  also  ; 
'    for  if  after  issue  had,  he  had  been  attainted  of  treason  or 
felony,  the  land  entailed  had  been  forfeited,  and  thereby  the  donor 
barred  of  the  possibility  of  reverter,  and /oris  Jacere  is  alienum 
facere;  and  therefore  in  this  act  is  included  in  these  words, /?ote^ 
ialem  alienandu     And  so  might  the  tenant  in  tail,  before  the  mak- 
ing of  this  act,  have  charged  the  land  with  rents  common,  or  the 
like,  to  have  barred  his  issue,(yy)  but  by  this  act  he  is  restrained  as 
well  to  charge  as  to  alien. 

'*  But  the  having  of  issue  before  this  act  did  not  alter  the  course 
of  descent,  as  in  another  place  we  have  said,{z) 

^^  Exhaerendandi  exilum  eorum  contra  voluntatum  donaiorum. 
Hereby  it  appeareth,  that  there  were  two  mischiefs  before  this 
act,(a)  viz.  first,  the  disherison  of  the  issues  in  tail ;  secondly,  that 
it  was  contra  volunlatem  donatorumy  et  contra  formam  in  dono 
expressanif  for  the  donor  and  his  heirs  were  barred  of  the  possi- 
bility of  reverter :  and  both  these  were  wrongs,  for  which  at  the 
common  law  there  lay  no  remedy ;  for  disherisons,  and  breaking 
the  express  will  and  intention  of  the  donor,  are  wrongs  which  this 


(r)  See  first  part  of  the  Institutes,  Cap.  Tail,  s.  13. 

is)  See  the  first  part  of  the  Institutes,  s.  1.  &  14. 
/)  First  part  of  Institures,  s.  17. 

(u)  3  E.  3,  31,  32 ;  18  £.  8.  46 ;  33  £.  3,  ThiI,  6 ;  Dier.  1  Mnr.  96. 
(x)  8  E.  3,  379;  44  E.  3,  3.  (j/)  7  E  3,  368;  5  E  3,  141,  7  H.  4,31. 

(yy)  3  E.  3,  Fornie<l.  46.     Sec  first  part  of  the  Institutes,  s.  3. 
(»)  In  the  first  part  ofihc  lnstttiite$,  ubi  supra.  (a)  PI.  Com.  247  a. 
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act  doth  remedy  per  formam  in  char  la  de  dono,  &c.  It  was 

said  before,  contra  /ormam  in  dono  expressam^  so  as  *  whe-   [*3d5] 

ther  the  estate  were  made  by  deed  or  without  deed,  it  is 

all  one  to  the  intention  of  this  act,  and  the  most  usual  gifts  in  tail 

being  of  inheritance  were  by  deed. 

"  Again,  upon  these  two  branches,  viz.  that  the  will  of  the  donor 
should  be  observed,  and  that  the  donor  should  not  have  power  to 
alien,  the  Judges,  by  a  threefold  construction,  did  not  only  reme- 
dy all  the  said  former  mischiefs,  but  prevent  all  other  that  might 
arise. 

^<  Therefore,  in  execution  of  the  will  of  the  donor,  and  that  he 
should  have  no  power  to  alien  either  lands  that  lay  in  livery,  or 
tenements  that  lay  in  grant,  they  adjudged  that  the  donee  should 
not  have  a  fee-simple  ;  but  divided  the  estates,  and  created  a  par- 
ticular estate  in  the  donee,  and  a  reversion  in  the  donor;  so  as 
where  the  donee  had  a  fee-simple  before,  by  this  act  he  had  but 
an  estate-tail^  and  where  the  donor  had  but  a  possibility  before, 
which  after  issue  might  be  barred  at  the  pleasure  of  the  donee,  now 
by  oonstruction  upon  this  act  {b)  the  donor  had  the  fee-simple  ex- 
pectant upon  the  estate-tail,  which  we  call  a  reversion  ;  so  as  by 
this  division  of  the  estates  the  donee  after  issue,  or  before,  could 
not  bar  or  charge  his  issue,  nor  for  default  of  issue,  thejdonop  or 
his  heirs,  either  by  alienation,  forfeiture,  or  any  charge  whatso- 
ever. 

"  Sir  William  Herle  said  of  tkem  that  made  •this  sta-  [*336] 
tute,  Ilzfueront  sages  gents  queux  fitroni  cest  siatiU  ;  and 
I  may  say  as  truly,  que  ilsfueront  sages  gents  queux  interpret ont 
cest  act.  And  in  another  place  he  saith,  nous  veiomus  ceux  queux 
seront  le  statute  &c.  auxi  en  temps  de  quel  roy  le  statut  fuit  fait^ 
quefuit  neplui^  sage  roy  que  unques^fuit  et  le  cause  del  statutfuit; 
a  saver  le  heritage  en  le  sang  ceux  as  queux  le  done  se  fist. 

**  The  second  construction  was,  that  no  lineal  warranty  should 
bar  the  issue  in  tail,  unless  there  were  assets  descended  in  fee-sim- 
ple from  the  same  ancestor ;  but  a  collateral  warranty  made  by  a 
collateral  ancestor  should  bar  the  issue  in  tail  without  assets :  for 
that  warranty  is  not  restrained  by  this  act,  whereof  we  have  spo- 
ken at  large  in  another  place  ;(c)  and  so  likewise  the  collateral 
warranty  of  the  donee  shall  bar  the  donor,  and  is  not  restrained  by 
this  act,  as  well  as  the  warranty  of  the  donor  shall^bar  the  donee, 
as  there  also  it  appeareth. 

*'  The  third  construction  was,  that  albeit  tenant  in  tail  was  re- 
strained from  power  of  alienations,  yet  of  lands  and  tenements  that 
lay  in  livery,  his  fine  or  feoffment  should  work  a  discontinuance, 
and  drive  the  issue  in  tail  to  his  action  ;  for  seeing  he  had  an  es- 
tate of  inheritance^  the  Judges  compared  it  to  the  case  where  a 

* 

(b)  6  H.  7, 14,  vide  c.  4,  verb,  quaodo  azor  dotata,  kc.  et  verba  non  habeant  aliod 
recnperare,  &c.  9  £  3, 22. 

(c)  See  the  first  part  of  the  lastitutes,  Litt.  s.  712. 
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man  was  seised  in  the  right  of  his  wife,  or  a  bishop  in  the  right  of 
his  bishopric,  or  an  abbot  in  the  right  of  his  monastery,  ei 
[*3d7]  sig  in  similibus  ;  *and  of  inheritances  that  lay  in  grant,  as 
of  rents,  advowsons,  and  the  like,  tenant  in  tail  could  not 
make  any  discontinuance,  no  more  than  the  others  before  recited 
might  do,  which  construction  was  made  according  to  the  rule  and 
reason  of  the  common  law  in  other  like  cases. 

Secundum  formam  in  char  la  dom  suif  4'C« 

<*  This  holdeth,  though  there  be  no  deed,  as  before  hath  been 
said. 

**  Non  habeant  illi  qtiihus  tenementum  sic/uerit  datum.{€l)  It 
was  adjudged  by  Beres/ordf  that  the  issues  in  tail  should  not 
alien,  no  more  than  they  to  whom  the  land  was  given  ;  and  that 
was  the  intent  of  the  makers  of  this  Act;  and  it  was  but  their 
negligence  that  it  was  omitted,  as  there  it  is  said.  In  this  case  by 
way  of  purchase  the  land  is  given  to  the  donees,  and  by  way  of 
limitation  to  the  issues  in  tail,  and  therefore  by  a  benign  interpre- 
tation the  purview  of  this  extends  to  the  issues  in  tail. 

*^  Nee  haheat  de  cmtero  secundua  vir^  ^c,{e)  These  are  but  eon* 
sequents  to  the  words  of  the  j)urview,  and  are  but  explanatory, 
and  not  of  substance,  and  might  well  have  been  omitted. 

<<  Yet  it  was  adjudged  soon  after  the  making  of  this  Act,  /  ) 
that  where  lands  were  given  in  frank-marriage,  and  the  husband 
died,  and  the  wife  took  another  husband,  and  had  issue  be- 
[^398]  fore  this  Act,  that  the  Hbsband  should  be  ^tenant  by  the 
curtesy  ;  and  the  principal  reason  was  upon  this  branch  of 
the  statute,  nee  habeai  de  cmtero  seatndits  vir,  4*<^r,  for  that  this 
restraint  proved,  as  there  it  is  said,  that  the  law  before  was,  that 
he  should  be  tenant  by  the  curtesy,  and  yet  without  question  the 
issue  should  not  inherit  that  land. 

''  Hereby  it  appeareth  that  a  formedon  in  the  descender  lay  not 
at  the  common  law,  but  was  given  by  this  Act,  and  the  form  of  th  e 
writ  is  here  set  down.(g) 

'^  Breve  quod  donator  haheat  recuperare  deficienie  exUu  satis 
est  in  usu  in  cancellaria, 

"  The  formedon  in  reverter  did  lie  at  the  common  law,  but  not 
^formedon  in  remainder  upon  an  estate-tail,  because  it  was  a  fee- 
simple  conditional,  whereupon  no  remainder  could  be  limited  at 
the  common  law,  but  after  this  statute  a  remainder  may  be  limited 
upon  an  estate-tail  in  respect  of  the  division  of  the  estates. 

'<  Sciendum  est  quod  hoc  statutum  quoad  alienalionem  tenementi 
contra  formam  doni  imposleram  faciendam  locum  hdbeaty  et  ad 
dona  prius  facta  non  extenditur, 

<*  This  clause  ought  to  receive  a  twofold  interpretation. 

(d)  6  E.  2,  Formedon,  62 ;  4  E.  3, 29. 

(e)  PI.  Com.  247 ;  Sleg.  BerklU*t  case. 

(/)  10  Ed.  I.  Form.  66 ;  vide  FaiC.  18  E.  I.  in  banco.  Rot.  27,  in  dower. 
(g)  Regula,  10  E.  Formed.  66;  4  E.  11.  lb.  60;  21  E.  III.  47;  F.  N.  B.  211  ;  PL 
Com.  240. 
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'<  Ist.  That  ad  dona  prius /acta  must  be  intended  of  feoffments 
or  alienations  made  by  the  donee  or  his  issues,  and  not 
to  gifts  made  by  the  donor,  for  to  them  this  Act  doth  ea> 
tend. 
*'' 2dly.  Dona  prius  facia^  ihui  Ib  past  pr(Uem  ^fiseita"  [*339] 
iam^  for  then  the  alienation  by  tenant  in  tail,  or 
his  issues,  was  good  in  law  ;  so  as  dona  here  are  to  be  id* 
tended  lawful  gifts,  and  made  in  due  manner,  and  such  as^ 
could  not  be  avoided,  for  law  alloweth  no  wrong.(A) 
^'  Ei  si  finis  super  hujusmodi  tenemefUum  imposterum  kveiur, 
ipso  Jure  sit  nuUus,{i)    This  Act  doth  not  make  the  fine  void,  but 
y^sojure  sit  nuttus,  that  is,  it  shall  not  bind  the  right,  yet  it  shall 
(as  hath  been  said)  make  a  disamtinuance. 

**  But  now  by  the  statutes  of  4  Hen.  7,  cap.  24,  and  32  Hen.  8^ 
cap.  34,  a  fine  levied  with  proclamations  doth  bar  the  issue  in  tail : 
but  a  fine  without  proclamations  is  a  discontinuance  only,  and  no 
bar.'* 

Finshj  in  his  book  entitled  ^  Law,''(A)  sajs,  ^  a  fee-simple  is  a 
fee-simple  conditional,  or  absolute.(/) 

Conditional  is  a  fee-simple  to  one  and  the  heirs  of  his  body ;  for 
that  is  a  fee-simple  at  the  common  law,  but  the  haying  of  issue  made 
it  a  more  perfect  fee-simple  than  before;  which  before  is- 
sue cannot  be  alienated ;  after  issue  had,  *becometh  an  abso-  [*340] 
lute  fee-si  mple,(m)  and  may  be  alienated  or  forfeited  by 
attainder  of  felony  ;  but  so,  as  if  the  issue  fail  before  the  aliena- 
tion, the  donor  or  giver  shall  have  it.''(n) 

In  the  celebrated  case  of  Idle  y.  Cooky{o)  Mr.  Justice  Powell 
observed,  <<That  the  sort  of  estate  which  is  now,  since  the  statute 
de  donis,  called  an  estate-tail,  was  well  known  before  that  statute, 
and  that  the  statute  did  not  create  the  estate,  but  only  preserved 
it ;  that  there  were  three  sorts  of  estates  of  inheritance  at  eommoa 
law :  First,  an  absolute  estate  of  inheritance  to  a  man  and  his  heirs ; 
Secondly,  a  fee-simple  qualified  as  to  the  time  of  its  duration,  as  an 
estate  to  a  man  and  his  heirs  as  long  as  J.  S.  has  heirs  of  his  body, 
or  as  long  Bowckurch  stands,  «  or  *  *  *  *f*\p)  ^'^^  '^  these  cases, 
though  the  estate  shall  descend  to  a  man's  heirs,  yet  they  shall  have 
it  for  no  longer  time  than  is  contained  in  the  respeetiye  limitations ; 
Thirdly^  fee-simple  restrained  as, to  what  heirs  dhall  inherit  it. 
And  this  was  called  a  fee-simple  conditional  at  common  law :  but 
that  is  not  so  to  be  understood,  as  if  upon  performing  the  condition  a 
fee  accrued ;  for  then  it  would  haye  been  the  same  case  as  a  eift 
for  life,  with  a  condition,  that  if  the  donee  did  such  an  act,  that 

{h)  4  E.  II.  Formed.  60;  12  H.  ly.  7 ;  21  Ed.  III.  46  Fl.  Com.  246 ;  first  part  of 
tb«  Inst.  s.  729,  730.  > 

(f)  6  £.  III.  20;  8  H.  IV.  10;  83  E.  HI ;  Estoppel,  280 ;  88  H.  6.  18. 
(Jb)  121  of  Edit,  of  1678.  (I)  40  Klis.  pi.  260. 

(m)  30  E.  I.  Form.  86.         (n)  7  E.  III.  36, 8,  per  4  EI.  11,  pi.  240 ;  30  E.  I.  ibid, 
(o)  Lord  Rajm.  1148.  {p)  Bting  an  erroneous  proposition,  is  omitted. 
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then  he  should  liare  a  fee,  and  consequently,  if  the  tenant 
[*'341]   in  fee-simple  conditional  had  aliened  before  issue  *had,  it 

would  have  been  a  forfeiture  of  his  estate,  which  was  not 
so.  But  it  was  only  a  qualification  as  to  what  sort  of  heirs  should 
inherit  it ;  but  the  tenant  in  fee  simple  conditional  had  an  estate  of 
inheritance  in  him  before  issue  had  ;  but  it  was  qualified,  as  to  the 
descent  ofity  to  such  particular  heirs  as  were  expressed  in  the  limi- 
tation. And  therefore,  if  lands  at  common  law  were  given  to  a 
man  and  the  heirs  male  of  his  body,  and  he  had  issue  two  sons,  and 
.the  eldest  son  had  issue  a  daughter,  the(^)  second  son  should  inherity 
and  not  the  daughter,  because  she  was  not  within  tfie  form  of  the 

giA" 

Lord  Chief  Justice  Lee's  language  (r)  was,  ^<  And  first,  at  com- 
mon law  all  inheritances  were  fee-simple  absolute,  fee-simple  con- 
ditional,  or  qualified  fee.  The  donor  had  only  a  possibility  of 
having  the  lands  again  ;  for  the  tenant  of  lands  entailed  before  the 
statute  had  only  a  fee-simple  conditional.  If,  before  issue  had^  he 
had  made  a  feofiment  in  fee,  the  donor  should  not  have  entered  for 
the  forfeiture  ;  but  this  feoffment  had  barred  the  future  issue;  and 
after  issue  had,  the  condition  was  performed  to  this  purpose,  that 
he  might  have  aliened,  and  thereby  have  barred  the  donor  and  his 
heirs  from  all  possibility  of  reversion  for  default  of  issue ;  and  as 
to  the  heirs  of  his  body,  he  might  have  barred  them  as 
[*342]  well  before  *issue  had  as  after.  By  having  issue,  the  con- 
dition was  performed  for  three  purposes ;  to  alien,  to  fpr- 
feit,  and  to  charge ;  but  the  course  of  descent  was  noi  altered  by 
having  issue. 

In  Co.  Litt.,(f)  Lord  Coke  observes,  '^  But  then  it  may  be  de- 
manded, seeing  that  there  was  no  reversion  or  remainder  expect-  • 
ant  upon  any  estate-tail  at  the  common  law,  nor  the  issue  in  tail 
had  any  remedy  by  the  common  law ;  if  the  tenant  in  tail  had 
aliened,^  then  by  what  law  is  the  alienation  of  tenant  in  tail  a  dis- 
continuance at  this  day  to  the  issue  in  tail,  or  to  him  in  reversion 
or  remainder?'' 

In  3  Rep.  4,  this  passage  occurs,  ^^  He  who  hath  the  remainder 
expectant  upon  the  estate-tail,  shall  have  a  writ  of  error  upon  a 
judgment  given  against  tenant  in  tail,  although  there  were  no  such 
remainder  at  the  common  law." 

Mr.  Butler^  in  treating  of  the  power  of  alienation  by  the  owner 
of  a  conditional  fee,  adds,(^/)  '^  This  general  power  of  alienation 
introduced  conditional  fees ;  one  species  of  them  was  formed  by  a 
grant  of  land  to  a  person  and  the  heirs  of  his  body.  This  mode 
of  limitation  operated  as  a  settlement  of  the  land,  so  far,  that  till 
the  donee  had  issue  inheritable  under  it,  he  could  not  alien  or 
charge  the  land  ;  but  after  he  had  issue,  the  condition  was  suppos- 
ed to  be  performed,  and  he  might  dispose  of  it  at  his  plea- 
[*343]  sure.  If  he  made  no  such  ^disposition,  the  land  descend- 
ed to  the  heirs  qf  the  body  of  the  grantee ;  and  on  failure 

{q)  Ace.  Litt.  8  23;  Co.  Lift  24  b. 

(r)  6  T.  Rep.  107.  (»)  1  lost.  327  a.  (/)  BuUer*8  Feame,  563. 
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t>f  such  heirs,  it  reverted  to  the  lord.  This  was  the  first  attempt 
in  our  law  at  a  settlement  of  real  property;  and  Bracton^  2  lib.  c. 
6,  fol.  18  by  mentions  that  these  limitations  might  be  so  far  multv- 
pliedy  that,  on  failure  of  heirs  of  the  body  of  the  first  donee,  the 
land  might  be  successively  limited  to  others  and  the  heirs  of  their 
bodies. ^^ 

In  Paints  case,(t^)  it  is  stated,  after  issue  had,  the  tenant  in  tail 
at  the  common  law  had  such  a  fee-simple',  that  his  collateral  heir 
which  is  not  heir  of  his  body  should  inherit.  And  if  land  were 
given  before  the  statute  to  husband  and  wife,  and  the  heirs  of 
their  two  bodies,  and  they  have  issue,  and  the  wife  dieth,  and 
the  husband  taketh  another  wife,  she  shall  be  eridowedy  as  is  held 
in  12  E.  IV.  2,  Markham^s  case;  and  by  consequence,  the  issue 
which  she  by  possibility  might  have  shall  inherit  the  land. 

Again  it  is  said, (a?)  '^  And  at  the  common  law,  if  lands  had 
been  given  to  husband  and  wife,  and  to  the  heirs  of  their  two 
bodies  begotten,  and  they  had  issue,  and  the  husband  died,  and  she 
took  another  husband  and  had  issue,  the  second  husband  should  be 
tenant  by  the  curtesy  ;  and  so  it  is  adjudged,  SO  E,  1.  FormedoUy 
66,  which  proveth  that  the  issue  by  the  second  husband  might  in- 
herit :  for- at  the  common  law  after  issue,  it  was  taken  to 
three  purposes  that  *the  tenant  in  tail  had  a  plain  fee-  [*344 
simple,  first,  to  alien  ;  second,  to  forfeit  it  by  attainder  of 
felony,  as  the  book  is  in  7  E.  3.  6  and  7  b.  So  that  although 
the  tenant  in  tail  afterwards  died  without  issue,  the  land  should 
not  revert  to  the  donor."  And  again, (y)  '*  That  the  tenant  in 
special  tail,  by  having  issue,  had  a  full  fee-simple  to  make  the  lands 
descendible  to  her  issues  by  any  other  husband  :  for  as  by  her 
alienation  she  might  make  strangers  to  the  blood  to  be  absolutely  in- 
heritable ;  so,  by  construction  of  law,  after  issue  had,  all  lineal 
heirs  of  her  body,  by  what  husband  soever  they  were  begotten, 
should  inherit  to  her,  as  a  benefit  and  incident  tacite  annexed  to 
her  estate  by  the  law  ;  for  it  was  said,  that  by  the  having  of  issue, 
it  was  a  gift  and  disposition  in  law  to  the  husband  for  his  life ; 
which  disposition  and  alteration  of  the  estate,  although  it  be  for 
life,  tacite  as  an  incident  to  it,  makes  the  issue  of  the  second  hus- 
band inheritable.'^ 

In  other  pages  it  is  said,(r)  **  At  the  common  law  before  the 
statute  oi  donis  conditionalibus,  if  lands  had  been  given  to  one  and 
the  heirs  male  of  his  body,  in  that  case  as  well  the  donor  as  the  do- 
nee had  a  possibility ;  the  donor  of  a  reverter^  if  the  donee  died 
without  issue  male^  and  the  donee  to  have  power  to  alien  if  he  had 
issue  male.  For  if  the  donee  had  issue  a  son,  now  to  some  intent 
the  condition  was  performed,  {or  post  prolem  suscitatamj 
he  had  *potestatem  alienandi ;  and  the  reason  thereof  was,  [*345] 
because  that  he  having  a  fee-simple,  and  having  issue,  his 
issue  could  not  avoid  the  alienation;  because  he  claimed  fee- 

(u)  8  Hep.  36.  (t)  8  Rep.  36.  (y)  8  Rep.  70  b. 

(«)  7  Rep.  35.  , 
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simple ;  whereof  the  father  might  bar  him«  And  although  that 
th6  donee  and  his  issue  also,  after  such  alienation  died  without 
issue,  yet  the  donor,  who  had  but  a  possibility  or  a  condition  in 
law,  and  no  reversion  or  estate  in  him^  could  not  have  recovered 
the  land  against  the  alienee ;  for  by  the  having  of  issue  the  con- 
dition was  performed  as  to  this  intent,  ec,  to  make  any  alienatiott. 
But  in  the  same  case  at  the  common  law,  if  the  donee  had  issue  a 
son  and  dieth,  yet  the  son  had  not  an  absolute  fee-simple  in  him, 
but  only  the  same  power  which  his  father  had,  sc,  to  alien  ;  and  if 
such  issue  died  without  issue,  and  without  making  of  any  aliena- 
tion, the  land  did  revert  to  the  donor,  as  Brian  holdeth,  12  E.  lY. 
3,  and  18  E.  III.  46,  by  Huse.  For  a  collateral  who  is  not  heir 
of  the  body  qf  the  donee  is  not  toithin  the  form  of  the  gift  ;  the 
limitation  being  to  the  heirs  male  of  the  body  of  the  donee,  which 
limitation  of  heirs  male  of  the  body,  doth  exclude  all  collateral 
heirs  for  ever  to  inherit.  But  the  policy  qf  the  law  was,  to  give 
power  after  issue  to  alien  for  two  causes ;  one;  that  an  estate  of  a 
purchaser  should  not  be  avoided  by  a  remote  possibility,  sc.  if  the 
donee  and  his  issue  should  die  without  issue ;  another,  if  he 

having  a  fee-simple  should  not  have  power  to  alien  after 
[*346]  *is6ue,  it  should  be  in  a  manner  a  perpetuity ^  and  a  re- 
straint of  alienation  for  ever,  which  the  common  law  for 
many  causes  would  not  suffer.  And  in  4  H.  IIL  Formedon,  64, 
it  is  adjudged,  that  where  lands  were  given  in  frank-marriage,  and 
the  donees  had  issue  and  died,  and  afterwards  the  issue  died  with- 
out issue,  that  his  collateral  heir  should  not  inherit ;  for  the  donor 
recovered  the  land  in  a  formedon  in  the  reverter :  and  in  the  said 
case,  if  the  donee  hath  issue  two  sons,  and  dieth,  and  the  eldest 
son  hath  issue  a  daughter  and  dieth  without  issue  male,  the 
younger  son  shall  inherit  a  fee-simple,  per  formam  doni  at  the 
common  law :  so  if  lands  were  given  to  one,  and  to  his  heirs  female 
of  his  body,  and  he  hath  issue  a  son  and  a  daughter  and  dieth,  the 
daughter  shall  inherit  an  estate  in  fee-simple  per  formam  doni, ' 
And  mark  well^  the  statute  of  donisj  &c.  doth  not  create  an  estate- 
tail  ;  but  of  such  estate  as  was  fee-simple  conditional ;  and  de- 
*  scendible  in  such  form  at  the  common  law,  as  now  by  the  statute 
the  land  shall  descend  ;  and  the  only  mischief  was,  that  the  donee 
after  issue  had  power  to  alien  in  disinherisin  of  his  issues,  and  bar 
of  the  reversion ;  but  it  doth  not  appear  by  the  said  Act,  that 
although  that  the  donee  had  issue,  yet  he  had  not  an  absolute  fee, 
so  that  the  collateral  heir  of  the  issue  should  inherit;  for  the  words 

of  the  Act  are,  Et  praeterea  cum  deficiente  exitu  de  hujus- 
[*347]   modi  feoffatis,  tenementum  sic  datum  ad  donatorem  *vel 

ad  ejus  hseredes  reverti  debuit,  per  formam  in  carta  de 
dono  hujusmodi  ezpressam,  licet  exitus,  si  quis  fuerit,  obiisset, 
per  factum  tamen  et  feofiamentum,  &c.  exclusi  fuenint  hujusque 
de  reversione,  &c.  by  which  it  appeareth,  that  if  the  heir  m  tail 
dieth  without  issite,  and  without  any  alienation  made,  that  Ihe  land 
shall  revert,  and  by  consequence  shall  not  descend  to  the  collateral 
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Imr,  do  E.  I.  FormedoD,  65.  If  the  donee  in  tail  alieneth  be- 
fore the  statute,  and  afterwards  hath  issue,  and  then  the  issue  dieth 
without  issue,  the  land  shall  revert;  for  he  had  not  power  to  alien 
at  the  time  of  the  alienation,  but  such  alienation  shall  bar  the  issue, 
as  it  is  adjudged  in  19  E.  II.  Formedon,  61,  because  that  he 
daimeth  fee-simple :  Note,^  these  rules  yet  hold  place  in  case  of  a 
grant  of  an  annuity  to  one  and  the  heirs  male  of  his  body,  and  all 
other  inheritances  which  are  not  within  the  statute  de  donis  coq- 
ditionalibus." 

In  Turner  y.  Turner^  these  passages,  proceeding  from  Lord 
£/oughboroughy{a)  occur  I  <^  An  annuity,  when  granted  with  words 
of  inheritance,  is  descendible,  but  as  to  its  security  is  personal  on- 
ly, may  be  granted  in  fee,  of  course  as  a  qualified  conditional  fee^ 
but  it  is  not  entailable. 

*^  It  has  been  argued,  that  no  remainder  can  be  created,  no  li- 
mitation over  can  take  effect  as  an  executory  devise.  But 
of  that  I  am  not  *so  satisfied,  provided  the  person  so  in-  [*348] 
tended  to  take  be  described  by  proper  words ;  as  if  to  Na- 
thaniel Richard  Turner  for  life,  and  if  he  die  without  leaving  issue 
male  at  his  death,  then  to  Charles,  it  would  be  good*  But  it  is 
unnecessary  to  give  a  decisive  opinion  upon  that  paft  of  the  cas<e, 
as  it  is  clear  that  no  limitation  of  an  annuity  can  tend  to  aperpe- 
tvity.  By  the  rules  of  the  common  law,  //i«re  is  nopoasihility  of 
limiting  over  such  an  estate.'^ 

In  Earl  of  Stafford  v.  Buckley, (b)  Lord  Hardwicke  made  the 
following  observations:  ^*  The  proper  kind  of  limitation  that  it 
[an  annuity]  is  capable  of,  is  distinct  from  mere  personal  goods 
and  chattels.  The  testator,  having  purchased  it,  was  seised  tn  fee 
of  it  at  the  tihie  of  making  the  will ;  and  might  direct  it  to  be 
settled  as  far  as  by  law  allowed  to  be  so  ;  not  by  way  of  strict  ei|- 
tail ;  because  not  within  the  statute  de  donisy  according  to  Lord 
Coke.  No  writ  of  entry  could  be  brought  of  it ;  nor  is  it  real 
estate*  And  the  very  statute  itself  shows  it  in  the  beginning  of  it^ 
nothing  being  included  therein  but  lands  and  tenements,  and  whM 
partakes  of  their  nature :  and  Co.  Lit  20,  says,  in  all  these  cases 
grantee  has  a  fee  conditional  as  before  the  statute.  The  settlement 
then  to  be  made  of  it,  supposing  the  first  question  that  it  is  includ- 
ed in  this  power  in  the  will,  is  in  this  manner :  To  the  daughter , 
for  life  and  the  heirs  of  her  body  ;  which  is  in  her  a  fee- 
^simple  conditional.  The  executors  then  clearly  could  not  [*349] 
carry  it  over  in  remainder  to  the  nephews ;  for  no  remain^ 
der  could  be  created  of  any  estate  not  unthin  the  statute  de  donis  j 
for  before  it  was  a  possibility  of  reverter ,  out  of  which  a  remain- 
der could  not  be ;  upon  this  notion,  that  being  but  a  possibility  it 
could  not  be  grantable  over  ;  and  if  before  the  statute  de  donis  a 
man  had  granted  lands  to  another  and' the  heirs  of  his  body,  and 
said  in  default  of  such  issue  over  to  B  and  his  heirs,  that  jran/ 

(fl)  Ambl.  7S2.  ,  (b)  2  Ves.  S.  180. 

VOL.   II.  22 
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over  had  been  void  ;  and  on  the  having  issue  tiie  condition  had 
been  performed)  and  the  grantee  himself  might  have  aliened  so 
as  to  have  barred  the  possibility  of  reverter.  So  here,  as  this  an- 
nuity is  not  within  the  statute  ae  donis^  if  settled  according  to  this 
will  to  her  for  life  and  the  heirs  of  her  body ;  if  carried  over  in 
default  of  such  issue  to  the  nephews,  that  would  have  been  void: 
as  soon  as  issue  had,  the  condition  is  performed  ;  she  might  have 
aliened,  and  barred  the  possibility  of  reverter  to  the  donor.  Here 
issue  has  been  had  :  and  consequently  an  absolute  fee  must  be,  if 
a  settlement  is  made  according  to  this  will.  This  I  take  to  be  the 
legal  construction  of  this  devise,  according  to  the  diflferent  nature 
of  these  estates  ;  and  this  (fori  would  not  be  misunderstood)  will 
not  affect  those  gr9ntS9  to  which  this  has  been  compared,  which 
have  been  frequent,  of  annuities  by  the  Croum  of  this 
[*350]  kind  with  remainders  over ;  for  though  a  common  *person 
cannot  grant  a  possibility,  the  Crown  can ;  as  it  may 
^ant  a  chose  in  action  ;  and  according  to  Miles  and  fVilliams,  I 
Wil.  252,  (which  is  truly  reported,)  his  grantee  may  sue  for  it  in 
his  own  name ;  although  a  common  person  cannot  grant  a  chose  in 
action  so  as  to  enable  grantee  to  bring  an  action  in  his  own  name. 
/  do  not  take  it  that  before  the  statute  de  donis  the  possibility  of  re- 
verter in  the  Croum  could  be  barred;  which  differs  all  these  grants 
of  the  Crown  from  cases  of  common  persons.  Therefore,  on  the 
directions  in  this  clause,  if  a  settlement  had  been  made,  the  exe- 
cutors must  have  settled  it  to  the  daughter  and  the  heirs  of  her 
body,  so.  as  to  be  a  fee  conditional  with  a  power  after  issue  had  to 
alien,  and  to  prevent  possibility  of  reverter." 

]Liord  Hardwicke,  in  a  subsequent  part  of  the  same  case,(fr)  add- 
ed, ^  For  as  it  is  to  be  admitted  to  be  out  of  the  statute  de  doms, 
the  consequence  would  be,  that  any  estate  they  could  have  created 
would  be  but  a  fee-simple  conditional ;  and  they  could  not  have 
carried  it  further,  but  must  have  stopped  at  James  and  the  heirs  of 
his  body  ;  for  if  they  had  attempted  a  remainder,  it  would  be  un- 
doubtedly a  release  and  discharge  of  the  condition,  for  which  I 
rely  on  the  case  in  Carthew,  that  a  fee-simple  conditional  cannot 
stand  together  with  an  absolute  fee,  but  will  be  merged  in  it ;  the 
reason  of  which  holds  just  to  this ;  and  there  was  no 
[*35l}  ^cast  before  the  statute  de  donis,  where  an  estate  was  grant- 
ed as  a  conditional  fee  to  one  and  the  heirs  of  his  body, 
and  the  same  estate  limited  to  his  heirs  or  remainder  to  another  ;  it 
could  not  be  done,  at  least  by  a  common  person :  I  will  not  enter 
into  the  question,  whether  it  copld  be  granted  by  the  Crown  by 
prerogative." 

By  Lord  Hardwicke  it  was  said,(c)  <<  Th5ugh  by  the  customs  of 
several  manors,  copyhold  estates  cannot  be  entailed,  yet  they  are 
capable  of  such  limitations  as  may  make  them  fee-simple  condi- 
tional." 

^)  2  Ves.  Sen.  56,5.  (r)  9  Mod.  484. 
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'  Mr.  fVatkinSy  citing  the  authorities,( J)  observes,(e)  "  Now  we 
£nd  it  expressly  adjudged,  in  several  cases,  that  the  statute  shall 
not  attach  upon  a  mere  limitation  to  a  person  and  the  heirs  of  his 
body  ;  but  that  such  limitation  will  give  a  fee  conditional  at  com- 
mon law;  and  that  the  tenant  may  alien  in  fee-simple  immediately 
on  his  issue  had." 

**  However,  it  is  laid  down  in  other  books,"  says  Mr.  Watkinsy 
(«/*)  ''  that  if  a  limitation  of  a  copyhold  to  one  person  and  the  heirs 
of  his  body,  with  remainder  over  to  another,  has  been  customary 
in  a  manor ;  or  if,  on  a  grant  to  one  and  the^ieirs  of  his  body,  the 
issue  has  avoided  the  alienation  of  his  ancestor,  or  recovered  in  a 
formedon  in  descender,  it  will,  with  the  co-operation  of  the  statute, 
be  a  good  entail."(^) 

*^'But  if  a  limitation  to  a  person  and  the  heirs  of  his  body,  [*352] 
with  remainder  over  to  another,  could  have  been  before  the 
statute,  and  this  must  necessarily  be  pre-supposed  before  we  can 
conceive  such  statute  to  co-operate  with  customs,  we  may  ask,  what 
was  the  nature  of  the  particular  estate  ?  Was  a  remainder  per- 
mittee! on  a  conditional  fee  ?  If  not,  and  such  estate  was'therefore 
neither  a  fee  conditional,  nor  an  estate*tai],  what  appellation  can  be 
assigned  to  it  ?  And,  consequently,  as  such  estate  was  certainly 
an  estate  of  inheritance,  and  yet,  as  certainly,  not  an  estate  in  fee* 
simple  absolute,  if  it  was  not  a  fee  conditional,  how  can  it  be  true 
that  all  estates  of  inheritance  were  cither  fee-simple  absolute  or 
conditional  before  the  statute? 

'^  If  such  limitation  had  been  by  custom,  and  the  alienation  of 
the  ancestor  could  have  been  avoided  by  the  issue,  the  estate  seems 
to  have  been  that  very  estate  which  the  statute  is  supposed  to  have 
established  ;  and  so  to  be  properly  an  estate-tail  (call  it  what  you 
please)  without  its  aid  ;  since  the  direct  end  of  the  statute  was  to 
prevent  alienation.  And,  consequently,  such  estate  would  have 
been  before  the  statute.  As  to  avoiding  the  alienation  by  a  forme- 
don in  descender,  it  may  suffice  to  remark,  that  the  formedon  must 
either  have  lain  at  the  common  law,(A)  or  been  given  by 
the  statute  £3fe  £/ont>;  and,  consequently,  if  such  *forme-  [*353] 
don  was  at  the  common  law,  it  must  have  been  before  the 
statute  ;  and  if  not,  it  was  the  effect  of  that  very  statute,  and  not 
of  any  thing  with  which  that  statute  could  co-operate. 

Now,  if  a  custom  to  grant  a  copyhold  in  fee-simple  will  warrant 
a  grant  to  a  person  and  the  heirs  of  his  body,  with  remainder  over, 
^t)  such  limitation  would  have  been  good  in  all  manors  where  a 
fee-simple  might  have  been  granted,  as  well  before  as  since  the  sta- 
tute, since  custom  must  have  been  immemorial,  and  consequent- 
ly anteriorly  to  such  statute.     Now,  if  the  statute  will  co-operate 


(cQ  Cro.  Car.  42 ;  Rowden  and  Malster,  Godb.  867.  S.  C.  and  the  cases  there  cited. 

(e)  IFotAtnion  Cop.  154. 

(/)   Walk,  on  Cop.  166.  (g)  See  Co.  Litt.  60  b.  2  Ves.  601. 

(k)  See  Plowd.  235 ;  2  Inst.  336;  Co.  Intt.  60  b. 

{%)  Stawnton  T.  BamUy  anlty  p.  47. 
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with  8uch  limitation  so  as  to  effect  an  estate-tail,  it  seems  to  follow 
that  entails  may  be  effected  in  all  manors  where  a  grant  in  fee- 
simple  is  allowed.  When  such  a  limitation  of  copy-holds  is  only 
regarded  as  conveying  a  conditional  fee,  the  person  to  whom  it  is 
so  limited  may,  on  issue  had,  convey  it  to  another  in  fee-simple 
by  a  common  surrender.  (A:) 

Mr.  fVatkins^s  observations  tend  strongly  to  prove  the  existence 
of  remainders  at  the  common  law ;  and  when  it  is  considered  that 
our  system  of  gifts  and  limitations  is  derived  from  the  feudal  law, 
it  will  be  evident  from  the  books  on  the  feudal  law,  and  from  Sir 
Martin  Wright^s  Book  on  Tenures,  (p.  25,)  that  limitations  of  re- 
mainders after  qualified  or  limited  estates  of  inheritance 
[*354]  were  in  common  use  ;  and  in  Scotland,  ^though  their  laws 
have  not  any  estates-tail,  properly  so  called,  yet  they  admit 
of  successii'e  estates  in  fee  by  way  of  substitution. 

In  the  report  of  fVillion  v.  Berkley j(l)  will  be  found  the  most 
ample  collection  of  learning  on  this  subject ;  and  it  was  the  intention 
of  the  author  to  have  introduced  extracts  of  the  more  material  and 
relevant  parts  of  the  report,  but  they  ran  to  so  large  an  extent  that 
the  author  did  not  feel  justified  in  increasing  the  bulk  of  this  work 
by  its  insertion,  although,  in  his  judgment,  this  chapter  would  have 
been  greatly  improved  by  its  insertion. 


[•35S]  *CHAPTER  IX. 

On  Estates-Tail. 

An  estate-tail  is  an  estate  of  inheritance,  to  a  man  or  woman,  and 
his  or  her  heirs  of  his  or  her  body,  or  heirs  of  his  body  of  a  particular 
description,  or  to  several  persons  and  the  heirs  of  their  bodies,  or 
the  heirs  generally  or  specially  of  the  body  or  bodies  of  one  person, 
or  several  bodies.  For  an  estate-tail  must  be  confined  to  the  de- 
scendants of  some  individual  living  or  dead,  or  of  two  persons, 
being  husband  and  wife,  or  who  may  lawfully  intermarry. 

When  two  persons  are  tenants  in  common  in  tail,  each  as  to  his 
or  her  share  is  to  be  considered  as  a  distinct  donee  in  tail.  But 
two  persons  may  be  joint-tenants  of  the  mere  freehold,  and  each 
have  a  distinct  estate  of  inheritance,  or  the  inheritance  may  be  in 
one  of  them  only. 

As  to  an  individual,  an  estate  is  an  interest  to  continue  as  long 
as  the  person  to  whom  the  gift  of  this  description  is  originally 

(k)  Cro.  Car.  42 ;  Rowden  and  Malster.  (Q  Plowd.  228. 
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made  shall  have  heirs  of  his  body,  either  generally,  or  of  some 
particular  description.  Durine  its  continuance  as  an  estate-tail, 
and  for  that  period  only,  it  will  devolve  on  these  heirs,  and  these 
heirs  only. 

It  is  also  to  be  observed,  that  a  person  may  *have  an   [*356] 
estate-tail,  and  yet  all  the  issue  shall  be  barred  to  inheWt, 
or  be  incapable  of  inheriting  as  the  children  of  an  a/ten,  or  be- 
cause they  are  barred  by  the  peculiar  operation  of  a  fine  with  pro- 
clamations, by  one  of  several  ancestors,  (a) 

According  to  Comyns,{b)  an  estate  is  said  to  be  entailed  when 
it  is  ascertained  what  issue  shall  inherit  (c) 

This  exposition  does  not  give  an  accurate  notion  of  an  estate  of 
this  quality.  There  is  not  any  characteristic  point  of  distinction, 
since  the  definition  is  equally  applicable  to  a  gift  of  an  estate  for 
lives  to  a  person  and  the  heirs  of  his  or  her  body. 

The  extent  of  the  limitation,  or  the  peculiar  form  of  the  gift, 
marks  the  quantity  of  the  interest. 

As  soon  as  there  is  a  failure  of  those  heirs  which  the  gift  de* 
eeribes,  the  estate  will  determine,  unless  it  be  extended  by  the 
operation  of  a  common  recovery,  or  by  discontinuance. 

For  this  reason,  it  is  important  to  advert  to  the  event  which  in 
point  of  law  occasions  a  failure  of  heirs. 

Now  a  failure  of  heirs  universally  happens  as  soon  as  there  is 
a  defect  in  the  line  of  those  heirs  in  whose  favor  the  entail  is  cre- 
ated. 

*With  a  view  to  estates  in  fee-simple,  and  other  fees  [*357] 
not  being  entails,  inheritable  blood,  and  consequently  the 
denomination  of  heirs,  ceases  on  the  attainder  of  a  person  convict- 
ed of  treason  or  felony. 

This  doctrine  is  not  equally  applicable  to  estates-tail,  even  when 
the  attainder  is  for  treason,  (33  Hen.  VIII.  c.  20,)  for  by  attainder 
of  tenant  in  tail  for  felony  or  treason,  the  blood  of  his  issue  as  heirs 
in  tail  is  not  corrupted. 

The  statute  de  aonis  cimditionalibus(d)  prevents  the  bar  to  the 
issue  by  any  act,  and  consequently  by  the  crime  of  their  ancestor* 
Subsequent  statutes  merely  give  a  tide  to  the  Crown  by  forfeiture ; 
and  by  their  operation  disinherit  the  issue. (^)  In  truth,  the  issue 
in  tail  succeed  in  the  character  of  issue  under  the  entail,  and  not 
under  the  description  of  heirs,  (y) 

Thus  though  a  tenant  in  tail  is  convicted  of  treason  or  felony, 
yet  so  far  as  no  forfeiture  is  incurred,  the  issue  may  take  as  heirs 
in  tail.  And  when  tenant  in  tail  is  attainted  of  treason,  and  there 
is  a  forfeiture  of  the  estate-tail,  the  character  of  heir  so  far  conti- 

(«)  Brown's  Ca.  8  Rep.  60.  b. ;  Beaam»nt't  Ca.  9  Rep.  140.  b. ;  Baker  t«  WUH$; 
Cro.  Ch.  476 ;  ErringUm  v.  Erringt^^  2  Bulstrode,  42. 

(6)  4  Com.  Dig.  6.  (e)  LiU.  t.  8.  (d)  13  £wd.  I.  c  1. 

(e)  3  Abstr.  313,  Airiey  Peerage,  Appendix,  No.  1. 
(/)  Vin.  Abr.  title  Blood,  corrupted,  3  Abstr.  393. 
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nues,  that  the  Crown  shall  hold  as  loDg  as  there  shall  be  any  issue 

who  might  have  inherited  under  the  entail. 
[*358]       This  proves  that  there  is  not  any  corruption  *of  blood 
of  the  heirs  quasi  heirs  of  entail,  so  as  to  determine  the  es* 
tate. 

The  existence  of  inheritable  blood  in  the  heirs  in  tally  even  aAer 
attainder  for  treason,  is  further  proved  by  this  case.  If  there  be 
grandfather,  father,  and  son,  and  the  grandfather  is  tenant  in  tail, 
and  in  his  lifetime  the  father  is  attainted  of  treason,  and  executed, 
the  grandson  may  succeed  to  the  grandfather  as  tenant  in  tail ;  and 
yet  he  could  not-succeed  as  general  heir  to  the  grandfather. 

This  is  one  of  the  many- anomalies  of  the  law  of  corruption  of 
blood. 

The  gift  by  which  an  estate  tail  is  to  arise  must,  either  in  terms 
or  in  legal  construction,  be  made  to  the  heirs  of  the  body.  For  it 
is  more  in  refspect  of  the  particular  heirs  to  which  the  limitation  is 
confined,  and  the  restriction  by  express  words  or  by  implication, 
that  the  heirs  shall  be  of  the  body,  than  of  the  time  of  continuance 
under  the  gift,  that  the  estate  is  denominated ;  for  though  a  gift  to 
a  man  and  his  heirs  of  his  body  convey  an  estate-tail, (^)  a  convey- 
ance to  a  man  and  his  heirs,  so  long  as  he  shall  have  heirs  of  his 
body  without  any  limitation  over,  and  without  words  of  explana- 
tion to  show  that  the  heirs  to  succeed  under  the  gift  are  to  be  those 
only  which  shall  proceed  from  the  body  of  the  donee,  passes  an 

.  'estate  infeey  and  not  in  tail. 
[*359]  Again,  although  a  gift  to  a  man  and  his  heirs  *of  his 
body  conveys  an  estate-tail,  a  limitation  to  a  man  who  is 
a  bastard,  and  to  his  heirs,  under  which  no  person  except  his  lineal 
descendants  can  possibly  entitle  themselves  by  right  of  succession, 
passes  an  estate  in  fee-sitnple.  . 

The  like  point  is  applicable  to  a  denizen. 

Distinctions  arising  on  wills  will  be  noticed  in  the  sequel.  The 
difference  is  between  a  gift  to  a  man  and  his  heirs  of  his  body  by 
express  limitation,  or  by  necessary  implication  ;  and  a  gift,  which 
from  the  particular  situation  of  the  party  cannot  give  a  right  of  suc- 
cession to  any  ottier  persons  than  those  in  the  direct  descending  line. 

The  only  way  for  accounting  for  the  difference  is  to  say,  that  a 
gift  of  the  former  description  is  within  the  statute  de  dords,  and 
that  a  gift  of  the  latter  description  is  not  within  that  statute  ;  that  the 
gift  of  the  former  sort  is  to  have  continuance  under  the  limitation 
so  Ions  only  as  there  shall  be  heirs  of  a  particular  description,  and  that 
the  gift  in  the  other  form  passes  ^/ee-simpley  which,  though  it  can- 
not descend  from  the  bastard  or  denizen  to  any  other  persons  than 
his  lineal  descendants,  owing  to  his  peculiar  situation,  and  because 
the  character  of  his  heirs  cannot  be  fulfilled  in  any  other  persons 
than  his  descendants ;  is  transmissible  through  the  medium  of  a 

(g)  See  observafioDB  on  this  point,  iupra,  118. 
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traitsfer  to  any  other  person,  with  a  general  power  of  alienation 
and  an  unlimited  right  of  succession. 

*To  propose  one  other  point  of  difference  :  the  gift  must  [^360] 
be  to  the  person,  and  either  immediately  or  mediately,  ac- 
cording to  the  rule  in  SheUey^s  Case,  to  the  heirs  of  his  body,  so 
that  the  heirs  are  to  take  in  succession  from  him,  and  as  his  heirs 
of  his  body.  For,  notwithstanding  the  children,  and  other  issue 
of  the  person  to  whom  the  gift  is  made  may  become  entitled  to  the 
land;  as  his  first  and  other  sons  o(  Vis  daughters^  in  their  character 
of  such  sons  or  daughters,  or  by  their  proper  names,  and  conse- 
quently as  purchasers,  they  have  the  land  originally  in  their  own 
right,  and  not  from  their  parent ;  and  as  their  ancestor  will  not 
have  an  estate-tail. 

And  if  an  entail  on  the  heirs  of  the  body  as  purchasers  be  cre- 
ated, that  entail  will  commence  in  the  issue,(A)  as  stated  in  the  first 
volume.(i) 

Again,  every  limitation  to  a  man  and  his  heirs  of  his  body  does 
create  an  entail. 

That  the  land  may  be  entailed,  it  must  be  limited  for  an  estate 
of  inheritance,  according  to  the  division  of  estates  into  those  which 
are  of  inheritance,  and  those  which  are  not  of  inheritance  ;  and 
therefore  a  gift  to  take  effect  through  the  medium  of  an  estate  of 
mere  freehold,  or  of  a  chattel  interest,  does  not  create  an  entail 
within  the  statute  rfe  don%s.{k) 

*0n  this  head  some  further  observations  will  be  offered  [*361] 
in  the  chapters  on  Estates  for  Lives  and  for  Years. 

Accoi:ding  to  the  determinations,  a  limitation  to  a  man  and  his 
heirs  so  long  as  another  person  shall  have  issue  of  his  body,  and  a 
limitation  which  in  terms,  or  in  construction  of  law,  is  to  a  man 
and  his  heirs  of  his  body,  afford  another  point  of  distinction.  A 
limitation  of  the  former  description  will  cease  by  a  failure  of  issue 
for  any  time  however  short,  though  there  shall  be  issue  of  that  de- 
scription at  a  future  period  \{kk)  while  under  a  limitation  of  the 
latter  description,  the  entail  will  revive  on  the  birth  of  such  issue 
as  are  within  the  terms  of  the  gift(/)  In  intendment  of  law  the 
estate  always  had  continuance,  even  while  no  issue  were  in  actual 
existence. 

An  estate-tail  may  be  either  absolute  (as  to  a  man  and  his  heirs 
of  his  body,  or  heirs  of  his  body  of  a  particular  description,  and 
either  generally,  or  determinable  on  a  collateral  event)  as  to  a 
man  and  his  heirs  of  his  body  so  long  as  a  tree  shall  stand,(9n)  or 
until  C.  returns  from  Rome,(n)  or  to  a  man  and  his  heirs  males  of 

(A)  Mandeville*! case,  1  lost  26 b.  SoxjiLheol  ▼.  5/oioei/,2  Mod.  207.  WiUUy,  Palmer^ 
6  Burr.  2616.  (t)  1  vol.  p.  279. 

(Jk)  An  instance  of  a  gift  in  tail  td  continae  for  years  will  be  Introduced  in  a  subse- 
quent page. 

(kk)  Noy,  192 ;  10  Vin.  Ab.  223 ;  pi.  17.   , 

(/)  10  Vin.  Ab.2a9;  8.8,  pi.  2;  230,  pi.  1. 

(m)  1  Mod.  Ill ;  Feame,  p.  9,  J. 

(n)  Mon  V.  Hare  J  Poph.  97 ;  Feame,  4. 
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body  till  he  shall  do  a  particular  act,  or  till  a  particular  acft 
[*362]  shall  be  done  by  some  other  person;  and  such  quality  *inay 
be  annexed  to  it  by  express  stipulation,  or  may  arise  from 
the  nature  of  the  estate  out  of  which  the  entail  is  supplied ;  and 
this  estate  majr,  by  a  eondition,  be  made  liable  to  be  defeated  on 
any  event,  consistent  with  the  rules  of  law,  which  shall  be  agreed 
on  for  that  purpose. 

And  when  the  estate,  out  of  which  the  entail  is  derived,  is  in  its 
nature  of  the  quality  pf  a  determinable  fee,  the  event  on  which  the 
original  estate  is  to  determine  will,  in  construction  of  law,  be  a 
collateral  determination  to,  and  will  circumscribe  the  continuance 
of,  the  derivative  estate-tail. 

The  statute  of  limitation  of  the  Crown,  which  settled  the  regal 
dignity  and  powers  on  the  princess  Sophia  of  Hanover  and  her 
heirs  of  her  body,  being  protestants,  also  a  gift  to  a  man  and  the 
h^rs  of  his  body  by  a  woman  of  the  name  of  Searky{n)  afford  ex- 
amples of  estates-tail,  with  collateral  determinations,  and  the  limi- 
tations mav  be  varied  in  any  manner,  according  to  the  agreement 
of  the  parties. 

The  estate,  though  determinable  by  express  limitation^  or  by 
construction  of  law,  may,  by  a  common  recovery  regularly  suffer- 
ed,(o)  become  an  estate  in  fee-simple ;  admitting  that  the  person 
by  whom  the  estate-tail  was  created  was  the  owner  of  an  estate  oi 

that  extent. 
[*363]       *If  he  had  only  a  determinable  or  qualified  fee,  it  seems 
now  to  be  the  prevailing  opinion,(/7)  that  the  estate  taker 
tinder  the  recovery,  will  not  be  more  ample  than  the  estate  of  the 
person  who  created  the  entail. 

And  a  common  recovery  suffered  by  a  person  who  was  tenant 
of  a  rent  charge  originally  given  to  him  or  his  ancestor  in  tail,  with* 
out  any  remainder  over,  passes  only  a  fee  determinable  on  the 
failure  of  the  issue,  inheritable  under  the  entail. 

The  reason  urged  for  this  decision  is,  that  the  grantor  never  in* 
tended  to  charge  the  land  with  a  rent  for  ever;  and  it  would  be  a 
wrong  to  the  terre-tenant  to  burden  his  estate  with  this  charge  for 
any  longer  time  {q)  than  is  limited. 

But  if  there  are  remainders  over,  the  recovery  may  give  an  es- 
tate co-extensive  with  these  remainders. (r) 

That  the  estate  taken  under  a  common  recovery  suffered  by  a 
tenant  of  a  determinable  estate-tail  will  be  BLfee-^impkf  was  adnUi' 
ted  in  Stanhope  v.  Thacker,{8)  so  far  as  the  legal  effect  of  the 
common  recovery  was  under  consideration.  In  that  case,  the  court 

(n)  Page  ▼.  Hayward,  2  Salk.  670. 
'  (o)  Benson  ▼.  Hodaon,  1  Mod.  106 ;  Page  ▼.  Haywardy  Salk.  670;  Driver  ▼.  EdgoTp 
Cowp.  379 ;  Chdliver  ▼.  Atkbif,4  Burr.  1929.  Preiton,  1  Conrey.  a 

(p)  1  Convey,  p.  2. 

(q)  Chaplin  v.  Chaplin^  3  P.  Wmi.  229;  Butler  on  1  liist.  298  a.  d.  2;  3  P.  Wins. 
230,  in  Chaplin  v.  CAiw/tn,  cites  2  Lutw.  1266. 

(r)  Weeks  v.  Peoc/t,  Lutw.  384 ;  1  Preston  on  Conrey.  3. 

(*)  Stanhope  ▼.  Thaekert  ^'^-  ">  Ch.  435. 
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of  Chancery  tssumed,  under  the  particalar  circumstances, 
the  jurisdiction  to  treat  the  tenant  in  tail  'suffering  the  fe-  [*364] 
coTery  to  be  a  trustee  for  those  in  remainder,  though  their 
legal  estate  was  barred  by  the  recovery  ;  and  as  this  case  exhibits 
the  practice  of  the  court  of  Chancery  in  exercising  ^controlling 
power  oyer  the  legal  effect  of  a  legal  instrument,  |nd  thereby 
abridging  the  extent  of  the  legal  ownership  acquired  under  the  re- 
covery, it  will  be  relevant  to  the  general  scope  of  these  observa- 
tions to  i Introduce  this  case.  , 

In  the  case  of  Stanhfype  v,  ThacktVy  Gilbert  Thacker,  on  the 
marriage  of  6.  T.  his  son,  by  indentures  of  l^se  and  release  in  the 
year  1670,  conveyed  certain  estates  to  trustees  and  their  heirs,  to 
the  use  of  himself  the  father,  for  his  life,  remainder  to  Jane  his 
wife  for  Kfe,  remainder  to  Gilbert  his  son  for  ninety-nine  years,  if 
he  should  so  long  live,  remainder  to  trustees  and  their  heirs  during 
the  life  of  his  son,  to  support  contingent  remaindei*8,  remainder  to 
the  intended  wife  for  life,  for  her  jointure,  remainder  lb  the  first 
and  other  sons  of  the  marriage  in  tail  male  successively ,|i'emainder 
to  the  daughter  and  daughters  of  that  marriage,  and  thejr  heirs  of 
their  bodies,  till  thty  shouldj  out  of  the  renhy  iasttes  and  profits  of 
the  said  premtseSj  have  raised  and  received  the  sum  of  SfiOOL  ;  and 
after  the  sum  raised,  or  in  case  there  should  be  no  such  dati^hter 
or  daughters,  then  to  the  heirs  of  the  body  of  G.  the  son,  w>th  re- 
maindeps  over. 

The  marriage  took  effect,  and  the  son  and  *his  wife  had  [*365] 
issue  only  two  daughters,  who  being  in  possession  after  all 
the  preceding  estates  were  determined,  suffered  a  common  recove- 
ry to  the  use  of  themselves  and  their  heirs.  One  question  in  this 
case  was,  whether  by  this  recovery  the  remainders  were  barred  t 
and  it  was  argued  that  they  were  barred,  because  the  primary  in- 
tention of  this  limitation  was  to  make  them  tenants  Mpil ;  and  the 
raising  of  the  3,000/.  was  but  the  secondary  intentTmFthereof,  andf 
when  they,  being  so  tenants  in  tail,  suffered  a  common  recovery^ 
that  barred  their  estates-tail,  and  the  remainders  depending  there- 
on, under  the  cases  of  Benson  v.  flitdson^  (1  Mod.  108  to  112,}  and 
the  several  cases  there  put  by  Lord  Hale.  But  as  to  this  point, 
Lord  Chancellor  (Cowper)  was  clearly  of  opinion,  both  upon  the 
first  speaking  to  it,  and  the  next  day  after,  that  this  was  but  in  the 
nature  of  a  security  for  the  3,000/. ;  and  though  the  recovery  bar- 
red  the  estate-tail  and  remainders  at  law,  yet  the  daughters  we|« 
but  in  the  nature  of  trustees  after  the  3,000/.  raised  for  those  in  re- 
mainder ;  and  that  before  the  recovery  they  had  but  an  estate-tail 
for  their  security  for  the  sum  ;  i^nd  that  now  after  the  recovery  they 
had  a  fee-simple;  but  still  the  same,  in  a  court  of  equity  ^  was  but  a 
security  till  that  money  was  raised  ;  that  those  in  the  remainder  had 
the  equity  of  redemption  in  the  same  manner  as  the  per- 
son who  made  that  security  would  have  had  if  no  *$uch  [*366] 
limitation  in  remainder  had  been  ;  and  that  therefore  they 
might  at  any  time>  by  payj|^g  off  that  .^^,000/.  determine  [in  equity 
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it  must  be  understood]  the  estate  of  the  duughters,  and  then  the 
daughters  wou}d  be  but  trustees  for  them  ;  and  his  lordship  gare 
directions  for  raising  the  money  by  sale  or  mortgage^  and  for  the 
manner  of  taking  the  account. 

Though  the  estate  taken  under  a  common  recovery  suflered  by 
tenant  in  tail  will  be  a  Jee-simpk,  the  course  of  descent  of  that 
estate  will(/)  depend  on  the  manner  in  which  the  estate-tail  was 
derived  by  the  person  who  suffered  the  recovery,  whether  by 
purchase  or  by  descent. 

Taking  by  purchase,  he  will  have  aoTestate  descendible  to  his 
heirs  generally,  as  an  estate  of  indefinite  quantity,  and  with  a  right 
of  unlimited  succession* 

Taking  by  descent^  he  will  have  an  estate,  which,  though  of  in- 
definite  quantity,  and  authorizing  him  to  alien  in  fee-simple,  wiU 
be  held  under  a  limited  right  of  succession  :  admitting  those  heirs 
only  to  take  by  descent  from  him  who  are  of  the  blood  of  the  per- 
son to  lyhom  the  estate-tail  was  originally  limited ;  and  in  the 
same  manner  as  if  that  person  had  been  the  first  purchaser  of  the  fee 

carved  out  of  the  estate-lail.(t/) 
[*3$7]  These  observations  proceed  on  the  assumed  *fact,  that 
the  tenant  in  tail,  suffering  the  common  recovery,  has  the 
old  use  by  express  limitation  or  by  implication  of  law,  immediately 
under  the  common  recovery^  without  the  intedrvention  of  any  other 
conveyance  from  a  person  who  takes  the  fee  under  a  deckratioa  of 
the. use  of  the  common  recovery  in  his  favor. 

The  like  point  was  decided  as  to  copyholds  ;(y)  and  thatcas^ 
wasprofessedly  decided  on  the  authority  of  Martin  on  th^  dem^ 
qf  TregontoeU  v.  Slrachan;{z)  that  case  doth  not  appear  to  be  a^ 
authority  for  the  conclusion.  In  Martin  v.  Strachnn  the  point  exr 
pressly  agitated,  first  in  the  court  of  King^s  Bench,  and  afterwi^rds 
in  the  House  of  Lords,  was,  whether  under  a  recovery  suffered  by 
a  person  wmr^was  tenant  in  tail  by  purchase,  with  reversion  tp 
himself  In  fee  ex  parte  maiernd  tp  the  use  of  himself  in  fee,  the 
fee  was  descendible  from,  him  to  his  heirs,  ex  parte patemdf  or  to 
his  heirs  ex  parte  fmiternd^  and  in  both  courts  it  was. determined 
that  the  estate  did  not  descend  to  the  heirs  on  the  part  of  the 
mother. 

There  is  nothing  in  the  decision  of  Martin  v.  Sirachan,  in 
either  of  the  courts,  which  establishexl  with  certainty,  that  a  pre- 
ference would  have  been  given  to  the  heirs  ex  parte  mattrni^ 
though  it  had  been  a  fact  in  the  case,  that  the  person  who  suffered 
the  recovery  had  been  tenant  in  tail  by  descent  from  his 
[*366]  mother ;  but  "^il  is  reconcileable  with  a  large  class  of  cases 
which  have  arisen  on  uses,  since  the  statute,  which  tnins* 
fierred  them  into  possession,  (a) 

(2)  Maflin  ▼.  SlrBchan^  WUies  Rep.  444. 

(u)  1  Preston  on  Convey,  p.  196, 318. 

(y)  Rot  ondem.  Crow  ▼.  Baldwerc,6  Tetro  Rep.  104. ' 

{a)  1  Wilg.  t.  S6 :  Sh.  719 ;  4  Bro.  Pari.  C.  485. 

(o)  27  Hen.  Vllf.  c.  10. 
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In  equity  the  trust  followed  the  ownership  of  the  land  ;  and  in 
Chancery,  the  person  who  would  have  been  heir  to  the  land  was 
allowed  to  be  heir  to  the  use  or  trust  of  the  land ;  and  when  usee 
were  transferred  into  possession,  the  statute  expressly  provided 
that  the  estate  in  the  land  should  be  held  in  the  same  plight,  man- 
ner and  degree,  as  the  use  was  held. 

On  this  ground,  maternal  heirs  of  a  tenant  in  tail,  taking  the 
estate-tail  by  descent,  and  suffering  a  recovery,  retained  more 
equity  to  have  the  land  than  the  heirs  in  the paternalline. 

Now  suppose  tenant  in  tail  to  have  suffered  a  recovery  to  the 
use  of  a  stranger  in  trust  for  himself  (the  tenant  in  tail)  and  hia  heirs, 
then,  because  under  the  general  principles  by  which  courts  of 
equity  are  influenced,  the  maternal  heirs  would  be  entitled  to  the 
benefit  of  the  trust,  to  the  exclusion  of  the  paternal  heirs ;  the 
principle,  as  stated  in  Crow  v.  Baldtvere,  in  favor  of  the  mater- 
nal heirs^  is  fully  warranted  by  a  long  series  of  determined  cases ; 
and  in  Martin  v.  Strachan^  Lord  Chief  Justice  Lee  adverted  to 
this  doctrine ;  and  he  must  have  relied  on  it  as  the  ground  on 
which  his  determination  was  to  be  founded. 

*His  observations  were,  <^  The  rule  of  descent  is  known,  [*969] 
anfiii  will  be  agreed.  If  a  man  seised  as  heir  on  the  side 
of  the  mother,  make  a  feoffment  in  fee  to  the  use  of  himself  and 
his  heirs ;  the  use  being  a  thing  in  trust  and  confidence,  shall  en- 
sue the  nature  of  the  lands,  and  shall  descend  to  the  heir  on  the 
part  of  the  mother,  Co.  Lit.  1 3  a.  3  Lev.  406.  C^odbold  v.  Free- 
atone.  And  it  will  be  the  same,  if  the  limitation  be  byjSne  atui 
reeo^ry ;  it  is  still  the  ancient  use  ;  and  there  is  no  difference 
whether  upon  the  conveyance  of  an  estate  any  part  of  the  use  result 
by  implioation  of  law,  or  whether  it  be  reserved  by  express  decla- 
ration to  the  party  from  whom  the  estate  moved  ;  and  so  is  the 
case  oiJibhot  v.  Burton,  Salk.  590,  11  Mod.  181.''  But  this  rale 
holda  only  where  lands  come  by  descent,  and  not  where  a  person 
takes  by  purchase.  And  therefore  if  a  man  have  issue  a  son  and 
dietb,  and  the  wife  also  dieth,  lands  are  letten  for  life,  remainder 
to  the  heirs  of  the  wife,  the  son  dieth  without  issue  ;  the  heirs  on 
the  part  of  the  father  frhall  inherit,  and  not  the  heirs  on  the  paH  of 
the  mother ;  because  it  vests  in  the  son  as  a  purchaser.''(z) 

Lord  Kenyan  observed,  (5  Term  Rep.  108,)  '*  The  operation 
of  a  fine  and  a  recovery  on  questions  of  this  kind  is  extremely  dif- 
fereiit«  If  a  tenant  in  tail,  with  a  reversion  in  fee  to 
^hinMelf,  levy  a  fine,  the  effect  of  that  fine  on  the  estate-  [*370] 
tail  is  to  create  a  base  fee,  and  that  fee  becomes  merged  in 
the  other  fee,  and  lets  in  all  the  encumbrances  of  the  ancestor, 
which  has  frequently  happened  in  practice  from  such  a  peraoa 
being  HI  advised  to  le?y  a  fine  instead  of  suffering  a  recovery. 
Oenetally  speaking,  when  two  esutes  unite  in  the  same  person  \m 
the  same  right,  the  smaller  one  is  merged  in  the  other,  except  in 

(t)  I  tn»t  13  a. 
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the  case  of  an  eatate-tail  and  a  reveraion  in  fee,  which  may  exist 
together ;  in  such  a  case,  by  the  operation  of  the  statute  4^  donis^ 
the  estate*tail  is  kept  alive*  not  merged  by  the  reversion  in  fee." 

It  may  ^be  safely  stated  that  there  is  an  established  difference  be- 
tween the  effect  of  a  fine  and  common  recovery  by  a  person  who 
has  an  estate-tail  with  the  inimediate  reversion  or  remainder  in 
fee. 

By  a  fine  without  a  common  recovery  it  is  clear  that  the  estate- 
tail  will  be  docked  or  barred  ;  the  privilege  of  the  issue  taken 
away  and  the  estate-tail  became  a  determinable  fee,  and  by  merger 
of  this  estate  the  reversion  or  remainder  in  fee  will  take  place  Im- 
mediately ;  the  reversion  or  remainder  being  the  old  estate,  will  de- 
scend in  the  same  manner  as  it  would  have  done  as  a  separate  and 
distinct  estate  (e.  g.)  ex  parte  maiemd  or  paterna^  according  to 
the  line  through  which  the  estate  is  derived,  or  as  from  the  conu- 
aor  in  the  fine,  as  the  first  purchaser  when  he  is  the  first  purcha- 
ser. 
[*371]  *When  a  common  recovery  is  under  the  same  cir- 
cumstances suffered,  a  fee-simple  taken  as  a  feudum 
novum  ut  aniiquum  is  carved  out  of  the  estate-tail,  and  the  estate 
thus  acquired  descendible  to  all  the  heirs  of  the  person  who  was 
the  first  donee  or  purchaser  of  the  estate-tail.(a) 

So  far  as  the  case  of  Crow  v.  Baldwere  has  settled  the  law  in 
regard  to  freehold  lands,  it  is  reconcilable  with  the  learning  on 
uses.  But  limitations  of  copyhold  lands  are  not  governed  by  the 
same  rule. 

Though  it  be  true  that  the  ultimate  use  in  a  settlement  of  eopy- 
hoU  lands  to  the  settlor  and  his  heirs  is  the  old  reversion  of  tlie 
copyholder,  and  is  part  of  his  former  ownership,  yet  this  is  un- 
der the  rules  of  the  common  law,  and  not  under  Uie  doctrine  of 
uses.  (6) 

Now  in  Craw  v.  Baldwere  the  estate  was  completely  changed. 
The  entire  fee  became  vested  in  the  demandant  in  the  recovery, 
and  was  re-conveyed  by  him  to  the  former  tenant  in  tail ;  and  tiiis 
case  seems  to  fall  within  the  range  of  those  cases  in  which,  as  to 
freehold  lands,  it  has  been  decid^,  that  a  feoffment  by  the  owner, 
and  a  re-conveyance  to  him,  will  change  the  order  of  descent,  since 
he  takes  back  the  estate  under  the  rules  of  the  common  law,  and 

not  under  the  doctrine  of  uses. 
[*S72j  *It  may  be  conceded,  that  if  no  surrender  had  (in  Crow 
V.  B(Udwere)  been  made  by  the  demandant,  and  he  had 
been  a  trustee  for  the  vouchee  in  the  recovery,  the  equitable  fee 
would  in  equity  have  been  descendible,  as  if  the  donee  of  the  estate- 
tail  had  been  the  first  purchaser  of  the  fee.  But  it  does  not  follow, 
consistently  with  any  principle  of  law  or  equity,  that  the  vouchee 
in  the  recovery,  taking  back  the  fee  by  means  of  a  aurrender  from 

(a)  The  author  n  not  certain  whefber  this  ift  obtenration  ar  i  quotation* 
W  AMenr.  OrigUh,  4  Burr.  Wd ;  1  Watki^t  Copy.  96» 
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the  deniandanty  should  be  in  tinder  his  old  estate.  Evea  as  to 
freehold  Jands,  thouf^h  the  trust  be  transmissible  through  mater- 
nal heirs  ;  yet  when  the  cestui  que  trust  takes  a  conveyance  from 
the  trustee,  this  fee  will  be  descendible  from  him  as  the  first  pur- 
chaser, without  regard  to  the  person  who  was  the  first  purchaser 
under  the  original  conveyance  to  the  ancestor  of  the  party,  ilfa- 
son  y,Day,{a)  and  Doe  dem.  Hulch  v.  Putt,{b)  fully  admit  this 
principle. 

In  Crow  V.  BaldtoerCy  Lord  Kenyofiy  in  delivering  the  judg- 
ment of  the  court,  observed,  <^a  distinction  however  has  been  ta- 
ken by  the  plaintiff's  counsel  between  the  operation  of  a  com- 
mon recovery  respecting  copyholds  and  freeholds.  But  it  would 
lead  to  perplexity  if  di£rent  rules  were  applied  ta  different  sorts 
of  estates ;  copyhold  estates  are  neither  within  the  statute  de 
daniSf  nor  that  of  uses ;  neither  indeed  are  they  the  subject 
of  entails,  unless  *there  be  a  custom  in  the  manor  to  war-  [*373] 
rant  it  (which  real  custom  was  admitted  in  this  ease).  It 
was  in  conformity  to  the  rule  respecting  real  estates,  and  to  pre- 
vent any  estate  being  unalienable,  that  the  same  rule  was  adopted 
in  the  case  of  copyholds  ;  as  a  means  of  unfettering  estates,  and  to 
prevent  perpetuities.  And  I  know  of  no  authority  which  makes 
any  distinction  in  this  respect  between  copyholds  and  freeholds. 
In  all  other  points*  where  the  lord  of  the  manor  is  not  prejudiced, 
the  same  rules  of  descent  apply  equally  to  both.  But  this  case 
has  been  ingeniously  argued  on  the  forms  of  a  recovery,  and  it 
has  been  compared,  as  to  the  copyholds,  to  the  case  of  a  feoffment 
and  re-feoffment.  But  this  is  by  no  means  like  the  case  of  a  feoff- 
ment and  re-feoffment ;  and  we  cannot  enter  into  these  forms  ; 
they  are  perhaps  inexplicable ;  but^they  must  betaken  as  a  mere 
mode  of  conveyance  by  a  tenant  in  tail ;  and  ought  so  to  be  consi- 
dered in  all  respects;  it  was  so  considered  by  the  court  in  the  case 
of  Martin  v.  Strachan.  Without  however  wasting  time  in  go- 
ing through  the  doctrine  laid  down  by  Lord  Chief  Justice  Lee  in 
that  case,  I  think  we  are  bound  to  adopt  the  authority  of  it  here, 
and  to  apply  it  to  both  these  species  of  property.  Therefore  that 
part  of  the  estate  which  the  person  who  suffered  the  common  re- 
covery took  by  purchase,  must  go  to  the  heir  ex  parte 
paternity  and  that  which  she  took  by  descent  ^frorn  the  [*374] 
fnatemal  ancestor f  to  the  heirs  ex  parte  matema.^' 

With  great  deference  and  respect  it  may  be  observed,  that  in 
the  bumble  judgment  of  the  author  of  this  essay,  this  is  one  of 
the  few  cases  in  which  Lord  Kenyan  seems  to  have  been  surprised 
into  a  judgment  by  departing  from  first  principles ;  and,  contrary 
to  his  intention  and  his  general  habits,  to  have  made  an  anomaly 
by  establishing  in  effect  that  which  he  meant  to  avoid  ;  a  differ- 
ence betweea  limitations  o(  freehold  and  copyhold  lands. 

The  opinions  of  Mr.  Feame  and  of  Mr.  Butler  prior  to  the  de- 

(fl)  Prec.  in  Cha.  311>.  (6)  Dougl.  Rep.  771.    Watk.  Dc8.  181. 
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eision,  were  that  the  course  of  deseent  was  changed.  Nettlier  of 
them,  at  least  Mr.  Butler f  ever  altered  that  opinion.  This  is  stated 
with  bis  permission. 

It  is  a  quality  of  an  estate*tail  to  entitle  none  besides  the  issue 
CT  lineal  descendants  of  the  ^t  taker,  or  those  who  stand  in  the 
same  degree  of  relation  with  him,  and  these  only  when  they  can 
severally  claim  in  successive  order^  under  a  general  name  of  pur- 
chase, which  they  can  all  answer  ;  as  heirs  qf  the  body  of  their 
father,  or  of  some  other  aneestor.  Thus,  as  it  has  been  akesdy 
stated»(c)  a  gift  to  a  man  and  hi»  heirs  of  the  body  of  his  father,(4i) 
conveys  an  estate  in  fee,  and  not  an  estate-tail ;  while  a  gift  to  UiO 

heirs  of  the  body,  to  take  as  purchasers  by  that  name,  will 
|[*d75]  entitle  all  *issues  in  sucoessive  order,  in  the  same  manner 

as  a  gift  to  their  ancestor  and  his  heirs  of  bis  body(e) 
would  have  entitled  them. 

A  few  observations  on  the  manner  in  which  heirs  of  the  body 
take  under  an  estate'-tail  may  be  useful.  In  the  first  place,  they 
take  6y  descent ^  and  not  by  purchase.  In  this  respect  thei^  is  a 
difference  between  heirs  in  tail  and  heirs  taking  as  special  oeeu^ 
pants  ;  test  special  occupants  take  by  transmission  ;  or  as  objects 
specially  designated,  and  not  strictly  and  properly  as  heirs  by  de* 
soent. 

Although  heirs  of  the  body  take  by  descent,  it  is  not  neoeseary 
they  should  be  the  actual  heirs ;  one  person  may  be  the  coocunoo* 
law  heir,  and  another  person  be  the  heir  under  the  entail,  and 
different  estates-tail  may  descend  in  difierent  lines,  and  to  differ* 
ent  persons  as  heirs.  And  half  blood  is  not  any  impediment  to 
the  right  of  an  heir  in  tail,  to  take  by  descent ;  for  the  rule  of  the 
common  law  does  not  apply  to  entails.  It  is  sufficient  .that  he  be 
heir,  according  to  the  form  of  the  gift,  and  not  necessary  that  he 
ahould  be  heir  of  the  itohole  bleed  to  the  person  last  actually  sebed^ 
and  that  is  the  only  rule  which,  as  to  estates  in  fee'^imple^  and 
other  estates  in  fee,  excludes  the  half  blood. 
Even  for  the  purposes  of  alien ation>  so  as  to  be  bound  by  the 

acts  of  the  ancestor,  the  heirs  in  tail  are  bound  as  desoen* 
[*37i]  dants ;  they  do  not  *take  sueoessitfc  eetateSf  hot  all  the 

heirs  under  an  entail  take  one  and  the  same  estatay(/) 
and  many  consequences  of  law  follow  from  this  result 

First,  An  alienation  by  a  tenant  in  tail  by  lease  and  felease  is, 
as  against  the  issue,  voidable  only,  and  not  void,  while  a  like  alien- 
ation is,  as  against  other  -persons  entitled  in  remainder  aad  re* 
version,  of  no  offset  whatever.    It  is  actually  void. 

The  like  observation  applies  to  leases  lor  lives,  not  beiilg  dis* 
eontinuances,  and  leases  for  years ;  and  to  grants,  bargains  and 
sales,  and  other  rtgA^n/ or  innocent  conveyances;  asid  a  yoidable 
lease  or  conveyance  may  be  confirmed  by  the  heir  in  tail.(g) 

(c)  1  Intt  27.  (d)  1  vol.  460.  (e)  T  lost  2tf. 

(/)  1  Vol.  280.         (g)  JUachct  t.  Clerk,  2  Lord  Raym,  778. 
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But  a  mere  and  simple  confirmation  or  acceptance  of  rent  will 
not  bind  sttccessire  heirs.  Each  heir  in  his  turn  may,  unless  boond 
by  some  other  means,  as  fine  or  recovery,  or  effectual  alienation, 
(A)  disaffirm  the  lease  or  other  alienation. 

But  the  statute  of  limitations  and  statute  of  nondaim  on  fines, 
are  allowed  to  operate  as  a  bar  to  all  the  issue  under  the  entail,  if 
there  be  onee  a  bar  against  the  tenant  in  tail  or  the  heir  for  the  time 
being  under  the  entail.  However,  when  there  are  several  coheirs, 
one  or  more  of  them  may  be  barred  as  to  his,  her,  or  their 
share  or  shares;  leaving  the  right  open  *for  the  share  or  [*37T] 
shares  of  the  other  coheir  or  coheirs. 

The  statutes  of  4  Hen.  7,  c.  84,  and  38  Hen.  8,  c.  36,  which 
make  fines  with  proclamations  a  bar  to  heirs  in  tail,  have  introduc- 
ed  many  anomalies  unknown  to  the  rules  of  the  common  law,  ex* 
eept  that,  in  soane  degree,  they  are  consistent  with  the  common*- 
law  doctrine  in  respect  of  estoppel,  by  fines,  of  general  heirs.  It 
would  be  an  useless  repetition  to  enumerate  the  various  distinc* 
tiens  to  be  found  in  tiie  liooks  by  way  of  eJt|)06ition  or  illustration 
of  these  statutes. 

The  leading  cases  en  the  subject  are,  Grani^^  case,  10  Rep.  50 ; 
DwM9mbe  v.  Wingfield^  Hob.  254;  M^  fFUliam'a  ene,  Hob. 
338;  Bemumani^a  case,  9  Repw  139;  Brringtan  v.  Erringiant  2 
Bttlntr.  48  }  Baker  v.  WUlis^  Cro.  Car.  476 ;  aiid  the  more  im« 
pertant  distinctions  are  collected  in  the  chapter  on  Fines,  in  the 
Treatise  on  Conveyancing,  p.  819. 

The  origin  of  eslate»-tail,  according  to  their  present  nature,  and 
flie  qualities  annexed  to  thetn  at  this  day,  are  clearly  deducible 
finN»  the  statute  fife  dcmis.  {i) 

The  estate  is  denominated  from,  the  c^ualtfiealion  aaneoMd  ta  the 
terms  of  the  gifti    The  statute  de  ilont^  requires  the  intention  of 
the  person  who  gives  the  estate^  and  is  called  the  donor j 
(while  the  person  to  whom  the  estate  *is  given  is  called  [*378] 
the  donee^fjt)  ta  be  observed  according  to  the  words  in 
which  he  has  expressed  his  intention. 

Thisstatute  hasa  recital  in  these  words:  '^Concerning lands  that 
many  times  are  given  upon  condition,  that  is,  to  wit,  where  any 
giveth  his  land  to  any  man  and  his  wife,  and  to  the  heirs  begotten 
of  the  bodies  of  the  same  man  and  his  wife,  with  such  condition 
expressed',  that  if  the.  same  man  and  his  wife  die  without  heirs  of 
their  bodies  between  them  begotten,  the  land  so  given  shall  revert 
to  diQ  giver  or  his  heirs.  In  case,  also,  where  one  giveth  lands 
in  free  marriage,  which  gift  hath  a  condition  annexed,  though  it 
be  net  expressed  in  the  deed  of  gift,  which  is  this,  that  if  the  bus* 
bend  and  wife  die  without  heirs  of  their  bodies  begotten,  the  land 
sogiveo'  shall/  revert  to  the  giver  or  his  heirs.  In  case  also,  where 
one  giveth  land  to  another,  and  the  heir^of  his  body  issuing;    it 

{h)  1  CoBvey.  806. 

(t)  13  Edw.  1.  c.  1,  called  Westm.  the  2d.  '   (it)  Lift  i.  13. 
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seemed  very  haM,  and  yet  seemeth  to  the  givers  and  their  heirs, 
that  their  will  being  expressed  in  the  gift,  was  not  heretofore,  nor 
yet  is,  observed. 

<<  In  all  the  cases  aforesaid,  and  after  issue  begotten  and  bom  be- 
tween them  to  whom  the  lands  were  given  under  such  condition, 
heretofore  such  feoffees  had  power  to  alien  the  land  so  given,  and 
to  disinherit  their  issue  of  the  land,  contrary  to  the  minds  of  the 
givers,  and  contrary  to  the  form  expressed  in  the  gift. 
[*379]  And  *  further,  when  the  issue  of  such  feoffees  is  failing, 
the  land  so  given  ought  to  return  to  the  giver  or  his  heir, 
by  form  of  the  gift  expressed  in  the  deed,  though  the  issue  (if  any 
were)  had  died ;  yet  by  the  deed  and  feoffment  of  them  to  whom 
land  was  so  given  upon  condition,  the  donors  have  heretofore  been 
barred  of  their  rever^on,  which  was  directly  repugnant  to  the  form 
of  the  gift ;''  and  the  enacting  clause  is  in  these  terms :  **  Wherefore 
our  Lord,  the  King,  perceiving  how  necessary  and  expedient  it 
should  be  to  provide  remedy  in  the  aforesaid  cases,  hath  ordained 
that  the  will  of  the  giver,  according  to  the  form  in  the  deed  of  gift 
manifestly  expressed,  shall  be  from  henceforth  .observed  ;  so  that 
they  to  whom  the  land  was  given  under  such  condition  shall  have 
no  power  to  alien  the  land  so  given,  but  that  it  shall  remain  unto 
the  issue  of  them  to  whom  it  was  given,  after  their  death,  or  shall 
revert  unto  the  giver,  or  his  heirs,  if  issue  fail,  (whereas  there  is 
no  issue  at  all,)  or  if  any  issue  be,  and  fail  by  death,  or  heir  of  the 
body  of  such  issue  failing.  Neither  shall  the  second  husband  of 
any  such  woman,  from  henceforth,  have  any  thing  in  the  land  so 
given  upon  condition,  after  the  death  of  his  wife,  by  the  law  of 
England,  nor  the  issue  of  the  second  husband  and-  wife  shall  suc- 
ceed in  the  inheritance ;  but  immediately  after  the  death  of  the 
husband  and  wife,  to  whom  the  land  was  so  given,  it  shall 
[*3S0]  *come  to  their  issue,  or  return  unto  the  giver  or  heir,  ^ 
before  is  said." 

The  entry  of  the  statute  on  the  Parliament  Rolls  is  in  Latin, 
which  is  pure  and  correct,  and  expresses  the  meaning  of  the  legisr 
lature  far  more  clearly  than  this  translation,  which  is  taken  from 
Pickering's  Edition  of  the  Statutes,  and  is  the  same  with  the  other 
editions.  With  a  good  translation,  the  statute  might  be  read  with 
greater  ease,  and  its  provisions  more  easily  understood. 

This  statute  introduced  a  new  estate,  or  rather  gave  ta  an  old 
estate  a  different  .quality. 

This  statute  was  considered  as  a  remedial  law,  and  interpreted 
with  great  latitude  as  embracing  all  cases  which,  from  the  manifest 
intention  of  the  parties,  require  the  application  of  the  provisions  of 
the  statute.  Thus  Lord  Coke  observes,  *<  that  the  instances  put  by 
the  statute  are  proposed  only  by  way  oi  example.  And  as  the  sta- 
tute directs  the  intention  of  the  person  by  whom  the  gift  is  made  to 
be  observed,  the  intention  will  be  collected  from  the  words  of  the 
gift,  in  the  clause  of  limitation  ;  and  construction  will  be  made  on 
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the  whole  gift  coIIectiTely.'^    This  will  appear  from  the  additional 
obsorvetioDS  to  be  introduced  into  this  chapter. 

The  object  of  the  statute  was  to  preserve  the  esti^te  for  the  isKUe, 
from  generation  to  generation,  after  the  death  of  the  donee^  or  as 
Lord  Coke  e3cpressed  it,(/)  ^^  to  preserve  the  inheritance 
*in  the  blood  of  them  to  whom  the  gift  is  made,  and  to  the   [*381] 
donor  or  his  heir  after  failure  of  those  heirs  of  the  donee 
which  the  gift  describes  as  inheritable  to  the  entaiL" 

Under  an  entail  the  heirs  do  not,  as  already  observed,  take 
strictly  in  that  character :  they  take  as  persons  oi  9l  particular  de«> 
nomination ;  rather  as  issue  than  as  heirs.  This  is  obvious  on  tw^ 
grounds : 

1st.  From  the.  consideration  that  they  may  take  as  particular 
heirs  of  the  body  of  their  ancestor,  though  they  are  not 
his  heirs  generally  : 
2dly.  They  may  succeed  to  an  entail,  though  the  blood  of  their 
ancestor  be  corrupted  by  attainder,  and  though  for  other 
purposes,  they  cannot  answer  the  description  of  heirs  for 
want  of  inheritable  blood. 
At  the  same  time  it  must  not  be  forgotten,  that  successive  heirs 
of  the  body  are  not,  as  has  sometimes  been  supposed,  successive 
takers  or  purchasers,  at  least  for  all  purposes,  though  they  i^e  8ue«- 
eessive  takers  for  some  purposes. 

A  few  distinctions  will  elucidate  this  point : 
1st.  On  a  grant  or  devise  to  a  person  and  the  heirs  of  his  body, 
the  grant  or  devise  will  fail  of  effect  unless  the  grantee  or 
devisee  be  living  at  the  date  of  the  gift,  if  by  deed  ;  and 
at  the  death  of  the  testator,  if  by  will.     Hodgson  v.  Am- 
brose^ 1.  Dougl.  337. 
;2dly.  A  grant  or  demise  by  the  donee  in  tail,  *or  the  [*382] 
tenant  in  tail  for  the  time  being,  does,  with  a 
very  few  exceptions,  operate  as  a  grant  or  demise  against 
himself  and  the  heirs  of  the   entail,  althongh  in  some 
cases  the  gift  may  be  voidable  by  the   heirs  in  taiL 
{Machell  v.  Clarkj  Lord  Hat/mondy  supra,) 
3dly.  A  lease  by  tenant  in  tail,  and  voidable  by  his  issue,  may  be 
affirmed  by  the  first  series  of  issue,  by  acceptance  o/renti 
or  other  acknowledgment  of  the  validity  of  the  lease ; 
-  but  such  affirmance  will  not  bind  the  succeeding  issue; 
on  the  contrary,  such  issue  in  his  turn  may,  if  the  estate- 
tail,  or  the  right,  descend  on  him,  affirm  or  avoid  the 
lease.    For  this  purpose  successive  heirs  in  tail  have 
successive  rights  and  interests. 
4thly.  Under  the  statutes  of  nooclaim  on  fines  with  proclamations^ 
and  under  the  statutes  of  limitation,  a  bar  to  the  heir  in 
tail  for  the  time  being  will  be  a  bar  to  the  successive 
heirs  under  the  entail ;  and  new  rights  of  entry  will  not^ 

(/)  1  lost.  19  a. 
VOL.    II.  24 
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as  has  sometimes  been  supposed,  arise  to  suecesaive  heirt 
in  tail  on  the  ground  of  successive  rights  or  interests. 
These  distinctions  will  assist  the  reader  in  solving  maof  diffi* 
cutties  which  will  occur  to  him  in  the  progress  of  his  studies. 

The  word  heirs,  in  application  to  heirs  of  the  bodjr, 
[*S83]  must,  as  to  customary  lands,  be  'understood  of  customary 
heirs.(in)  Thus,  in  the  instances  of  entails  of  lands  of 
borough  English  or  Gavel-kind  tenure,  the  order  of  succession  to 
*  these  lands  on  a  descent  thereof  in  fee-simple  will  be  observed,  so 
that  in  borough  English-lands  the  youngest  son,  and  in  GaveU 
kind4ands  all  the  sons  will  succeed  to  the  entail  as  heirs  of  entail ; 
for  the  custom  is  so  annexed  to  the  land  as  to  affect,  with  every 
estate  carved  out  of  it,  the  customary  descent. 

Estates-tail,  as  qualified  in  their  limitation  and  extent,  are  of 
several  sorts.     They  have  different  denominations,  according  to 
the  circumstances  under  which,  or  the  persons  to  whom  they  are 
limited. 
The  divison  usually  made  ot  these  estates  is  into  estates-tail,(n) 
1.  General. 
9.  Special. 
This  division,  though  it  comprises  all  the  species  of  estates-tail, 
does  not  distribute  them  under  those  classes,  and  in  that  order,  in 
which  they  may  be  considered  with  the  greatest  advantage.     A 
more  particular  division  will  therefore  be  made. 

Estates-tail,  then,  as  being  general  or  special,  may  be  arraoged 
under  the  following  classes : 

1st.  As  to  the  extent  df  the  degree  to  which  the  estate  may  de- 
scend, they  are, 
[•384]  *1.  General. 

d.  Qualified. 
8dly.  As  to  the  sex  of  the  persons  who  may  succeed,  they  are, 
1st.  General,  as  extending  to  males  and  females  of  the  body 

without  exception  : 
Sdly.  Special ;  as  admitting  only  one  sex  to  the  succession,  and 

excluding  the  other  sex. 
And  Sdly.  As  to  the  persons  by  whom  or  on  whose  body  these 
heirs  are  to  be  begotten,  they  are  either, 

1st.  General ;  as  to  all  the  heirs  of  the  body  of  a  man  or  woman : 

ddly.  Special ;  as  to  the  heirs  of  the  body  of  "a  man  or  woman 

boMtten  by  a  particular  person,  or  to  the  heirs  of  the  two 

bodies  of  a  man  and  woman. 

On  the  several  species  of  estates-tail  noticed  under  this  division 

it  may  be  observed,  that  the  same  estate  may,  at  the  same  time,  be 

general  in  one  respect ;  as  to  all  the  heirs  of  the  body  in  whatever 

degree  they  are  related ;  and  may  be  special  in  another  respect^  as 

that  these  heirs  shall  be  males,  &e. 

(m)  WmkM  ▼.  Carwly  Nojr,  10  b.  14  Vln.  Ab.  266 ;  Djer^  179.   Robinion  Gtvtf  < 
kind,  94.  <n)  Lift.  1. 13. 1  Idsc.  19  b. 
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In  these  instances  the  denomination  must  be  un^entood  in  the 
^ense  in  which  it  is  used.  And  it  is  clear  that  the  same  person 
may  have  several  estates-tail ;  one  in  remainder  allter  the 
other,  as  to  a  man  and  his  heirs  males  of  his  *body;  re*  [*385] 
Biainder  to  him  and  his  heirs  female- of  his  body  ;  or  heirs 
of  his  body  generally  ;  or  to  a  man  and  his  heirs  of  his  body  by 
his  present  wife,  remainder  to  his  heirs  of  his  body  by  any  wife; 
with  the  restriction  only  that  a  former  estate  does  not  necessarily 
include  a//  the  issue  of  a  subsequent  remainder,  as  to  a  man  and  his 
heirs  of  his  body  generally,  remainder  to  him  and  his  heirs  male 
of  his  body.  In  the  excepted  ease,  the  remainder  will  be  void, 
sinee  no  one  can  take  under  the  secoVid  limitation  without  havisg 
had  a  previous  title  to  the  same,  or  a  greater  extent  of  interest 
under  the  former  limitation. 

But  this  rule  does  not  extend  to  a  new  estate-tail  carved  out  of 
a  reversion,  (mm) 

From  an  expression  of  Lord  Coke  in  the  first  part  of  his  Insti- 
tutes, it  might  be  inferred  that  he  understood  a  gift  to  a  man  and 
the  heirs  of  his  body  of  his  fisither  to  pass  an  estate-tail  to  the  son, 
as  the  donee  by  his  proper  name;  and  that  this  limitation  afforded 
an  instance  of  a  species  of  an  estate-tail. 

A  few  observations  will  exhibit  a  limitation  in  this  form  in  its 
true  point  of  view. 

The  gift  must  be  to  the  donee  and  the  heirs  of  his  own  bodv, 
that  he  himself  as  the  donee  by  name  may  take  the  estate-tail ;  for 
under  a  limitation  to  him  and  the  heirs  of  the  bodies  of 
bis  common  parents  (nn)  lie  wiU  not  take  an  *e8tate-'tail  [*8d6] 
merely  because  he  is  named  in  the  clause  of  gift  or  limita- 
tion on  which  the  question  arises,  or  because  the  words  of  limita- 
tion and  procreation  are  by  copulative  words  annexed  to  the  gift 
to  him ;  nor  will  a  gift  to  a  man  and  his  heirs  of  the  body  of  his 
father,  or  of  his  common  parents,  give  him  an  estate-tail,  x 

A  limitation  in  this  form,  agreeable  to  the  opinion  of  Lord 
Coke,{o)  passes  a  determinable  fee  ;  but  Lord  Hahj{p)  though  it 
is  apprehended  without  any  well-founded  reason,  doubted  of  the 
propriety  of  this  conclusion,  and  seems  to  have  been  of  opinion 
that  the ,  limitation  passed  an  estate-tail.  The  opinion  of  Lord 
Hale  was  founded  on  the  12  H.  4.  1,  being  the  case  of  a  gift  to  Ji. 
and  hie  heirs  of  the  body  of  B,  his  wife,  who  was  dead  ;  for  stat- 
ing the  point  of  that  case,  with  reference  to  Lord  Cohens  instance, 
he  says,  ^^  raiionem  divereitatis  quvre;**  and  (alluding  to  Lord 
Coke*e  case)  he  adds,  **  tlie  second  son  is  his  heir  of  t^  body  of 
the  father." 

For  the  diversity  a  very  satisfactory  reason  may  be  assigned. 

In  the  case  Lord  Coke  proposes,  the  donee  has  not  merely  an 
estate  to  him  and  his  issue  by  the  term  heirs  of  the  body.    It  ex- 

(mm)  Bedger  t .  Lhyd,  2  Lord  Rajrm.  808. 

(nn)  Pyfmt  v.  Miifigrd^  2  LeV.  75. 

(•)  1  Inst.  27.  (p)  AimoUtioai  on  1  Inst.  27. 
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tends  to  the  issue  of  the  body  of  his  father ;  while  under  the  gii| 
in  the  time  of  H.  4,  to  which  Liord  Hale  refers,  no  one 
[*387J  eouid  succeed  to  the  estate  ^unless  that  person  was  the 
issue  of  the  husband  begotten  on  the  body  of  his  deceased 
wife ;  and  therefore  all  the  heirs  inheritable  to  the  estate,  were,  by 
the  form  of  the  gift,  to  be  the  issue  of  the  body  of  the  husiiand, 
who  was  the  donee.(9)  It  is  also  to  be  observed,  that  the  gift  was 
not  to  the  heirs  of  the  husband  and  wife  so  as  to  make  the  liem 
pureha6er8.(r) 

To  return  to  the  case  under  consideration ;  the  gift  to  the  do- 
nee and  the  limitation  to  the  heirs  of  the  body  of  his  ancestor(#) 
will,  as  already  has  been  observed,  pass  two  distinct  estates. 

The  donee,  by  reason  that  he  is  named,  will  take  an  estate  for  fans 
own  life,  and,  under  the  limitation  to  the  heirs  of  the  body  of  his 
ancestors,  an  estate-tail  will  vest  in  the  person  who  can  bring  him- 
self within  that  description.(/) 

It  OMy  so  happen  that  the  donee  may  be  the  person  who  an- 
swers the  description ;  and  under  these  circumstances  he  will  take 
an  estate-tail.  This  estate  however  will  not  vest  in  him  merely 
and  simply  because  he  is  named,  but  on  the  ground  that  he  an- 
swers the  description  of  the  gift  to  the  heirs  of  the  body  of  hb  fa- 
ther.    For  supposing  another  person  to  be  the  heir  of  the  body  of 

the  ancestor,  the  estate-tail  will  vest  in  that  person. 
[*S88]  On  a  gift  in  these  terms  it  may  be  added,  *that  though 
the  entail  may  vest  by  purchase  in  any  person  who  an- 
swers the  description  of  the  limitation,  yet  any  other  person  who 
might  have  taken  under  the  gift,  in  case  an  estate-tail  had  vested 
in  the  ancestor,  may  take  under  this  gift,  though  he  is  not  the  ge- 
neral heir  of  that  ancestor.  (/^) 

In  Shutheot  v.  StaweU,  A.  had  two  sons,  C  &•  D.  and  oove- 
nanted  to  stand  seised  to  the  use  of  C  and  the  heirs  male  of  his 
body  on  M.  his  wife  to  be  begotten,  and  for  want  of  such  issue  to 
the  use  of  the  heirs  male  of  his  own  body,  and  for  want  of  such 
issue  to  his  own  right  heirs  for  ever.  C«  the  eldest  son  died, 
leaving  issue  one  son,  and  several  dau^ters.  A.  died,  and  then 
the  son  of  C  died  without  issue  male,  and  a  question  being  raised 
how  2>.  could  be  let  into  the  estate  under  the  limitation  to  the  heirs 
male  of  the  body  of  the  father,  the  court  held  the  limitation  to  be 
words  of  purchase,  and  that  upon  the  death  kAA.  the  estate  Vested 
in  the  son  of  C  as  the  heir  male  of  his  body  by  purchase ;  and  that 
on  the  death  of  the  son  of  C  it  descended  to  his  uncle  2>.  as  the 
hei(  male  of  the  body  of  A^  performam  doni.(u) 

8)  Supra,  1  fol.  p.  460.  (r)  Suprot  1  ▼ol.  4S0. 

I  1  Vol.  p.  279.  (/)  1  Inst.  24  b. 25r  a.  26  b.  suprfh  1  vol  p.  279. 

(ft)  SotUhcot  ▼.  StowtUt  2  Mod.  207 ;  Mandeville's  case,  1  Inst.  26  b  \  FeariM,  4di 
«Ak.  p.  109;  See  Hodgkintmi  w.  Wood;  Cro.  Car.  28;  Gretvrold  Ca.  Djcr,  166.  ft 
26. 1  Roll.  Abr.  841.  E&t.  £.  ad  eontra. 

(tt)  WUU  r.  PaUntr,  6  Burr.  2616;  2  Bl.  R«p.  687 ;  FeanM*s  obfsrvalioiif  oa  this 
p«ialiRp.66,4eda. 
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*The  judgment  in  Hodgkinson  and  Wood  (a*)  wts  cited  as  aa 
aoihority  to  warrant  this  determination,  and  probably  ruled  the 
decision. 

That  ease  is  certainly  in  point,  in  the  light  in  which  the  court 
considered  the  case  of  Southcat  v.  StmoelL 

fieycmd  ail  doubt,  however,  this  case  of  Sauthcot  v.  SkaweU 
might  have  received  the  same  determination,  oa  the  ground  thait 
an  estate  for  life  resulted  to  A,  by  implication  {y)  of  law;  and 
that  the  estate  thus  raised,  and  the  limitation  to  the  use  of  the  heirs 
of  the  body  oiJi.  were,  under  the  rule  in  Shelley's  case,  united  in 
Una,  and  gave  him  a  vested  estate-tail. 

I%e  court  in  which  the  case  of  Souihcoi  v.  SUoweU  was  detei^ 
mined  thought  differently,  though  this  point  was  urged,  and  is  now 
too  dear  to  be  questionable. 

In  the  modern  cases  of  fPilla  and  another  v.  Palmer j{z)  A.  P. 
and  /•  P.  bis  son,  on  the  marriage  of  the  son  with  A.  settled  cer- 
tain lands  to  the  use  of  A.  and  his  heirs  until  the  marriage,  and  af- 
terwards, as  to  part  of  the  lands,  to  the  use  of  J.  P.  for  life  ;  and 
{after  intermediate  remainders  to  the^use  of  his  wife  £nr  life,  and  of 
Jus  sens  by  her,  or  any  other  woman  sucoessivdy  in  tail  male)  to 
the  use  of  the  heirs  males  of  the  body  of  the  said  A.  P.  with  re- 
mainders over. 

•4.  P.  being  seised  in  fee  of  other  lands  comprised  *in   [''dSO] 
the  settlement,  devised  the  same  to  W.  P.  his  son  for  life, 
with  remainder  to  his  sons  successively  in  tail  male,  and  Ux  want 
of  sudi  issue  to  the  heirs  male  of  his  the  testator's  body  begotten, 
and  for  want  of  such  issue  to  his  own  right  heirs  for  ever. 

At  the  period  when  the  settlement  was  made,  J.  P.  the  son  was 
the  heir  apparent  of  «tf.  his  father,  and  died  before  the  publication 
of  the  will,  leaving  a  daughter,  who  was  Ji.^s  first  heir  at  law  when 
he  died. 

Ob  a  ease  from  the  court  of  Chancery  for  the  opinion  of  the 
Judges  of  the  King's  Bench  the  questions  were. 

Whether  any  and  what  estate  passed  by  the  settlement  to  H.  P. 
who  was  the  second  son  of  A.  as  heir  male  of  A.  P.  the  grantor? 
and  whether  any  and  what  estate  passed  to  the  said  jK  P.  as  heir 
male  of  the  body  of  the  said  Ji*  P.  by  his  will  ? 

The  Judges  certified  they  ^were  of  opinion  that  H.  P.  by  the  set- 
tlement took  by  descent  as  heir  male  of  the  body  of  A.  P  the  gnio- 
tor.  That  in  case  a  third  person  had  been  the  grantor  they  should 
have  thought  H.  P.  would  have  taken  an  estate  in  tail  male  by 
purchase  under  the  description  of  heir  male  of  A.  P. 

And  that  they  were  of  opinion  that  an  estate  in  tail  male  passed 
to  jK  as  heir  male  of  J..  P.  by  his  will. 

The  certificate  of  the  Judges  on  this  case,  so  far  as  re- 
lates to  the  limitation,  by  the  settlement,  *to  the  heirs  male  [^391] 
of  the  body  of  A.  viz.  that  H,  took  by  descent  from  •/?. 

(s)  Hodgkinsvn^'  Wood,  Cro.  Car.  23. 

(y)  Pyhusv,  Mit/ord,  2 Lev.  76  mprOt  1  Vol.  p.  191. 

(x)  mih  ▼.  Palmer^  5  Burr,  2616. 2  Bi.  Rep.  687. 
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was  founded  on  the  opinion  that  .4.  had  an  estate  in  tail-male  in  him* 
self,  on  the  ground  that  he  took  an  estate  of  freehold  by  resultiDg 
use ;  apd  that  the  freehold  did';  under  the  rule  in  Shelley^s  case, 
attract  the  benefit  of  the  limitation  to  his  heirs  male  of  his  body. 

In  expressing  their  opinion  on  the  limitation  in  the  will  of  ^.  to 
his  heirs  male  of  his  body,  they  must  have  proceeded  on  the  ground 
that  this  devise  operated  to  raise  an  estate  in  favor  of  his  heirs 
male  of  his  body  as  such  ;  and  that  W.  P.  was  the  person  in  whom 
the  terms  of  this  gift  were  fulfilled,  although  a  grand-daughter  was 
the  testator's  general  heir  at  law. 

On  the  construction  of  these  words,  some  additional  observa- 
tions will  be  offered  when  they  are  under  consideration  as  words 
of  limitation. 

From  these  authorities  it  appears  that  an  estate-tail  is  created  not 
only  by  a  gift  to  a  man  and  the  heirs  of  his  body,  but  by  a  gift  to 
the  heirs  of  the  body  of  a  man,  whether  he  be  living  or  dead,  pro- 
vided the  case  is  not  influenced  by  the  rule  in  Shelley's  case;  aad 
as  a  limitation  to  the  right  heirs  of  a  man  describes  by  the  same 
words  the  persons  who  are  to  be  entitled,  and  the  extent  of  the  in- 
terest they  are  to  take,  a  gift  to  the  heirs  of  the  body  of  a  man  has 

the  like  effect.(a) 
[*392]       *The  title  under  a  gift  in  these  terms  is,  in  truth,  of  a 
compound  or  immediate  description,  betwixt  a  descent  and 
purchase. 

Ih  point  of  acquisition  it  has  the  quality  of  the  latter,  as  not  de- 
rived from  or  through  the  ancestor.  In  regard  to  its  course  of  de- 
volution, it  is  referrible  to  the  former,  as  it  pursues  the  same  line 
and  channel  of  transmissive  succession.  (&)  It  is  a  peculiar  species  of 
entail,  which,  though  it  first  attaches  in  the  special  heir  accordingto 
the  nature  of  the  description,  it  terminates  not  in  him  and  his  re- 
presentatives of  the  species  denoted ;  but  continues  its  progren 
through  the  whole  race  of  heirs  described,  in  the  same  course  as  if 
it  had  been  an  estate  vested  in  the  ancestor,  and  descendible  from 
bim  to  his  heirs  of  that  description. 

If  in  Mandeviile's  (c)  case  the  gift  had  been  to  the  woman  and 
the  heirs  of  her  body  begotten  by  her  late  husband,  an  estate  in  spe- 
cial tail  would  have  vested  in  her  by  reason  of  her  freehold. 

Moreover,  the  gift  may  be  so  penned  in  limiting  the  estate  to 
the  issue  as  to  pass  over  a  degree,{d)  Thus,  suppose  there  are 
grandfather,  father,  and  son,  a  gift  to  the  grandfather  and  his  heirs 
of  the  body  of  his  grandson,  will  pass  an  estate-tail  to  the  grand- 
father, and  his  wife  will  be  dowable  of  that  estate. 
[*S93]  A  gift  in  this  special  form  excludes  from  the  *8oece8- 
sion,  all  the  issue  of  the  grandfather  and  father,  except  the- 
heirs  descending  from  the  body  of  the  grandson  particularly 
named. 

(a)  MftndeTSIIe's  ca.  1  Init.  2S  b.  (h)  Fearne,  SO,  Sth  edit.  <vpr«,  1  toI.  S79. 

(c)  1  Inst.  26  b.  (i)  1  Init.  90. 
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The  persons  who  answer  the  description  of  the  heirs  of  thebodjr 
of  the  grandson  must  necessarily  be  the  issue  of  the  grandfather* 
The  limitation,  therefore,  at  the  same  time  that  it  excludes  some  of 
the  heirs  of  the  grandfather,  confines  the  right  of  succession  within 
the  compass  of  the  issue  of  his  body,  and  consequently  the  gift 
passes  an  estate-tail. 

Let  it  also  be  observed,  that  the  gift  is  to  the  grandfather  and 
his  heirs,  &c.  and  not  to  the  heirs  of  the  body  of  the  grandson. 

It  is  the  measure  of  the  estate  by  the  continuance  qf  issue  ;  and 
its  qiMlity  to  determine  only,  on  the  general  and  indefinite  failure 
of  the  designated  issue,  which  give  to  an  estate-tail  its  characteris- 
tics. However,  there  is  a  distinction,  to  be  always  kept  in  view^ 
between  estates- tail  and  estates  in  fee  determinable  by  executory 
devise,  or  by  shifting  use,  on  an  event  connected  with  the  failure 
of  issue, (e)  as  one  of  the  circumstances  which  is  to  cause  the  deter- 
mination, or  rather  defeazance  or  avoidance,  of  the  estate. (/)    . 

To  proceed  to  an  examination  of  the  nature  and  properties  of  the 
several  estates  distinguished  in  this  division  *,  and 

*First,  A.%\,o  estates-tail  general,  as  to  the  exteni  of  the  [*394j 
degree  to  which  they  may  descend,  (g) 

A  gift  to  a  man  and  the  heirs  of  his  body  generally  is  an  estate 
of  this  description.  Also  a  gift  to  a  man  and  the  heirs  of  his  body 
of  one  sex  in  particular,  or  by  a  particular  woman,  without  any 
restraint  on  the  extent  of  the  estate,  is  a  general  estate-tail  in  re- 
spect to  the  degree  to  which  it  may  descend. 

In  another  respect,  it  is  an  estate  of  special  entail. 

Under  a  limitation  in  these  terms,  the  heirs  answering  that  de- 
scription, however  remote  in  degree,  from  the  person  to  whom  the 
gift  is  made,  may  succeed  to  the  estate  ;  and  the  estate  created  by 
the  limitation,  will  have  continuance  as  long  as  there  is  a  possi- 
bility that  there  may  be  any  issue  to  answer  this  description. 

And,  as  opposite  to  all  gifts  in  tail,  under  whatever  denomination 
they  fall,  it  may  be  observed,  that,  though  in  all  human  probabili- 
ty the  donee  will  not  have  any  issue,  or  may  not  have  any  issue  of 
that  particular  description  which  the  limitation  requires,  yet  if 
there  be  a  mere  possibility  that  there  may  be  such  issue,  the  law, 
to  give  effect  to  the  words  of  limitation,  and  to  preserve  the  estate 
in  point  of  continuance  and  quality,  will  presume  that  there  may 
be  issue  of  that  description. 

*Thu8,agift  to  a  man,  and  even  a  woman,  who  is  of  the  [395] 
age  of  an  hundred  years  and  upwards,  and  to  the  heirs  of 
his  or  her  body,  or  to  such  man  and  woman  and  the  heirs  of  their 
bodies,  passes  an  estate-tail.  Though  in  all  human  probability 
there  will  not  be  any  issue  of  the  donee  or  donees,  yet  because  it 
is  possible  that  there  may  be  such  issue,  and  because^  according  to 
the  use  of  words  of  limitation  to  enlarge  estates  for  life  into  estates 

(•)  PelU  V.  Brown,  Cro.  J«c.  690.  (/)  Watk.  Prtnc.  112. 

(g)  Litt.  f.  14,  15, 16. 
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of  inheritance,  no  injury  could  be  done  to  tbe  donor  by  this  sup- 
position, the  donee  will  have  an  estate  of  inheritance,  and  not  a 
mere  estate  tail  after  possibility  of  is^ue  extinct.  (A) 

So  also  when  a  gift  is  to  a  married  man  and  his  heirs  of  bis  body, 
by  a  woman,  who  is  the  wife  of  another  man,  there  are  two  chances 
to  one  that  one  of  the  two  persons  of  whose  bodies  the  issue  in  tail 
aro  to  proceed,  will  die  in  the  life-time  of  one  or  the  other  of  the 
remaining  two  persons  ;  yet  it  is  possible  that  the  event  may  be 
different,  and  for  that  reason,  and  the  reason  assigned  in  the  pre- 
ceding sentence,  the  gift  is  good  in  the  form  in  which  it  is  made.(i) 

And  secondly,  as  to  estates^taU  qualified  as  to  the  ikgree  to  wkith 
ihejf  may  descend, 

A  gift  to  a  man  and  his  heirs  of  his  body,  and  to  one 
[*d96]  heir  of  the  said  heir  only,  is  an  example  *of  this  estate,  (ik) 
It  gives  an  interest  to  a  man  and  some  of  the  general  or 
particular  heirs  of  his  body  within  a  certtxin  degree^  and  to  them 
only.  The  gift  in  the  case  from  which  the  example  is  proposed 
passed  an  estate-tail  for  two  degrees  at  least. 

A  gift  by  these  terms  does  notf  as  it  is  evident,  pass  an  estate  in 
fee.  The  estate  is  so  limited  that  it  is  necessarily  confined  toUnetU 
descendants,  and  gives  the  benefit  to  some  of  them  only,  and  does 
not  extend  to  them  all. 

It  is  equally  clear  that  it  does  not  give  a  mere  estate  for  life.  It 
is  expressly  declared  to  be  the  will  of  the  donor  that  the  estate  shall 
have  continuance  beyond  the  life  of  the  donee.  The  heirs  are  to 
take  by  deseenty  as  from  an  ancestor,  and  hot  by  purchase.  An 
estate  of  mere  freehold,  it  has  been  said,  cannot  continue  beyond 
the  lives  of  persons  already  bom.  It  is  now  agreed  that  an  estate 
£or  life  may  be  limited  to  a  person  unborn,  but  there  cannot  be  any 
limitation  over  in  favor  of  his  issue(/)  as  purchasers.  And  under 
a  case  with  these  circumstances,  the  issue  cannot,  for  the 
[*397]  reasons  which  will  be  assigned  in  a  subsequent  part  of  *tliis 
work,  take  as  purchasers.  From  this  circumstance  it  is  ne* 
cessarily  concluded,  that  a  limitation  in  this  very  particular  manner, 
does  at  least  in  wills,  perhaps  in  deeds,  confer  an  estate-tail  on  the 
parent,  to  give  efiect  to  the  intention  of  the  donor ;  and  as  it  doth 
not  extend  to  all  the  issue  of  the  donee,  but  is  confined  to  those 
heirs  which  are  within  a  particular  degree,  it  is,  from  this  mode  of 
limitation,  denominated  a  qualified  estate-tail. 

By  a  gift  by  deed  to  a  man  and  his  heir,  the  ancestor  takes  an 
estate  for  life  only.  The  heir  takes  nothing,  nor  the  ancestor,  by 
reason  of  the  nomination  of  the  heir.  A  limitation  restrained  so 
very  particularly  will  not  give  an  estate  of  inheritance^*  because 

•  {h)  1  Inst.  28  a.  Infra  on  Mtatei-uU  after,  &c. 

(i)  Cbudleicrh^s  case,  1  Rep.  120 ;  10  Rep.  60  b.  1  Inst.  26  b. 

Ik)  1 1nst.  20  b.  22  a  386  b.  89  Ass.  20 ;  CottotCi  case,  1  Leon.  212 ;  WimhiA  rt  TnT- 
ba%t;  Plowd.  89 ;  Trollop  v.  Trollop,  8  Via.  Ab.  238,  (B.)  10  Vin.  Abr.  244,  which  dCes 
2  And.  138»  ad  contra. 

(0  2  Ves.  jun.  367  ;  ^damt  v.  Adam$,  Cowp.  667 ;  Hay  t.  Coveniry^  3  Term  Bcp, 
83 ;  Robinson  v.  HardcoHle^  Pitt  v.  Jackion,  cited  infra. 
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there  is  not  any  possibility  that  the  interest  should  continue  for 
ever ;  and  it  will  not  create  any  right  in  the  person  who  shall  be 
the  heir  of  the  donee,  because  the  heir  is  not  named  to  take  as  a 
purchaser  by  way  of  remainder,  but  as  a  successor  to  his  ances- 
tor.(A?) 

Seward  v.  Willock{l)  should  be  read  in  this  place.  That  case 
may  seem  to  be  an  authority  that  there  may  not  be  an  estate-tail 
qualified  in  point  of  degree. 

That  too  much  weight  may  not  be  allowed  to  this  objection^  it 
should  be  remembered  that  the  case  from  the  year-books  was  not 
urged  ;  and  that  estates-tail,  according  to  the  construction 
they  receive  at  this  day,  owe  their  origin  to  the  ^statute  [*398] 
de  donisy{m)  which  directs  the  intention  of  the  donor,  when 
clearly  expressed,  to  be  observed  ;  and  yet  it  is  said,  no  estates  are 
within  the  influence  of  that  statute,  unless  they  were  conditional 
fees  at  the  common  law. 

It  may  not  be  irrelevant  to  observe  in  this  place,  that  a  devise  to 
a  man  and  his  heir  of  his  body,  creates  an  estate  in  general  tail. 
This  is  a  construction  in  favoi*  of  the  intention  ;  and  by  the  term 
heir  in  the  singular  number  is  understood  the  heir  for  the  time 
being ;  in  eflect,  every  heir  in  succession.(n) 

Thirdly,  As  to  es tales-tail  general^  as  to  the  sex  qf  the  persons 
who  may  succeed  as  heirs  lo  the  entail. 

A  gift  to  a  man  and  his  heirs  of  his  body,  or  a  single  gift  to  a 
man  and  his  heirs,  males  ov  females ,  of  his  body,  and  which  ex- 
tends the  right  of  succession  both  to  males  and'  females,  affords  aa 
example  of  this  estate,  (o) 

A  limitation  in  this  form  admits  both  sexes  to  the  succession, 
and  gives  continuance  to  the  estate  as  long  as  there  shall  be  issue  of 
either  description.  These  issue  succeed  in  the  same  order,  and 
under  the  same  rules,  as  the  heirs  of  a  person  who  dies  seised  of  aa 
estate  in  fee  succeed  to  their  ancestor,  with  this  exception, 
the  actual  seisin  of  a  brother  will  not  under  *the  rule  pos-  [*399] 
sessio  fratris  facit  sororem  esse  hasredemy  entitle  the  sister 
in  exclusion  of  the  brother  of  the  half  blood.(/>) 

In  the  instance  of  a  gift  to  a  man  and  his  heirs,  males  or  females, 
of  his  body,  the  words  males  or  females  are  mere  words  of  declara- 
tion explanatory  of  the  intention. 

The  like  observation  is  applicable  to  a  gifl  with  the  words  males 
and  Jemales. 

From  the  cases  to  be  noticed  under  the  next  division,  it  will  ap- 
pear that  there  may  be  several  estates-tail  vested  in  the  same  per- 
Bon  ;  one  special  as  to  males,  or  to  females  only ;  another  to  all  the 
heirs  of  the  body  generally  ;  or  one  descendible  to  males  only  ; 


V.  Ti 


(k)  Supra,  p.  8.  (/)  5  East,  198,  infra.  (m)  1  Intt.  22  a. 

n)  clerk  ▼.  Dayes,  Cro.  Eliz.  313 ;  10  Vin.  Ab.  234;  K.  pi.  1,  and  in  note ;  Trollop 

"ro/^,8Vin.  Abr.233. 
(o)  Litt.  s.  14.  1  lo^t.  25  b.  Fitggeraldv.  Leslie,  6  Bro.  P.  C.  15. 
(jp)  I  lost.  16  b. 
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another  descendible  to  females  only,  with  or  without  an  estate  to 
the  heirs  of  the  body  generally.  (7) 

Fourthly,  As  to  estates-iail  speciatf  as  to  the  sex  qf  the  persons 
toho  may  succeed  as  heirs  to  the  eniait. 

A  gift. in  this  form  admits  only  one  sex  to  the  succession,  and 
excludes  the  other  8ex.(r)  Entails  of  this  sort  are  not  within  the 
express  words  of  the  statute  de  donia  ;  they  are  allowed  on  the 
equitable  constniction  of  that  statute. 

The  different  forms  of  limitation  enumerated  in  the  statute  are 
given  for  example  only  ;    and  txempla  illustrant  non  restringunt 

legem. 
[*400]       A  gift  to  a  man  and  his  heirs  males  of  his  *body,  or  to 
a  man  and  his  heirs  females  of  his  body,  is  of  this  descrip- 
tion. (^) 

In  the  former  case  all  femahs^  and  in  the  latter  case  all  males, 
are  excluded  from  the  succession. 

On  the  construction  of  a  gift  to  the  use  of  husband  and  wife  for 
their  lives,  remainder(/)  to  the  heirs  of  the  said  TF*  C  (the  hus- 
band) on  the  body  of  the  said  S.  (the  wife,)  lawfully  begotten  or 
to  be  begotten ;  the  male  to  be  preferred  before  the  female,  and 
the  elder  before  the  younger,  it  was  determined,  (so  far  as  relates 
to  the  sons  of  the  marriage,)  that  estates  in  tail  male  were  created, 
so  that  the  court  must  have  been  of  opinion  that  the  male  to  be 
preferred  before  the  female,  was  each  successive  male  of  the  family, 
and  not  the  immediate  children  of  the  marriage ;  yet  this  was  a 
very  hard  construction  on  the  daughters  of  sons ;  since  by  this 
.  exposition  of  the  deed  they  were  not  mere!}'  postponed  to  the 
daughters  of  the  marriage,  but  were  absolutely  excluded  from  all 
possibility  of  title.  It  was  argued,  however,  (without  much  effect 
on  the  court,)  that  the  proper  construction  of  these  words  of  regu- 
lation was,  that  the  immediate  sons  of  the  marriage  should  be  pre- 
ferred to  each  other  according  to  their  seniority :  and  that  Uiey 
should  all  be  preferred  to  the  daughters  :  that  it  was  not 
[*401]  to  be  supposed  that  these  words  of  declaration  *wcre  in- 
serted without  any  meaning :  and  that  the  limitation  to 
'the  heirs  would  of  itself,  without  any  words  of  explanation,  have 
carried  the  entail  to  the  sons  before  the  daughters ;  and  to  every 
elder  son  in  preference  to  his  younger  brother. 

If  a  gift  or  devise  be  made  to  A.  and  the  heirs  male  of  his  body ; 
and  if  he  shall  die  without  heirs  of  his  body  then  over^  his  estate 
will  not  be  enlarged  into  a  general  entail. 

It  will  remain  an  estate  in  tail  male  ;  nor  will  he  even  in  a  will 
take  a  separate  estate  in  tail  general.  The  word  "  such**  will  be 
supplied  in  construction,  to  render  the  gift  and  limitation  over  con- 
sistent   The  cases  of  this  class  arising  under  wills  will  be  exa- 

(q)  Lift.  t.  719, 1  lost  377  a. 

^SV  £?««««»W  ▼•  Uiliefb  Bro.P.C.  14;  Lltt.i.21. 18  Ass. 68,  Multwi*f  case, I loft. 
24  b., 26  ft ;  9  H.  e.  26.  (A  ^1.  t.  2uS 

(0  Venn  rf.  Crtiwick  t.  Uohtoyif  6  Burr.  2609. 
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mined  under  the  division  which  treats  of  estates-tail  arising  by  im- 
plication. 

And  if  a  person  give  lands  to  a  man,  to  have  and  to  hold  to  him 
and  the  heirs  male  of  his  bod7,(t<)  and  to  him  and  the  heirs  female 
of  his  body,  the  estate  to  the  heirs  female  is  a« remainder,  and  the 
daughters  shall  not  inherit  any  part  so  long  as  there  is  issue  male. 

The  reason  assigned  by  Lord  Coke  is,  that  the  estate  to  the  heirs 
male  Is  first  limited,  and  shall  be  first  served ;  and  it  is  as 
much  to  say,  and  after  to  the  heirs  female  and  male  *in  con-  [*403] 
struction  of  law  are  to  be  first  preferred.  (2^)  1 

A  gift  excluding  the  males  or  females  would  not  at  the  common 
law,  before  the  statute  de  donis^  have  been  allowed  to  regulate  the 
succession  to  an  estate  in  fee-simple,  though  it  would  as  to  condi- 
tional fees.  In  one  case  the  word  males j  and  in  the  other  case  the 
word  females,  (as  a  word  of  limitation^)  would  have  been  rejected 
on  the  ground  of  repugnancy  to  the  estate.  Under  the  statute  de 
doniSf  gifts  in  this  form,  made  of  subjects  of  property  within  the 
extent  of  that  statute,  are  held  to  be  unquestionably  good.  No 
doubt  is  now  entertained  on  this  point. 

Formerly  a  question  was  made  on  a  limitation  in  this  form.(^) 
The  opinion  which  suggested  the  doubt,  assumed  that  no  limitation 
will  give  an  estate-tail  since  the  statute  de  doniSy  which  prior  to 
that  statute  would  not  have  passed  a  fee  conditional ;  and  that  con- 
ditional fees  did  not  admit  of  a  succession  in  the  male  or  female 
line  exclusively. 

The  special  form  of  gifts  in  this  class,  admits  to  the  succession 
those  issue  only  which  answer  the  description  of  the  gift.  A  gift 
to  the  heirs  male  of  the  body  does  not  confer  any  right  on  the  issue 
female;  and  on  the  other  hand,  a  gift  to  the  heirs  /emak  of  the 
body,  will  remove  the  heirs  male  out  of  the  line  of  succes- 
sion.(2:) 

*In  the  former  case  the  succession  is  conducted  exactly  [M03] 
as  if  there  were  not  any  females^  and  in  the  latter  case, 
exactly  as  if  there  were  not  any  malejt ;  and  though  there  may  be 
issue  of  the  other  description,  no  notice  is  taken  of  these  issue, 
either  to  confer  a  title  on  them,  or  (except  as  to  their  own  de- 
scendants) to  preclude  the  title  of  others,  or  to  give,  continuance 
to  the  estate,  (a) 

The  person  who  claims  to  entitle  himself  as  an  heir  male  under 
a  gift  to  the  heirs  male  of  the  body,(6)  must,  through  every  de- 
gree, convey  his  descent  by  maUs^  without  the  intervention  of 
females;  and  in  like  manner  the  person  who  claims  to  entitle  her- 
self as  an  heir  female,  under  a  gift  to  heirs  females  of  the  body, 
must,  through  every  degree,  convey  her  descent  hy  females^  with- 
out the  intervention  of  males ;  so  that  no  male  issuing  of  the  body 

(u)  1  Inst.  377  a.  (x)  I  Iwt.  377  a. 

ly)  Harg.  Anns,  on  1  In$t.  25  a.    See  6  Burr.  2616. 

(s)  Com.  DifT.  Ests.  B.  9 ;  1  Inat  246.  377  a. 

(a)  Com.  Di^.  Est.  B.  9;  ^  Bl.  Com.  114;  1  Leon.  188;  1  Insf  377  a» 

(6)  1  Inst.  24  b ;  9  H.  6,  23 ;  U  H.  6, 18 ;  1  hiBt.  877  lu 
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of  a  female^  or  female  issuing  of  the  body  of  a  male,  can,  under 
a  gift  in  this  special  form,  deduce  a  title  from  any  ancestor  in  an 
higher  degree,  as  to  a  female,  than  her  father,  in  a  case  of  a  gift  to 
a  man  and  the  heirs yema/e  of  his  body  ;  and  as  to  a  male,  than  his 
mother,  in  the  case  of  a  gift  to  a  woman  and  the  heirs  male  of  her 
body,  otherwise  than  through  ancestors  of  that  sex  which  the  li- 
mitation describes. 
[*404]  So  that  whe;  a  gift  is  made  to  a  man  and  *his  heirs  fe- 
male of  his  body,  and  he  hath  issue  a  son,  who  hath  issue 
a  daughter,  this  daughter  cannot  inherit  under  this  gift,  because 
she  cannot  convey  her  descent  ihrough  females. {c) 

But  a  male  issuing  from  the  body  of  a  female  may  entitle  Atm- 
se{f  as  the  heir. male  of  the  body  of  his  mother  under  a  gift  to  the 
mother  and  the  heirs  male  of  her  body ;  and  in  like  manner  a  fe- 
male may  entitle  herself,  as  heir  female  of  the  body  of  her  father, 
under  a  gift  to  her  father  and  the  heirs  female  of  his  body  ;  because 
in  these  cases  the  father  and  mother  take  as  purchasers,  and  they 
are  the  stocks  or  ancestors  from  which  the  particular  and  special 
line  of  heirs  is  to  be  derived. 

Suppose  a  gift  to  be  to  a  man  and  his  heirs  male  of  his  body, 
with  remainder  to  him  and  his  heirs  female  of  his  body,  and  that 
this  person  hath  issue  of  his  body  a  son  and  a  daughter;  on  the 
death  of  the  father,  and  by  descent  from  him,  the  son  will  be 
tenant  in  tail  male,  with  remainder  to  bis  sister  in  tail  female ;  and 
on  the  death  of  the  donee  each  of  them  will  have  a  several  and  dis- 
tinct estate.  ((/) 

To  illustrate  thislast  case :  Suppose  the  sister  to  leave  a  son,  and  the 
brother  to  leave  a  daughter,  neither  of  these  children  can  succeed 
under  either  of  the  limitations.  The  grandson  cannot  take 
[*405]  as  heir  maie^  because  he  is  the  issue  *of  a  female,  whom 
he  must  name  by  way  of  pedigree  ;  nor  as  heir  Jhnalef  be- 
cause he  is  a  male.  Nor  can  the  grand-daughter  make  any  title  to 
the  estate  in  tail-male,  because  she  is  a  female ;  nor  to  the  ^tate  in 
tsiil'female,  because  she  is  the  issue  of  a  male,  whom  she  must 
name  in  her  pedigree. 

These  observations  lead  to  a  remark  on  an  error  frequently  com- 
mitted io  practice,(e)  by  passing  over  the  daughters  of  the  sons, 
by  limiting  the  state  to  the  daughters  of  the  father  ;  giving  them 
a  preference,  contrary  in  most  cases  to  the  intention  of  the  parties. . 
It  may  be,  and,  in  families  which  have  peerages  and  dignities 
descendible  in  the  male  line  generally,  is  intended  that  the  male 
line  of  the  sons  should  through  successive  generations  be  preferred 
to  iiny  females.  This  indeed  is  a  consequence  of  the  prevailing 
wish  to  annex  the  estate  to  the  family  name  or  title,  and  support 
its  respectability. 

When  this  object  ceases  to  influence  the  intention,  ,tlie  daughters 

(c)  1  lost.  24  b,  377 ',  Farington's  Case,  1 1  H.  6, 13 ;  Johnson  ▼.  JVbffAey,  2  Vera. 
4001- 

(d)  1  Tm.  ^  b.  S77  a;  2BI.  Com.  114;  1  Leon.  188.  (f)  1  Imit.  377  a. 
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of  a  son  appear  to  have  a  sort  of  inherent  right  to  be  preferred  be- 
fore the  daughters  of  the  father,  since  the  former  take  a  precedence 
in  the  line  of  succession. 

The  general  views  of  family  arrangements  may  also  be  urged 
in  their  favor ;  still,  however,  it  has  generally  happened  in  prac- 
tice, that  sufficient  intention  has  not  been  paid  to  the  situ- 
ation of  the  daughters  of  sons.  Looking  *to  the  comfort  [*406] 
of  families,  their  habits,  connexions ,  and  education,  it  is, 
with  the  exception  of  peerages,  &c.  infinitely  more  convenient  to 
bring  the  daughter  of  a  son,  and  through  her  a  grandson,  into  the 
line  of  succession,  than  a  more  remote  heir  who  may  be  without 
education,  and  with  habits  very  little  calculated  to  enjoy  landed 
property  of  any  magnitude. 

The  powers  of  alienation,  by  means  of  fines  with  proclamations 
land  recoveries,  do  fortunately  in  most  though  not  in  all  cases  take 
from  these  irregular  gifts^  the  consequences  of  (he  ill-judged  ar- 
rangement. 

Lord  Coke{f)  has  adverted 'to  the  situation  of  a  tenant  in  tail 
who  has  several  estates,  one  descendible  to  males,  the  other  de- 
scendible to  females  only  ;  and  he  observes,  '^  It  is  dangerous  to 
use  them  in  conveyances  ;  (and  wills  are  equally  within  the  scope 
of  his  remarks ;)  **  for  great  inconveniences,"  he  adds,  "  may 
arise  thereupon ;  for  if  such  a  tenant  in  tail  hath  issue  divers  sons, 
and  they  have  issue  divers  daughters,  and  likewise,  if  tenant  in 
tail  hath  issue  divers  daughters,  and  each  of  them  hath  issue  sons, 
none  of  the  daughters  of  the  sons,  or  the  sons  of  the  daughters, 
shall  ever  inherit  to  either  of  the  said  estates-tail ;  and  so  it  is  of 
the  issues  of  the  issues ;  for  that  the  issue  inheritable  must  make 
their  claim  either  only  by  males,  or  only  by  females  ;  so  as 
the  females  of  the  males,  or  males  of  the  females,  *are  [*407] 
wholly  excluded  to  be  inheritable  to  either  of  the  said 
estates-tail."  He  closes  his  remarks  with  this  advice  ;  "  Where  the 
first  limitation  is  to  the  heirs  males,  let  the  limitation  be  for  default 
of  such  issue  to  the  heirs  of  the  body  of  the  donee,  and  then  all  the 
issues,  be  they  females  of  males,  or  males  of  females,  are  inheritable." 

There  is  a  material  difference  between  a  gift  to  a  man  and  hxS 
heirs  male  or  heirs  female  of  his  body,  under  which  these  heirs 
are  to  take  by  descent,  and  a  gift  to  such  heirs  eo  nomine  as  the 
first  purchasers  of  the  estate-tail.  (^) 

In  the  former  case,  no  other  issue  of  the  donee  than  those  which 
are  in  the  first  degree,  can  make  any  title  under  the  gift,  unless 
they  can  deduce  their  pedigree  through  every  stage  and  every  an- 
-.  cestor,^by  persons  of  that  sex  which  the  limitation  describes ;  while 
in  the  latter  case,  if  at  any  time  during  the  continuance  of  apy 
preceding  estate  of  freehold,  there  should  be  any  person,  who, 
answering  the  description  of  heirs,  is  the  general  heir  of  the  per- 
son  named  in  the  limitation,(A)  and  of  that  sex  which  the  limitation 

(/)  1  lost.  377  a.  (g)  I  Inst.  25  b.  Cotmden  w.  Cltfk^  Hob.  34. 

{ft)  20  H.  6.  44. 
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describes,  that  person  will  be  entitled,  altbongh,  being  a  female, 
a  male  was  her  father,  or  though,  being  a  male,  a  female  was  his 
mother,  and  though  both  descriptions  shall  not  be  fulfilled  in  this 
person  at  the  death  of  the  parent ;  for  it  is  sufficient  that 
£*408]  the  description  *should  be  fulfilled  in  some  person  at  any 
time  during  the  particular  estate ;  for  during  all  that  time, 
the  remainder  is  capable  of  effect,  and  only  waits  for  someperaon 
qualified  to  take  a  vested  interest  under  the  gift. 

In  some  cases  the  limitation  will  give  the  estate  to  the  person 
who  answers  the  description  in  all  particulars,  except  the  deno* 
mination  of  heir  in  the  strict  sense  of  that  term,  and  although 
another  is  the  heir  in  that  sense.(t) 

It  has  been  said  there  are  authorities  which  go  the  whole  length 
to  establish  the  position,  that  under  a  limitation  to  the  heirs  male 
of  the  body  of  a  person,  no  one  may  take  by  purchase  (k)  if  he 
be  not  both  a  male  issuing  of  the  body  of  that  person,  and  his 
general  heir  ;  nor  unless  it  appears,  as  it  hath  done  in  several  cases 
from  their  particular  circumstances,  that  the  word  heir  is  used  in 
the  sense  of  issue,  in  description  of  a  person  already  born. 

The  exception  has  always  been  allowed  in  de^s  as  well  as 
wills.  But  since  the  decision  of  the  case  of  fVUls  and  others  v. 
PcUmer,{l)  it  may  be  doubted  whether  this  doctrine  re- 
[*409]  quiring  *both  descriptions  to  be  fulfilled  has  not  been  ex- 
ploded ;  especially  as  far  as  it  applies  to  wills.  It  would 
seem  that  a  gift  to  uie  heirs  male  of  the  body  of  a  person,  will 
universally,  without  any  regard  to  particular  circumstances,  be 
construed  to  give  an  estate-tail  to  the  person  who,  being  a  lEnale,  is 
the  first  of  that  sex  in  the  line  of  succession  to  the  person  who  is 
the  stock  or  ancestor  of  these  heirs,  though  a  female  may  be  the 
general  heir  of  that  person. 

As  under  a  gift  to  a  man  and  the  heirs  males  of  his  body,  a  male 
deriving  his  descent  through  a  male,  may  take,  though  z  female  is 
the  general  heir  of  the  donee,  and  in  like  manner,  under  a  gift  to 
a  man  or  woman  and  the  heirs  female  of  the  body  of  that  personi 
a  female  bein^  the  issue  of  the  donee  will  be  entitled  to  the  ex- 
clusion of  the  issue  male,  though  persons  of  the  latter  description 
are  the  general  heirs  of  the  don^e.  The  same  rules  apply  to  issue 
in  a  more  remote  degree  ;  so  that  under  a  descent  in  tail-male,  males 
are  the  descendants  of  males,  and  under  an  estate  in  tail-female, 
females  are  the  descendants  of  females,  through  the  whole  course 
of  the  descent 

So  also  under  a  gift  to  the  heirs  male  of  the  body  of  a  man, 

(t)  Burehett  ▼.  Durdant,  2  Ventr.  311 ;  Brown  ▼.  Barkbam,  Prec.  in  Chancerf, 
442  *,  Darbiton  ex  dem,  of  Long  v.  Beiiumont,  1  P.  W.  290 ;  Goodright  on  dem.  of 
Brooking  and  White,  2  Black.  Bep.  1010 ;  BaUr  ▼.  Wall,  Ld.  Rajoi.  185 ;  WHIa 
and  Palmer,  SBiir.  2616;  Mandeville'i  Ca.  1  Inst.  26b;  1  Init.  24b,  26a;  Far- 
rington*f  Case,  20  H.  6,  44 ;  Bro.  Abr.  Donee  61;  Comdcn  v.  CUrk,  Hob.  29; 
Harg .  Annotations  on  1  Inst.  24  b. 

(*)  James  r.  Richardson,  Ca.  Abr.  214 ;  2  Lev.  232.  (I)  6  Burr.  2616. 
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which,  first,  executes  in  a  person  who  unites  in  himself  the  double 
description  of  heir  and  male,  any  person  who  might  have 
taken  under  a  gift  to  the  father  and  the  *heirs  males  of  his  [MlO] 
body,  may  entitle  himself,  though  some  other  person  is  the 
general  heir  of  the  father.  This  point  was  decided  in  the  cases 
of  MandeviUe,{m)  fVilb,  and  Palmer.{n)  On  these  cases  Mn 
Feame  very  judiciously  observes,  in  Ais  last  edition  of  his  Essay 
on  Contingent  Remainders  :(o)  <<  When  the  words  heirs  maleof 
the  body,  &c.  operate  as  words  of  purchase ;  that  is,  when  they 
do  not  attach  in  the  ancestor,  but  vest  in  the  person  answering  the 
description  of  such  special  heir,  they  appear  to  have  a  sort  of  equi* 
vocal  or  mixed  effect  For  though  they  eive  the  estate  to  the 
special  heir  originally,  and  not  through  or  from  his  ancestor,  yet 
the  estate  which  he  so  takes  has  such  a  reference  to  the  ancestor^ 
as  to  pursue  the  same  course  of  succession  in  the  same  extent  of 
duration  or  continuance,  through  the  same  persons,  as  if  it  had 
attached  in  and  descended  from  the  ancestor,''  &c.  &g. 

The  consecutive  passages  in  Feame,  and  the  passages  in  the 
rule  in  Shelley^s  case,  supra,  1  vol.  chap.  3,  p.  S79,  should  be 
read  in  this  place,  for  further  elucidation  of  this  topic. 

In  a  former  page  it  was  stated  that  a  gifl  to  a  man  and  his  heirs 
males  or  females  of  his  body  is  an  estate^tail  general,  as  to  the 
isex  of  the  persons  who  may  succeed  under  the  limitation  to  the 
heirs. 

*These  words,  in  the  sense  in  which  they  are  used  in  a  [*411] 
gift  in  this  form,  are  merely  declaratory  ;  expressing  in 
terms  that  the  right  of  succession  shall  be  open  to  die  heirs  of  both 
sexes.  It  should  therefore  be  understood  that  a  gift  to  a  man  and 
his  heirs  mtUe  of  his  body,  by  one  clause  of  limitation,  and  to  the 
«ame  man  and  his  heirs  female  of  his  body,  by  another  clause  of 
limitation,  conveys  two  distinct  estates,  one  in  iaiUmale,  the  other 
in  taHfemak,  and  these  estates  will  severally  fall  within  the  obser- 
vation already  offered  on  estates,  special  as  to  the  issue  inheritable 
under  the  entail,  according  to  the  sex  of  the  issue  named  in  each 
respective  gift. 

It  rarely  happens  that  there  is  any  di£Sculty  in  deciding  on  the 
descendible  quality  of  an  estate*tail,  but  the  cited  case  of  Den  ex 
dem.  Cresurick  v.  Hobson  and  others,(p)  involved  that  di£Bculty. 
The  special  circumstances  of  the  limitation,  collectively  considered, 
made  it  clear  that  a  general  preference  was  to  be  given  to  males ; 
«o  that  no  females,  though  in  a  nearer  degree,  were  to  take  while 
there  were  any  males,  even  of  a  more  remote  relation  ;  and  since 
no  construction,  except  that  which  would  give  to  the  donee  an  es- 
tate in  tail-male,  would  carry  this  intention  into  effect ;  it  was  held 
that  be  took  an  estate  of  thb  description. 
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;m)  1  Inst.  26,  b.  (n)  6  Barr.  2615.  (o)  Fearoe,  (6  Edit.)  80. 

)  2  Bl.  Rep.  696 ;  5  Burr.  2609. 
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And  it  may  be  observed,  that  an  estate^tail  being  either 
[*412]  general  or  special  in  regard  to  the  *person  by  whom  the 
heirs  are  to  be  begotten,  or  from  whom  they  are  to  pro- 
ceed ;  or  being  general  or  qualified,  as  to  the  degree  to  which  the 
estate  may  descend,  may  be  specialy  as  to  the  sex  of  the  heirs  enti- 
tled to  succeed  under  the  entail. 

5thly ,  and  6thly .  As  to  estates-tail  general  or  special^  as  to  the 
persons  from  whom  the  heirs  are  to  proceed,  or  by  whom  they  are 
to  be  begotten. 

A  gift  to  a  man  and  his  or  the  heirs  of  his  body  conveys  an  es- 
tate in  general  tBii,{pp) 

A  gift  in  this  form  does  not  impose  any  restriction  that  the 
heirs  to  succeed  under  the  entail  shall  be  the  issue  of  the  donee  by 
any  particular  person. 

The  consequence  is,  the  issue  of  a  man  by  any  woman  ;  or  the 
issue  of  a  woman  by  a  man,  may  be  called  to  the  succession. 

An  estate-tail  special  in  this  particular,  ascertains  the  person  by 
whom,  or  on  whose  body,  the  heirs  inheritable  to  the  entail  shall 
be  begotten  :  thus, 

A  gift  to  a  man  and  his  heirs  of  his  body  begotten^ 
1st     On  the  body  of  Emma  his  wife. 
2dly.  On  the  body  of  a  deceased  wife. 
3dly.  On  the  body  of  a  person  of  a  particular  name  ;  as  Mary 

Searle;  without  specifying  the  person. 
[*413]  4thly.     On  the  body  of  any  person  who  is  not  *his  wife, 
and,  although  she  be  the  wife  of  another  man,  and 
whether  the  donee  be  a  single  or  a  married  man  'j{g)  or 
on  the  body  of  a  person  of  particular  rank ;  as  a  person 
of  the  degree  of  peerage  ;  or  on  the  body  of  a  person 
being  a  protestant,  &c.  &c.  or  a  person  \tho  shall  hare 
a  given  portion,  as  10,000/. 
5thly.     On  the  body  of  his  first  wife,(r)  or  on  the  bodies  of  two 
women  by  name. 
And  also  a  gift  to  a  man  and  woman  who  are  married,  or  may 
lawfully  intermarry,  and  their  heirs  of  their  bodies,  conveys  an 
estate  in  special  tail. 

In  all  these  instances  there  is  a  specification  of  two  bodies  from 
which  the  heirs  to  be  entitled  by  the  form  of  the  gift  are  to  proceed, 
or  of  the  persons  by  or  on  whom  these  heirs  are  to  be  begotten  ; 
and  from  Uiis  specification  of  two  persons,  limitations  of  this  and 
of  the  like  sort,  are  deemed  special  entails ;  and  the  right  of  sue* 
cession  is  open  to  those  issues  only  who  can  bring  themselves' 
within  the  particular  terms  of  the  gift. 

An  ordinary  general  entail  must,  in  terms  or  in  efieet,  des^ 
nate  the  heir  as  proceeding  from  the  body  of  one  person. 
An  entail  being  special  under  this  arrangement,  necessarily  de- 

(pp)  Liu.  I.  14,  15. 

(q)  1  Rep.  120,  Chttdlei^rh's  cue,  10  Rep.  60  b.  1  Inst.  20  b. 

(r)  1  Inst.  20  b ;  12  H.  4.  2. 
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sigaates  two  or  more  persons  as  the  stocks  or  bodies  from 
which'  the  *heirs  are  to  proceed  ;  or  persons  by  whom  the  [*414] 
heirs  are  to  be  begotten. 

Under  a  gift  to  a  man  and  his  heirs  of  his  body,  begetten  on  the 
body  of  Emma  his  wife,  no  issue  besides  those  whichvare  begotten 
by  the  donee  on  the  body  of  this  identical  woman,  can  succeed  to 
the  entail. 

A  gift  in  this  form,  supposes  the  donee  to  have  a  wife  of  that 
name  at  the  time  when  the  gift  is  made ;  otherwise  the  entail  would 
fail. 

Also,  under  a  gift  to  a  man  and  his  heirs  of  his  body  by  a  de* 
ceased  wifey  the  donee  will  be  the  tenant  in  tail,  supposing  any 
issue  of  his  marriage  with  that  woman  are  in  existence  at  the  date 
of  the  gift.  (7^) 

When  there  are  not  any  issue  of  their  marriage  at  that  time,  the 
donee  wilt  be  merely  tenant  for  his  life,  and  hot  tenant  in  tail  af- 
ter possibility  of  issue  extinct.  For  it  is  impossible  at  the  time  of 
the  gift  tliat  there  shall  be  any  heirs  to  succeed  to  the  estate  under 
the  special  form  in  which  the  gift  is  made  ;  and  it  follows,  as  a 
necessary  consequence,  that  the  estate  must  determine  with  the 
life  of  the  donee. 

And  it  has  been  held  that  after  a  divorce  of  two  persons,  (and  it 
must  be  understood  a  vinculo  mairimoniiy)  to  whom  a  gift 
in  special  tail  was  made  while  they  were  husband  and  *wife,   [*415] 
these  persons  shall  be  tenants  for  tlieir  lives  only.(£) 

But  assume  that  at  the  time  when  the  gift  is  made  there  are  any 
issue  under  the  entail,  and  there  is  a  failure  of  these  issue  after^ 
wards  and  in  the  lifetime  of  the  donee,  the  donee  will,  so  long  aa 
there  is  a  continuance  of  issue  inheritable  under  the  terms  of 
the  gift,  be  tenant  in  tail,  and  on  failure  of  such  issue  become  tenant 
in  tail  after  possibility  of  issue  extinct. 

In  Page  v.  Hayward,{t)  N,  8.  devised  lands  to  his  niece,  M.JB.f 
and  the  heirs  male  of  her  body,  upon  condition  and  provided  she 
intermarried,  and  had  issue  male  by  a  person  surnamed  Searky 
and  in  default  of  both  these  conditions  he  devised  the  same  lands 
for  several  estates  in  remainder;  and  it  was  held,  that  the  estate 
devised  to  Mary  was  a  good  estate  in  special  tail ;  that  is,  to  her 
and  the  heirs  male  of  her  body  begotten  by  a  Seatle  ;  and  that  the 
words  upon  condition^  &c.  though  words  of  express  condition^ 
should  be  taken  to  be  words  of  limitation. 

Under  a  gift  in  this  form,  the  issue  begotten  on  the  body  of  the 
donee  by  any  person  of  the  name  expressed  in  the  limitation,  will 
be  entitled,  whether  their  father  was  born  before  or  after  the  gift 
was  made. 

(rr)  12  H.  4,  1  ;  1  Inst.  27  b,  liole. 

(t)  4  Via.  Ab.  205,  pi.  1 ;  Broke  Tail  and  Dones,  pi.  9 ;  Broke  Derai|fDm€nt,  pi.  15. 

</>  Pagt  V.  Hayvcard,  2  3alk.  370;  1  Lev.  36  ;  2  Siderf.  102. 
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Some  cases  have  raised  the  question  whether  *the  husband  mu^i 
not  have  his  name  by  origin  and  birth.(t/) 

In  the  case  under  consideration  the  gift  specified  the  person  by 
whom  the  issue  should  be  begotten,  by  prescribing  merely  that  he 
should  be  of  a  particular  name,  and  not  that  he  should  be  a  person 
in  certain,  as  John  Searle  of  Ashburton.  And  it  was  resolved,  that 
estate-tail  of  Mary  did  not  cease  by  her  marriage  with  a  person 
whose  name  was  not  Searle^  because  she  might  possibly  survive 
her  first  husband,  and  afterwards  marry  a  person  of  the  given 
name. 

The  gift  mi^ht  have  prescribed,  but  did  not  prescribe,  that  this 
person  should  be  her  first  husband. 

In  those  instances  in  which  the  gift  specifies  the  person  by  whom 
the  heirs  to  the  entail  are  to  be  begotten ;  or  from  whose  body  they 
are  to  proceed,  by  describing  that  person  by  name ;  as  /.  S.  ofJl,  ; 
those  issue  only  which  are  begotten  by  or  proceed  from  the  body 
of  that  particular  person,  can  inherit  the  estate. 

It  will  be  sufficient  that  they  are  begotten  by  or  proceed  from 
the  body  of  a  person  of  that  name.  In  one  case  a  particular  per- 
soiris  described  by  his  name ;  in  the  other  case  no  person  in  par- 
ticular is  described.  Unless  there  be  reference  to  an  individual, 
to  describe  him  by  a  name  by  which  he  may  be;  distio- 
[*417l  guished  from  others  of  the  same  name,  the  gift,  it  ^should 
seem,  merely  requires  that  he  shall  be  of  the  name  which 
the  gift  expresses. 

When  a  gift  is  made  to  a  ipan  and  his  heirs  -of  his  body  by  a 
woman,  who  is  not  his  wije,  then,  in  order  that  an  estate-tail  may 
be  created  by  the  words  of  the  gift,  it  must  be  understood  as  inva- 
riably and  universally  true,  and  a  rule  equally  applying  to  all  the 
other  cases  under  this  class,  that  these  persons  may  latq/iiliy  in- 
termarry. In  those  instances  in  which  there  is  any  impediment  to 
the  marriage  of  the  parties,  by  reason  of  consanguinity,  affilfity, 
sentence  of  divorce  in  the  Ecclesiastical  Court  a  vinculo  matrvmonu 
standing  unreversed,  or  any  other  sentence  which  declares  a  mar- 
riage between  the  parties  to  be  improper,  the  law  will  presume 
that  there  will  not  be  any  lawful  issue  from  these  two  persons,  and 
for  that  reason  will  not  allow  the  donee  to  take  an  estate-tail. 

The  estate  in  point  of  time  cannot  have  continuance,  under 
the  limitation,  beyond  the  life  of  the  donee,  for  want  of  persons 
to  take  it  in  succession  from  him ;  and  it  will  be  bounded  by  that 
period,  and  be  denominated  from  its  extent. 

On  this  point  it  may  be  proper  to  observe,  that  in  Anderson's 
account  of  Ckudleigh^s  case,(y)  it  is  reported,  that  if  land  be  given 
to  one  and  his  heirs  of  the  body  o/^his  sister  lawfully  be- 
[*418]   gotten,  this  is  an  estate  in  fee-simple^  because  *it  is  impos- 
sible that  the  brother  should,  consistently  with  the  law  for 
the  regulation  of  marriages,  have  issue  of  the  body  of  his  sister  to 

(m)  Pj/ot  V.  Pifol,  1  Yon.  ftcn.  330.  fx^  1  Tnst.  25  b. 

(y)  IHHbn  V.  Frdn,  i  And.  310 
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inherit  this  land,  by  reason  of  the  limitation  ;  and  for  this  additional 
reason,  when  the  limitation  is  to  him  and  the  [it  should  be  his] 
heirs  of  the  body  of  his  sister,  these  words  '  of  the  body  of  his  sis- 
ter* are  altogether  void,  and  the  words  <  his  heirs'  make  an  estate 
in  fee.     ' 

On  these  positions  a  doubt  arises,  whether  under  a  gift  to  a  man 
and  his  heirs  of  the  body  of  a  deceased  toi/e,  when  there  is  not,  at 
the  date  of  the  gift,  any  issue  of  such  wife,  the  donee^shall  have 
an  estate  for  life  or  in  fee. 

It  is  clear  that  there  cannot  be  any  heirs  to  inherit  under  the 
entail. 

Reasons  may  be  urged  jon  either  side  of  the  question,  and  the 
reader  will  therefore  act  prudently  to  suspend  his  judgment,  and 
treat  the  case  as  open  to  doubt  till  the  point  shall  be  resolved  by 
-an  adjudication. 

The  circumstance  of  the  existence,  of. another  marriage  of  eacb^ 
or  of  either  of  the  persons  from  whose  bodies  the  issues  described 
in  the  limitation  to  be  inheritable  to  the  entail,  are  to  proceed,  is, 
as  it  has  been  already  obserted,(2:)  no  objection  to  the  validity  of 
a  gift  to  the  heirs  of  the  body  6f  one  of  them  by  the  other. 

In  all  human  probability  there  will  not  be  any  lawful  issue  of 
the  bodies  of  these  two  persons. 

*It  is  possible,  that  there  may,  under  subsequent  events,   [*419] . 
and  by  marriages,  be  issue  to  Xake  under  the  terms  of  the 
gift;  and  that  possibility  will  a£ford  scope  and  operation  to  the 
gift,  and  entitle  tke  donee  to  be  deemed  tenant  of  an  estate-tail. 

A  devise  was  made  by  a  man  to  his  tai/e^  and  the  heirs  of  her 
body  by  him,  and  l\e  died,  leaving  no  issue,  and  fhe  wife  not  being 
ensient,  and  it  was  decided  by  the  Court  of  King^s  Bench,  that 
the  possibility  that  there  might  have  been  issue,  entitled  the  wife 
to  be  tenant  in  tail  after  possibility  of  issue  extinct. (a) 

In  support  of  the  estate-tail  it  is  urged,  that  in  intendment  of 
law,  ii  is  impossible  at  the  death  of  the  husband  to  try  the  fact 
whether  there  would  or  would  not  be  any  issue ;  and  the  possi- 
bility in  law  that  the  wife  might  have  issue  of  her  deceased  hus- 
band, makes  her  tenant  in  tail  for  a.  time.  Thus  Mr.  Justice  Bay^ 
ley  observed,  '^  A  possibility''  [of  issue]  **  existed  fqr  a  time^ 
and  that  is  the  thing  to  look  to,  and  not  to  the  event ;"  and  the  ob- 
servation of  Mr.  Justice  Dampier  (6)  was,  ^<  For  nine  months  after 
the  testator's  death  there  was  a  possibility  of  her  having  issue 
of  the  body  of  her  husband.      At  the   time  of  his  death,    she 
might  not  have  ascertained  the  fact;  she  might  not  have   been 
one  month  gone ;  there  was  a  possibility  therefore  during 
the  whole  ^period  of  gestation,  that  she  might  have  issue,    [*4i30] 
and  the  event  cannot  vary  it.     It  is  the  possibility,  and 
not  the  probability,  to  which  the  law  looks;  iind  here  the  possi- 

*  (t)  Chudleifch's  Case,  1  R«p.  120 ;  I  Inst.  20  b. 
(a)  Piatt  and  Wife  v.  Powtes,  2  Maulc  U  Stlwyn,  66.  (6)  S.  C.  68. 
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bility  was  not  at  all  more  remote  than  that  which  exists  between 
jMrties  of  an  age  passed  child-bearing." 

When  a  gift  is  to  a  man  and  his  heirs  of  his  body  by  his  first 
tc{fe,  those  issue  only  which  proceed  from  the  body  of  that  wife 
ean  claim  to  be  entitled  to  the  estate. 

Suppose  the  donee  to  intermarry  with  several  women,  and  to 
have  issue  by  each  of  them,  the  issue  of  neither  of  themi  exeept 
of  the  one  whom  he  shall  first  marry,  are  within  the  extent  of  the 

gift. 

A  gift  to  a  man  and  his  heirs  of  his  body  to  be  begotten  on  the 

bodies  of  two  women^{c)  is  also  a  good  limitation  in  special  tail. 

Under  a  gift  in  these  terms  no  one  can  succeed  to  the  estate  unless 

<  he  is  the  issue  of  the  body  of  the  donee,  proceeding  from  the  body 

of  one  or  the  other  of  these  women. 

The  issue  will  succeed,  as  to  males,  according  to  the  priority  of 
their  birthSf  with  a  preference  to  the  males  of  the  woman  who 
shall  be  last  taken  to  wife,  as  against  the  daughters  by  the  first 
wife  ;  and  as  to  females,  daughters  of  both  women  will  succeed 
together,  as  coparceners,  and  on  failure  of  issue  of  any  of  the 
daughters,  being  heirs  under  the  entail,  their  parts  will  do- 
[*421  J  volve  to  the  survivors,  or  those  who  ^represent  them,  with- 
out any  distinction  whether  they  are  the  issue  by  one  or 
the  other  woman.  Half  blood  will  not  be  any  impediment  to  a 
succession  of  one  of  these  persons  to  the  other.  This  indeed  is 
clear,  from  the  observations  already  made,  and  from  the  language 
o[  Lord  Coke^{d)  who  saith,  ^  Half  blood  is  not  respected  in  tail, 
because  that  the  issues  do  claim  in  descent  per  formam  doniy  and 
the  issue  in  tail  is  ever  of  the  whole  blood  to  the.  donee."  And 
Lord  Kenyon  observed  in  the  case  of  Doe  v.  fFich€h,{e)  ^'  In  the 
^se  of  estates-tail,  the  half  blood  coming  within  the  description 
of  the  entail  may  inherit  as  effectually  as  the  whole  blood."  There 
the  rule  of  possessio /ratris  does  not  apply. 

The  difference  between  a  gift  of  the  last  form,  and  a  gift  to  a 
man  and  two  ivomen,  and  their  heirs  of  their  bodies^  will  be  stated 
in  a  subsequent  part  of  this  chapter. 

A  gift  to  a  man  and  his  heirs  begotten  by  his  son^if)  exhibits 
another  instance  of  an  estate-tail,  special  as  to  the  person  from 
whom  the  issue  inheritable  to  the  estates  are  to  proceed. 

A  gift  in  these  words  entitles  the  father  to  an  estate-tail,  and  his 
wife  will  be  dowable  of  this  estate  as  an  inheritance  in  him. 

The  circumstance  on  account  of  which  it  was  thought  proper  to 
introduce  an  instance  of  a  gift  in  this  form,  as  a  special  entail, 
and  which  indeed  gives  it  a  distinguishing  feature,  is,  that 
[*422]  *the  son,  from  whose  body  the  issue  are  to  proceed,  and 
all  the  other  children  of  tlie  donee,  and  the' respective  is- 
sues of  all  these  children,  are  excluded  from  the  succession  ;  and 

(c)  1  Inst.  26  b.  184.  (d)  1  Init.  16  b.  (e)  8  T.  Rep.  Sia 

(J)  1  Inst.  20  b.  Markham'f  Case,  12  H.  4, 2. 
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the  right  of  succession  is  open  to  those  issue  only  of  the  father 
which  proceed  from  the  body  of  his  son. 

A  gift  to  a  man,  whether  single  or  married,  and  to  a  woman  not 
his  wifey  whether  single  or  married,  and  their  heirs  of  their  two 
bodies  between  them  lawfully  begotten,  is  another  instance  of  an 
estate  in  special  taiL(^) 

In  this  instance  the  limitation  is  appropriated  so  strictlj^to  the 
issue  of  ^he  two  bodies,  that  no  issue,  besides  those  which  proceed 
from  a  marriage  between  the  donees,  can  possibly  succeed  to  the 
estate  under  the  terms  of  the  gift. 

A  gift  of  this  sort  conveys  the  freehold  and  inheritance  to  the 
donees  jointly  ;  and  either  of  them,  as  well  as  any  other  joint-te- 
nant, may  sever  the  joint-tenancy,  and  after  severance,  eacn  person 
will  have  a  several  estate  in  special  tail  in  his  or  her  particular 
share;  the  man  to  himself,  and  the  heirs  of  the  bodies  of  him- 
self and  the  woman  ;  and  the  woman  to  herself,  and  the  heirs  of 
the  bodies  of  herself  and  the  man. 

In  neither  case,  it  should  seem,  is  the  entail  general ;  viz. ,  to  the 
man  or  the  woman^  and  the  heirs  o£  his  or  her  body  only :  but  is 
a  special  tail. 

*A  fine  with  proclamations  by  one  of  the  ancestors   [*42d] 
would,  in  all  probability,  bar  the  heirs  as  to  the  moiety  of 
the  other  by  reason  of  privity,  and  the  original  gift  (h)  to  the  heirs 
of  their  bodies. 

This  is  evidently  the  rule  when  the  gift  is  to  husband  and  wife 
as  tenants  by  entireties  ;  for  under  the  statute  of  proclamations  of 
fines,  the  fine  of  one  of  these  persons  will  be  a  bar  to  the  issue  of 
the  other  of  them  ;  so  far  that  he  cannot  claim  under  the  entail. 

This  seems  to  be  a  necessary  conclusion  from  the  cases  of  Sir 
George  Brown  and  Beaufnontj{t)  when  husband  and  wife  are  seis- 
ed by  entireties  ;  'but  though  the  husband  levies  a  fine  with  pro- 
clamations, and  this  fine  is  an  efiectual  bar  to  the  issue  of  him  and 
his  wife,  still  his  wife,  when  she  enters,  or  brings  an  action  and 
restores  herself  to  her  estate,  will  be  tenant  in  tail  to  every  pur- 
pose, except  that  of  transmitting  the  estate  to  her  iastu  as  the  issue 
in  tail;  yet  when  they  are  joint-tenants,  either  may,  as  to  his  or 
her  own  share,  alien  and  bar  the  other. 

When  a  gift  is  made  to  a  man,  and  a  woman  not  his  wife,  and 
their  heirs  of  their  bodies  to  be  begotten  between  themy  and  the  join- 
tore  is  suspended  or  severed,  wi&out  being  barred  by  a  fine  with 
proclamations,  and  a  marriage  takes  place  between  the 
donees,  and  *one'of  them  dies  during  the  suspension  or  [*424] 
severance  of  the  jointure,  clearly,  in  the  case  now  under 
consideration,  the  issue  of  this  marriage  may  bring  themselves 
within  the  terms  of  the  gift  to  the  heirs  of  the  body  of  the  deceas- 
es) Litt.  8. 16,  Chudlei^h's  Case,  1  Rep.  120. 

(X)  BeaumoDt's  Case,  9  Rep.  1^ ;  DuDcombe  and  Wiogfieltl,  Hob.  264;  Baker  ▼. 
tfiUuy  Cro.  Car.  475. 

(ft)  Beaamont't  Caie,  9  Rep.  139 ;  Baker  t.  frUlu,  Cro.  Ch.  476. 
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ed  parent  by  the  sarviving  parent,  and  n^ay,  notwithstanding  the 
subsistence  of  the  life  of  the  surviving  parent,  entitle  themselves  to 
the  moiety  of  the  deceased  parent.  These  issue  are  the  heirs  of 
the  deceased  parent  by  the  surviving  parent,  and  this  is  all  that  is 
necessary^  for  nothing  more  is  required  than  that  the  issue  claim- 
ing under  a  limitation  in  this  form  should  proceed  fromithe  bodies 
of  botfl  the  persons  named  in  the  gift. 

•dfter  severance  the  donees  have  not  a  joint  estate  in  the  inherit- 
ance ;  and  though  the  same  person,  as  claiming  to  be  heir  of  the 
bodies  of  both  the  man  and  the  woman,  may  entitle  himself  to  the' 
entirety  of  the  tenement,  yet  in  truth,  when  there  is  a  severance 
of  the  jointure,  he  becomes  entitled  to  the  entirety,  by  moieties  ; 
and  takes  one  undivided  moiety  by  descent  from  hisya^A^r,  as  the 
heir  of  his  body  by  the  mother  ;  and  the  other  undivided  moiety 
by  descent  from  his  mother,  as  the  heir  of  her  body  by  his  father. 
In  this  particular,  there  is  a  difference  between  a  gift  to  a  man 
and  a  woman  not  being  husband  and  wife,  and  the  heirs  of  their 
bodies,  and  a  gift  to  a  man  and  his  wife,  aj)d  their  heirs  of 
[*425]   their  bodies.  When  the  donees  are  not  ^husband  and  wife, 
the  man  and  the  woman  have  the  inheritance  even  in  the 
first  instance  jointly,  and  they  will  continue  to  hold  the  same  in 
that  manner  till  the  tenancy  shall  be  severed. 

After  severance  the  donees  will  be  tenants  in  common  of  their 
respective  parts,  and  hold  the  tenement  6y  moieties  ;  and  the  issue 
succeeding  to  the  entails  will  take  the  several  moieties  as  the  heirs 
of  their  respective  parents. 

As  often  as  the  husbUnd  and  wife  are  donees  under  a'  gift  to 
them  during  the  coverture,  they  take  by  entireties,  and  the  issue 
must  be,  and  accordingly  claim,  asT  the  heirs  of  both  their  pa- 
rents. (*) 

As  often  as  a  gift  is  made  to  a  man  and  to  a  woman,  who  may 
lawfully  intermarry^  and  their  heirs  of  their  bodies  to  be  lawfully 
begotten,  the  donees  will  be  tenants  in  fecial  tailj  although  the 
words  of  the  limitation  do  not,  in  precise  terms,  direct  those  heirs 
to  be  begotten  between  them.(/) 

On  the  other  hand,  when  a  man  and  a  woman  taking  Under  a 
gift  in  thii  form,  may  not  lawfully  intermarry,  they,  as  to  the  in- 
heritance, will  severally  be  tenants  of  their  respective  moieties  in 
general  tail,  and  they  will  be  joint-tenants  ofthe  freehold. (m) 
[*426]  Probably  a  difference  may  be  taken,  exemplified  *by  the 
instance  on  the  one  hand  of  a  gift  to  persons  who  may  not 
lawfully  intermarry,  and  appropriating  the  heirs  inheritable  to  the 
entail  to  be  begotten  of  the  bodies  of  the  donees  between  them ; 
and  on  the  other  hand  a  gift  to  the  same  persons,  leaving  the  in- 
tention ofthe  donor  to  the  construction  of  law ;  thus,  if  in  the  in- 
stance before^  ad dqced,  of  a  limitation  to  a  man  and  his  heirs  of  the 

i 

(k)  Beaumont's  Ca.  9  Rep.  139, 1  vol.  p.  131. 

(/)  Hob.  3 ;  Sir  P^icholafc  Carew's  Case,  Dyer,  332  b. 

(m)  Huntley's  Case,  Dver  326;  Bendl.  220  'y  1  Inst.  25  b. 
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body  of  his  sister,  the  words  "  of  the  body  of  his  sister"  were 
altogether  void,  and  a  fee-simple  passed,  why,  in  this  instance,  are 
not  the  words  ^^  between  them''  to  be  repugnant,  and  an  estate  in 
general  tail  to  arise  ? 

Perhaps  it  would  be  better  that  an  estate  for  life  only  should 
pass  in  both  instances.  ' 

In  the  first  instance,  the  gift  expressly  limits  that  the  heirs  to 
inherit  under  the  entail  shall  proceed  from  the  bodies  of  these  two 
persons,  so  that,  under  the  terms  of  procreation,  no  issue  can  claim 
to  be  heirs  of  entail  unless  they  are  begotten  by  or  proceed  from 
the  body  of  one  of  the  donees,  by  or  on  the  body  of  the  other  of 
them  ;  and  to  give  the  donees  an  estate  in  general  tail  would  be  to 
extend  the  gift  against  the  express  intention  of  the  parties;  conse- 
quently the  donees  will  take  an  estate  merely  of  freehold. 

In  the  latter  case,  the  words  of  limitation  are  at  large,  and  leave 
the  intention  to  the  construction  of  law ;  and  the  courts 
will  not  deem  any  words  to  be  useless  when  by  a  ^reasoiia-  [*427] 
ble  interpretation  they  may  have  efiect ;  and  they  will  not 
conclude  that  it  was  the  meaning  of  the  parties,  that  the  donees 
should  intermarry,  when  the  law  would  account  a  marriage  be- 
tween them  to  be  unlawful  and  voidable,  and  therefore,  as  to  the 
inheritance,  the  donees  may,  without  any  violation  of  the  intention 
of  the  donor,  have  the  tenement  by  moieties,  and  be  tenants  in 
general  tail  of  their  respective  parts. 

It  is  also  saidy  that  when  a  gift  is  to  a  man  and  two  women,  and 
the  heirs  of  their  bodies,(n)  or  two  women  and  one  man,  and  the 
heirs  of  their  bodies,  the  donees  will  have  several  inheritances.(o) 

The  reason  Lord  Coke  (p)  has  assigned  for  this  opinion,  is,  that 
the  donees  cannot  have  one  issue  of  their  bodies,  and  there  shall 
not,  by  any  construction,  be  dipossihilily  upon  a  possibility y  viz. 
that  the  donees  shall  intermarry. 

To  this  reason.  Lord  Hale  (q)  adds,  <'  That  it  cannot  be  tail,  for 
the  uncertainty  which  of  the  women  the>  man  shall  first  marry.'  * 

From  these  positions  it  may  be  inferred  that  the  donees  several- 
ly have  estates  in  general  tail. 

Whether  this  is  a  correct  inference  does  not  clearly  appear.     It 
may  be  understood  that  they  have  several  estates  of  inhe- 
ritance ^  the  *man  to  himself  and  to  the  heirs  of  his  body   [^428] 
to  be  begotten  on  the  bodies  of  the  two  women ;  and  the 
women  to  themselves  respectively,  and  their  heirs  of  their  respec- 
tive bodies  to  be  begotten  by  the  man. 

This  is  the  construction  most  agreeable  to  the  rules  which,  ge- 
nerally speaking,  are  observed  in  expounding  deeds  ;  and  will,  txw 
all  probability,  be  found  most  consonant  to  the  intention  of  the 
parties. 

According  to  this  interpretation,  the  point  of  law  expressed  by 

(n)  1  Intt.  26  b.  (o)  1  Inst  2&b. 

(p)  1  Ingt.  26  b.  '//^  Anti*.  Qn,l  Inst.  25  b. 
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Lord  Cokeys  proposition  is,  that  the  donees  take  the  inheritance 
severally  9  and  not  jointly  ;  and  not  that  the  issue  of  the  donees  ge- 
nerally, without  any  reference  to  the  person  by  whom  or  on  whose 
body  they  are  to  be  begotten,  shall  succeed  to  the  entail. 

Suppose  the  point  of  law,  expressed  by  the  opinion  of  Lord 
Coke^  to  be,  that  the  donees  severally  take  estates  of  inheritance  in 
general  tail ;  even  in  that  case  it  may  be  questioned  whether  the 
circumstances  under  which  the  gifts  are  framed,  did  not  induce  the 
decision,  if  any,  which  was  pronounced  on  this  case.  It  is  not 
specified  that  the  issue  inheritable  to  the  entail  are  to  be  begotten 
between  the  donees ;  and  the  law,  probably,  will  not  presume,  that 
it  was  the  intention  of  the  donor  to  confine  the  gifl;  to  the  issue  of 
the  man  and  the  two  women  jointly. 

A  presumption  of  this  sort  can  be  grounded  only  on  a  foreign 
intendment. 
[*429]  *From  the  words  of  the  gift,  it  does  not  appear  that  the 
marriage  of  the  donees  was  in  the  contemplation  of  the 
donor,  and,  therefore,  in  legal  estimation,  the  gift  may  pass  estates 
of  inheritances  in  general  tail.  By  a  different  construction,  the 
law  must  abridge  the  estate  of  the  donees. 

To  do  this  it  must  also  raise  a  presumption  on  a  presumption  ; 
and  must  suppose  that  one  of  the  donees  is  first  to  marry  another 
of  them,  then  to  survive  and  marry  the  third.  This  may  be  car- 
rying presumptions  too  far.  The  scope  of  the  observations  made 
by  Lord  Coke  and  Lord  Hale  on  the  gift  under  consideration,  as 
expressed  by  this  deduction,  admit  that  their  observations  are  eon- 
fined  to  the  mere  point  of  law  on  presumptions;  and,  with  this 
restriction,  they  may  be  well  founded  ;  and  then  it  may  be  sug- 
gested, that  there  is  a  difierence  between  a  gifl  which  is  general, 
and  leaves  the  intention  to  the  construction  of  law ;  and  a  gift 
which  expressly  appropriates  the  heirs  to  be  of  the  bodies  of  the 
donees,  and  directs  these  heirs  to  be  begotten  between  them. 

By  supposing  the  donees  to  have  the  freehold  jointly,  and  each 
of  them  to  have  a  several  inheritance  in  a  third  part*  the  hus- 
band to  himself,  and  his  heirs  which  he  shall  beget  on  the  bodies 
of  the  two  women  in  successive  order,  and  with  priority  of  males, 
as  is  already  observed  with  reference  to  a  gift  to  a  man  and 
[*430]  •his  heirs  by  two  women ;  and  each  of  the  wonien  to  have 
several  inheritance  in  a  third  part,  to  her  and  her  heirs  of 
her  body  to  be  begotten  by  the  man  ;  and  so  vice  versa,  when  a 
gift  is  made  to  two  women  and  a  man  and  their  heirs  of  their  bo- 
dies between  them  lawfully  to  be  begotten  ;  the  evident  intention  of 
the  parties  is  compli^ed  with,  and  no  rule  of  law  by  any  means  Ti- 
olated.  Indeed,  consistency  is  given  to  the  law  in  reference  to  the 
intention ;  and,  as  it  may  very  well  stand,  at  least  with  the  gene- 
ral, if  not  with  the  particular^  intention  of  the  parties,  that  a  gift 
in  these  terms  shall  receive  this  construction,  it  may  be  worth  the 
experiment  to  try  the  question  whenever  a  title  may  depend  on  it. 
The  only  objections  to  be  offered  against  this  construction  are  as 
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they  are  assigned  by  Lord  Coke  and  Lord  Hahj  upon  the  grouad^ 
as  to  one  of  them,  that  there  is  a  pos:5ibiiity  upon  a  possibility  ;  as 
to  the  other  of  them»  that  it  is  not  certain  to  wlxom  the  land  ahall 
descend. 

Lord  Cokeys  objection  is  answered  by  the  cases  which  determine 
a  gift  to  a  man  and  his  heirs  of  his  body  by  two  women  to  be  a 
good  entail ;  and  Lord  Hale's  objection  is  obviated  by  the  mode 
in  which  lands  comprised  in  a  gift  in  the  last- mentioned  form  are 
to  descend. 

From  these  deductions  the  conclusion  is  that  the  different  pen* 
nine;  of  different  gifts  may  call  for  a  different  construction. 

When  a  gift  is  made  to  two  men,  or  to  two  'women,  or  [*43i] 
to  a  man  and  a  woman  who  may  not  lawfully  intermarry, 
and  their  heirs  of  their  bodied,(r)  the  donees  will  have  the  free- 
hold jointly,  and  the  inheritance  severally ;  so  that  they  will  be 
joint-tenants  for  their  lives  with  several  inheritances ;  and  unless 
the  tenancy  be  severed  in  the  lifetime  of  the  donees,  thesurvrvor 
will  hold  the  entire  tenement  during  his  life,  and  after  bis  decease 
the  several  issues  of  himself  and  his  companion  will  succeed  to  the 
several  shares  of  their  respective  parents ;  and  in  the  mean  time, 
after  the  death  of  one  of  them  till  the  decease  of  the  other,  the 
issue  of  the  deceased  tenant  will  have  a  vested  interest  in  the  na- 
ture of  a  remainder. 

The  parents  in  their  lifetime  have  the  freehold  as  one  estate  only, 
and  each  has  the  inheritance  in  his  or  her  share  as  a  distinct  estate. 

Under  a  gift  to  two  men  and  their  wives,  and  their  heirs  of  their 
bodies  to  be  begotten  between  them,(^}  each  class  of  the  husbands 
and  wives  will  have  a  distinct  moiety  of  the  inheritance  as  tenants 
of  entireties  of  thiis  moiety  in  special  tail,  without  any  cross-re- 
mainders. Lord  Cokeys  observation  is,  '^  They  shall  take  a  Joint 
estate  for  life,  and  several  inheritances,  viz.  the  one  husbana  and 
his  wife  the  one  moiety,  and  the  other  husband  and  his 
wife  the  *other  moiety,  and  no  cross-remainder  or  other  [*433] 
possibility  shall  be  allowed  by  law  where  it  is  once  set- 
tled and  Ukes  effect." 

The  last  example  is  widely  different  from  those  which  have  been 
considered.  The  words  of  appropriation  are  fully  satisfied,  by  the 
construction  they  receive,  when  they  are  applied  to  each  of  the 
couples  distinctly. 

The  observations  already  offered  on  a  gift  to  a  man  and  his  heirs 
o/'Ai^  ^o(/^  by  a  woman,  namely,  that  the  parties  may  lawfully 
intermarry,  is  equally  apposite  to  a  gift  to  a  man  and  woman  who 
are  not  husband  and  wife ;  as  a  son  and  his  mother  ;  a  brother  and 
his  sister,  and  their  heirs  of  their  two  bodies.(/) 

When  the  parties  are  within  the  Levitical  degrees,  or  there  is 

(r)  WUIdruon  r.  Spearman,  cited  in  Cook,  2  Vern.  645 ;  and  Crojf  ?.  WiUitf  2  P. 
Wrai.  629 ;  1  Inst.  102. 
(«)  1  lost.  25  b.  (0  1  Inii.  26  ^. 
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any  other  impediment  to  their  future  marriage,  each  will  have  a 
several  inheritance  in  his  orlier  share  to  him  or  her,  and  the  ge- 
neral heirs  of  his  or  her  body.  But  though  under  a  gift  to  a  man 
and  woman  who  are  not  husband  and  wife,  and  may  not  lawfully 
intermarry,  and  their  heirs  of  their  bodies  between  them,  each 
will  have  a  several  estate  of  inheritance,  subject  to  a  joint  freehold 
in  both;  and  although  under  a  gift  to  two  men,  or  to  two  women, 
and  their  heirs  of  their  bodies,(u)  they  will  be  joint- tenants  of  the 
freehold,  and  each  of  them  will  have  a  several  estate*tail  in  a 

moiety. 
[*433]       Yet  it  must  be  remembered,  that  when  *a  gift  is  to 
two  persons  as  tenants  in  common  for  life,  with  a  subse- 
quent limitation  to  their  heirs  of  their  bodies  as  tenants  in  com- 
mon, each  will  have  an  immediate  estate-tail  in  a  moiety. 

When  a  gift  is  to  a  man  and  a  woman  who  are  husband  and  wife, 
and  their  heirs  of  their  bodies,  though  these  persons  ought  not  to 
have  married,  by  reason  of  consanguinity  or  affinity,  and  though 
their  marriage  may  be  annulled  by  suit  in  the  Ecclesiastical  Court, 
yet,  till  the  marriage  shall  be  avoided,  they  will  have  an  estate  in 
special  tail,  and  by  entireties. 

Suppose  either  of  them  should  die  before  a  sentence  declaring 
the  marriage  to  be  void  shall  be  pronounced,  the  issue  proceeding 
from  the  marriage  may  inherit  under  the  gift.(y) 

After  a  divorce  of  the  parties,  either  for  the  reasons  already  as- 
signed, t.  e.  a  divorce  a  vinculo  matrimonii^  they  will  be  merely 
tenants  for  life.  By  the  divorce  they  are  separated,  and  their  mar- 
riage is  declared  to  have  been  null  and  void, from  the  beginning, 
for  reasons  which  existed  prior  to  the  marriage,^  and  will  be  an  im- 
pediment to  any  future  contract  of  marriage  between  them. 

It  has  been  asserted  by  Lord  Coke, (z)  thtki  if  lands  be  given  to 
a  man  and  woman  in  special  tail,  and  they  are  divorced  causa  prsB^ 

contractus,  both  shall  hold  the  lands  for  their  live^. 
[*434]       *The  only  case  cited  by  Lord  Coke  in  support  of  his 
position  is,  7  H.  IV.  16,  and  that  case,  as  far  as  it  goes, 
supports  his  doctrine,  but  It  was  a  mere  dictum  by  Timing, 

The  language  of  Thiming  is,  **  By  their  divorce,  their  estate 
shall  be  amenus  [reduced]  and  turned  .into  a  freehold." 

The  best  reason  in  support  of  the  doctrine,  is,  that  the  gift  was 
to  the  man  and  woman,  and  the  heirs  of  their  bodies  ;  and  in  effect 
of  their  marriage  ;  and  shall  not  be  varied  by  the  divorce,  so  as  to 
make  heirs  of  a  different  class  and  order  inheritable. 

A  few  useful  observations  on  the  validity  of  marriages,  and  on 
the  different  effects  of  the  several  sentences  of  divorce,  may  be  add- 
ed in  this  place. 

A  diversity  exists  between  marriages  which  are  absolutely  a 
nullity,  and  marriages  which  are  not  merely  void,  but  may  be 

(«)  1  Imt  182,  184.  {jf)  J  Tiioinu*  Co.  Lilt.  126. 

(*)  1  lnit.a2a.;  10  Rep.  13d. 
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avoided  b^  suit  and  sentence;  and  bets^een  marriages  declared 
void  for  an  impediment  to  the  legality  of  the  marriage  of  the  par^ 
ties^  as  between  themselves^  by  reason  of  consanguinity,  a^nity, 
&c.  and  marriages  declared  void  because  they  were  not  celebrated 
witli  the  proper  ceremonies. 
The  distinctions  are, 

1st  When  the  marriage  is  declared  to  be  void,  for  some  reason 
which  existed  at  the  time  of  the  marriage,  and  cannot  be 
removed ;  as  consanguinity,  &c.  (in  which  case 
there  is  an  equal  impediment  *to  a  future  mar-  [*435j 
riageof  the  parties;  and  consequently,  in  suppo- 
sition of  law,  there  will  not  be  any  issue  of  their  two 
bodies,  nor  indeed,  any  marriage  between  them,)  they 
cannot  be  tenants  in  tail. 
2ndly.  When  the  marriage  is  declared  void,  because  the  proper 
ceretnonies  were  not  observed ;  or  because  the  parties 
were  not  married  at  the  proper  time,  or  because  one  of 
them  was  previously  married  to  another  person ;  in  all 
these  instances,  the  reason  of  the  sentence  may  be  obvi* 
ated  by  matter  txposi/acto^  and  a  marriage  may  be  had 
at  some  subsequent  period,  and  there  may  be  lawful  issue 
^of  the  second  marriage  ;  and  for  thi»  reason,  the  parties 
may  be  tenants  'in  special  tail. 
Also  a  gift  to  a  man  and  his  wife  and  their  heirs  of  their  bodies, 
(a)  passes  an  estate  in  special  tail*    The  limitation  is  so  far  special 
that  no  per)Bons  can  succeed  to  the  estate  besides  those  which  pro- 
ceed from  the  bodies  of  the  two  donees,  and  are  the  issue  of  their 
marriage,  either  in  an  immed-iate  or  remote  degree  ;(6)  and  a  gift  to 
a  man  and  a  woman  being  his  wife,  is  peculiarly  special,  owing  to 
the  unity  of  their  persons  by  marriage,  and  the  consequent  entirety 
of  their  tenancy. 

,  And  in  this  case,  the  husband  and  wife  are  *not  tenants  [*4d$] 
in  common,  or  joint-tenants  ;  they  have  the  entirety  as  one 
jndividual,  because  the  gift  is  to  them  jointly  after  marriage ;  and 
there  is  a  maxim  in  law,  deducible  from  Scripture,  that  husband 
and  wife  are  as  one  person,  by  the  unity  arising  fjrom  their  mar- 
riage, (c) 

A  gift  to  two  men  and  their  wives,  and  their  heirs  of  their  bo- 
dies to  be  lawfully  begotten  between  them,  pass  several  estates  in 
special  tail. 

On  this  point,  sonfie  observations  have  been  already  made.  Ac- 
cording to  Lord  Coke^  each  husband  and  wife  has  the  inheritance 
of  a  moiety  to  themselves,  and  to  their  heirs  of  their  bodies  to  be 
lawfully  begotten  between  them.  The  four,  as  between  themselves, 
are  not  seised  in  the  quality  of  joint-tenants.     Each  husband  and 

4 

(a)  titt  s  16.  ih)  Sb«p.  T.  24. 

(r)  1  Vol.  p.  131.   Wiognte'fl  Maxims,  208. 


436  AS    TO    ESTATES    TAIL. 

wife,  as  to  the  freehold  and  inheritance,  has  an  undivided  moiety 
by  entireties,  as  their  particular  share.(A) 

The  words  of  appropriation  are  fully  answered  by  this  distribu- 
tive construction,  (c) 

It  is  morally  impossible  that  a  gift  in  this  form  should  have  any 
effect  as  to  the  inheritance,  if  it  were  to  receive  a  construction  which 
would  exclude  all  persons  from  the  successimi,  unless  they  were  the 
issue  of  the  bodies  of  more  than  two  of  the  donees.  For 
[*4d7]  two  persons  must  die  before  there  can  be  any  future  *mar- 
riage  between  the  parties,  and  to  require  a  second  marriage 
between  them  is  to  expect  that  the  wife  of  one  of  the  husbands, 
and  the  husband  of  the  other  wife,  or  vice  versa^  should  die  in  the 
lifetime  of  the  other  two  donees,  and  that  the  survivors  should 
intermarry.  This  truly  is  a  reference  to  a  possihiliiy  on  a  possu 
hilUy.  The  law  will  not  look  so  far  ;  especially  as  all  the  words  of 
the  gift  have  some  effect  by  the  construction  they  receive,  when 
they  are  held  to  operate  in  the  manner  which  has  been  stated. (li) 

A  stronger  and  more  powerful  reason  is,  that  in  the  nature  of 
things,  no  issue  can  proceed  from  more  than  two  persons,  t.  e.  an- 
cestors or  parents  ;  one  male  and  one  female  :  and  infinite  confusion 
and  uncertainty  would  arise,  from  allowing  such  a  gift  to  intermix 
in  the  succession  of  heirs  derivable  from. successive  marriages,  of 
each  of  the  males  or  females. 

It  remains  to  be  noticed,  that  it  is  a  general  rule,  that  when  a 
gift  is  to  two  or  more  persons  and  their  heirs  of  their  bodies,  and 
these  persons  may  not  latofntly  intermarry ^e)  the  several  persons 
take  an  estate  of  freehold  in  joint-tenancy,  which,  unless  tliere  be 
a  severance  of  the  joinUire,  will  survive  from  one  to  the  other,  till 
the  decease  of  the  survivor  of  them,  and  yet  they  have  several  in- 
heritances ;  so  that  after  the  decease  of  each  joint-tenant, 
[*438]  the  inheritance  will,  as  to  the  share  of  that  person,  *devolve 
to  the  isf.ue  of  that  person,  subject  to  the  right  of  survivor- 
ahip  in  the  other  joint-tenants  during  their  lives. 

On  gifts  in  tail  to  husband  and  wife  during  coverture,  there  are 
some  important  distinctions,  arising  fn)m  the  terms  of  the  gift,  an(l 
the  construction  of  these  terms. 

When  the  husband  and  wife  are  joint-tenants  by  express  limita- 
tion for  their  lives,  with  an  immediate  limitation  to  the  heirs  of 
their  bodies,  they  have  an  estate-tail  in  posses.sion,  bef^ause  both 
limitations  are  of  the  same  quality. (/) 

On  the  other  hand,  when  by  one  clause  of  limitation  the  hus- 
band is  tenant  for  his  life,  with  a  remainder  by  another  clause  of 
limitation  to  the  wife  for  her  life,  with  remainder  to  the  heirs  of 
the  bodies  of  the  husband  and  wife  by  a  third  clause  of  limitation, 

(6)  S««  1  fnst.  26  b.  and  q»ierjr,  Jointmanrv  in  the  fanr. 
(0  JastiCff  \Vindl)ain*6  C««e,  5  Uej).  7. 
{is  l|ftst.S6b.  it)   Liti.  *.  28:^. 

(/)  Jtoc  V.  Aitlrop^  2  Bl  Rop.  320.  :<X\  \12is  ;  leaiue,  f>ih  K«lii.  3T,  64.  I  toI  p. 
320,885,a40. 
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the  husoand  and  wife  have,  each,  a  several  and  distinct  estate  ;  and 
they  both,  jointly,  or  rather  by  entirelieSj  have  an  estate-tail  sepa- 
rate and  distinct  from  the  estates  for  life,  because  the  limitations  to 
the  husband  and  wife  separately  for  their  liveSy  and  the  gift  to  the 
heirs  of  their  joint  bodies,  are  of  a  different  quality ;  for  the  limita- 
tatfODs  to  the  husband  and  wife  are  several  and  distinct,  and  the 
limitation  to  the  heirs  of  their  bodies  is  joint  or  entire. 

The  tendency  of  these  observations  is  merely  *to  show  [*439] 
under  what  circumstances  the  husband  and  wife  have  an 
estate-tail  in  possession  ;  and  under  what  circumstances  they  have' 
estates  for  life,  with  a  remainder  to  them  in  tail,  so  that  they  have 
a  future  and  not  a  present  estate  of  inheritance.  The  knowledge 
m,  of  this  point,  with  a  view  to  cases  which  are  in  the  occurrence  of 
every  day's  practice,  is  of  the  highest  importance,  (e) 

Again,  when  a  gift  is  to  husband  and  wife  jointly  for  their 
lives,  or  to  each  of  them  distinctly  for  life,  with  intervening  re- 
mainders to  their  children,  with  remainder  to  the  heirs  of  the  bo- 
dies of  the  husband  and  wife,(y*)  the  husband  and  wife  have  an 
estate-tail  distinct  from  (heir  estate  for  life,  and  expectant  on  their 
estates,  and  on  the  several  intervening  remainders.  But  wh6n  all 
the  intervening  limitations  give  contingent  interests,,  and  in  that 
case  oniy  until  these  interests,  or  some  of  them,  become  vested,  the 
estate-tail  will  execute  in  the  baron  and  feme  sub  modoy  provided 
the  freehold  is  limited  to  them  as  one  entire  indivisible  estate,  so 
that  they  may  have  an  estate-tail  in  possession.  As  soon  as  any 
of  the  conting^t  interests  become  vested  estates,  the  several  limi- 
tations to  the  ancestors  and  their  issue  will  give  separate 
and  distinct  estates,  *and  they  will  become  tenants  for  life  [*440] 
with  remainders  expectant  on  the  intermediate  estate  in 
tail.  For  this  purpose,  the  estates  open  or  separate,  to  admit  the 
remainders. 

As  often  as  the  husband  and  wife  have  distinct  estates  for  their 
respective  lives,  it  is  impossible  that  their  estate-tail  should  fall  into 
possession  dtiring  their  joint  lives.  While  both  are  living,  the  es- 
tate-tail will  remain  a  future  vested  remainder;  and  for  the  reason 
already  assigned,  will  not,  in  any  event,  and  in  reference  to  the  in* 
tervening  estates,  consolidate  with  the  estates  for  life  limited  to  the 
husband  and  wife.(^)  After  the  death  of  the  husband  or  of  the 
wife,  and  the  determination  of  the  intermediate  estates,  the  estate- 
tail  may  execute  into  possession,  by  merging  the  estate  for  life  of 
the  survivor  of  the  husband  and  wife,  (A) 

In  those  instances  in  which  the  husband  and  wife  have  a  joint 
estate  for  their  lives,  with  a  remainder  to  their  heinjof  their  bodies 
expectant  on  one  or  more  intervening  estates,  the  estate-tail  will  ex- 
ecute into  possession  on  the  determination  of  the  intervening  es- 

(e)  1  Vol  p.  340. 

(/)  Lewis  Bowlva'8  Cjwc,  11  Rep.  80;  Fearne,  6th  Edit.  37,  223. 

(^)  8  Convey,  (on  Merger.) 

<7<>  Fearne,  ♦^tJi  K\{\x.  (34.    3  Coiivov.  (nn  ^feri:er 
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tales,  although  the  husband  and  wife  are  both  living  at  that  time, 
because  the  nature  and  quality  of  both  estates  is  the  same;  for  they 
are  jointly  seised  of  one,  as  well  as  the  other  estate. 

When  in  reference  to  each  other  the  husband  or  wife 
[*441]    is  alone  made  tenant  for  life,  and  ^afterwards,  in  the  same 
deed  or  will,  there  is  a  limitation  by  the  same,  or  a  distinct 
clause,  to  the  heirs  of  the  body  of  the  husband  and  wife,  the  hus- 
band and  wife  will  not  have  an  estate-tail. 

The  gift  to  the  heirs  (i)  entitles  the  persons  who  on  the  death  of 
the  husband  and  wife  shall  answer  this  description,  and  these  per- 
sons will  take  originally  in  their  own  right  as  purchasers. 

In  the  mean  time,  till  the  death  of  the  survivor  of  the  husband 
and  wife,  the  limitation  to  the  heirs  will  pass  a  contingent  remain- 
der for  want  of  the  existence  of  a  person  in  whom  the  description 
of  heirs  of  the  bodies  of  the  husband  and  wife  may  be  fulfilled.(ib) 

Under  the  rule  nemo  est  hseres  viventis^  that  description  cannot 
be  fulfilled  in  any  person  during  the  lifetime,  either  of  the  husband 
or  wife. 

When  the  gift  is  (/)  to  heirs  general  or  special  of  the  body  or 
bodies,  in  remainder  of  an  estate  or  estates  for  life  to  the  person  or 
several  persons  to  whose  heirs  the  gift  is  made,  the  nomination 
of  the  heirs  merely  ascertains  the  duration  of  the  estate  of  the 
ancestor,  or  of  the  several  ancestors,  and  the  heirs  are  to  take 
in  succession  by  descent,  and  not  in  their  own  right,  or  by  pur- 
chase. 
£«442j  *The  case  is  widely  different  when  either  a  husband  or 
wife  singly  has  an  estate  for  life,  and  the  subsequent  limita- 
tion is  to  their  heirs  of  their  bodies ;  inasmuch  as  the  persons  who 
are  to  take  under  the  second  gift,  are  to  stand  in  the  united  rela- 
tion of  heirs  to  the  husband  and  wife,  and  no  estate  of  freehold  is 
limited  to  one  of  them  so  as  to  bring  the  rule  in  Shellej/*s  case  into 
operation,  (m) 

On  the  difference  of  construction  exhibited  by  the  several  cases, 
the  conclusion  is,  that  though  every  person  may  so  far  be  supposed 
to  carry  his  own  heirs,  &c.(n)  in  himself  during  his  life,  as  that  a 
limitation  to  them,  where  he  takes  a  preceding  freehold,  may  vest 
in  himself;  yet  no  person  can  be  supposed  to  include  in  himself 
the  heirs,  &c.  of  himself  and  of  some  other  person ;  and  hence  the 
decisions,  that  if  the  gifts  to  the  parent  or  ancestor  fail  either  by 
lapse  in  the  lifetime  of  a  testator,  or  by  any  other  means,  the  heirs 
of  the  body  cannot  take  in  their  own  right,  since  there  was  not  any 
gift  to  the  heirs  as  purchasers. 

But  when  the  heirs  of  the  body  are  to  take  by  way  of  pur- 


(i)  Lane  v.  Panntl,  1  Rol.  Rep.  438;  Frogmorton  r.  Wharrty^  3  WiU.  125, 144;  2 
Bl.  Rep.  728 ;  Dyer,  99  a.  b.  De^m  ▼.  GilloU  2  T.  Rep.  431. 

(k)  1  Fearne,6.  (/)  I  Vol.  p.  273. 

(m)  Lane  r.  Panndf  I  Roll. Rep.  438.  FVogmorUn  v.  Wharrey^  3  WiU.  125, 144; 
S  BI.  Rep.  728.  («)  FcRine,  46. 
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tha8ey{o)  and  in  their  own  right,  the  death  of  the  ancestors,  in  the 
lifetime  of  a  testator,  will  not  disappoint  the  gift  to  the 
heirs  of  the  body. 

*The  limitations  which  have  been  stated  show  the  con-  [*443] 
struction  of  law  on  gifts  to  the  heirs  of  the  bodies  of  hus* 
band  and  wife  jointly ;  with  a  view  to  the  difference  of  a  preced* 
ing  estate  for  life,  taken  by  the  husband  and  wife  jointly,  or  by 
one  of  them  alone,  and  of  several  preceding  estates  for  life,  taken 
by  the  husband  and  wife  distinctly. 

A  gift  to  a  man  and  his  tfife  general]y,(/7)  or  for  their  lives, 
and  to  the  heirs  of  the  husband  or  wife  alone,  and  not  of  the  hus- 
band and  wife ;  or  of  one  of  them  by  the  other  of  them  ;  and  either 
by  the  same  clause  in  which  the  estate  for  their  lives  is  limited,  or 
by  a  distinct  clause,  is  different  from  either  of  those  gifts  which 
have  been  stated. 

The  nature  and  extent  of  a  gift  in  this  form  is  to  be  noticed  in 
this  place. 

By  the  gift  to  the  husband  and  wife,  they  jointly,  as  between 
themselves,  or  rather  by  entireties,  have  an  estate  for  their  lives, 
and  the  limitation  to  the  heirs  will  vest  an  estate-tail  in  the  an- 
cestor, with  reference  to  whom  the  term  heirs  is  used. 

Whether  the  a  neestor  will  have  an  estate-tail  in  possession  or 
in  remainder,  will  depend  on  the  relative  state  of  the  limitation 
to  the  heirs,  in  regard  to  the  limitation  to  the  husband  and  wife 
for  life. 

When  there  are  not  any  intervening  remainders,  or 
there  are  such  remainders  aind  *they  determine,  the  estate-  [*444] 
tail  will,  as  to  the  ancestor  and  every  other  person  besides 
the  joint^tenant  for  life,  be  executed  in  the  ancestor  so  as  to  be 
deemed  an  estate-tail  in  possession ;  and  wheh  there  are  interven- 
ing remainders,  and  while  they  are  subsisting,  the  ancestor  will 
have  an  estate-tail  in  remainder. 

The  husband  and  wife  are,  as  between  themselves,  joint-tenants, 
or  rather  tenants  by  entireties  for  their  lives ;  and  the  limitation  to 
the  heirs  of  the  body  of  one  of  them  will  not  affect  the  other,  but 
the  right  of  having  the  entire  tenement  by  survivorship  will  take 
place ;  and  should  the  ancestor  to  whose  heirs  the  limitation  is 
made,  die  in  the  lifetime  of  his  companion,  the  heirs  will  have  an 
estate-tail  in  remainder. 

Although  the  limitation  to  the  heirs  prescribes  that  these  heirs 
shall  be  the  issue  q/*  the  bodies  of  the  husband  and  wife,  yet,  if  they 
are  to  be  the  heirs  of  one  of  these  persons  to  be  begotten  between 
them,  and  are  not  to  be  the  heirs  of  both  of  them,  then  the  gift,  so 
far  as  it  comes  within  the  scope  of  the  present  observations,  will 
receive  the  same  construction  as  a  gift  to  a  man  and  his  wife,  and 

(o)  Hodgmm  v.  Ambrose,  Dongl.  337 ;  fVamer  ▼.  Whiltj  ciced  6  Term  Rep.  618 } 
Detmrn,  Bagshaw,  6  Term  Rep.  612. 

(p)  Roe  if,,9itlrop,  2  Bi.tiep.  1228. 
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the  heir  of  one  of  them^  of  his  or  her  body,  with  a  specification  of 
the  person  by  whom  or  on  whose  body  the  heirs  shall  be  begotten. 
As  equally  applicable  to  all  estates-tail, (^^  under  what- 
[*445]  ever  denomination  they  may  fall,  it  *is  material  to  ob- 
serve, that  when  two  or  more  persons,  who  are  the  issue 
in  tail,  and  therefore  seised  in  coparcenary,  make  partition  by- 
agreement,  and  it  must  be  understood,  without  conveyance,  and 
one  of  them  dies  without  issue,  the.  share  allotted  to  that  person 
will  devolve  to  those  persons  who  at  that  time  are  the  issue  in  tail, 
inheritable  under  the  form  of  the  gift}  for  the  estate-tail  is  not  de- 
termined. 

From  this  case  the  conclusion  to  be  drawn  is,  that  notwithstand- 
ing the  partition,  the  right  of  succession  under  the  entail  is  not  by 
any  means  abridged  ;  and  that  the  persons  to  whom  shares  are  al- 
lotted, are  seised  to  them  and  the  heirs  inheritable  to  the  entail, 
and  not  merely  and  simply  to  themselves  and  the  heirs  of  their 
own  bodies. 

It  was  deemed  necessary  to  notice  this  case,  that  no  inference  of 
a  contrary  tendency  might  be  drawn  from  a  partition  between 
tenants  for  lives  as  noticed  in  the  chapter  on  Estates  of  that  de» 
scription. 

To  the  several  species  of  estates-tail  which  have  been  noticed, 
may  be  added  an  estate-tail  to  a  person  and  the  heirs  of  bis  body 
being  Protestants,  or  to  a  person  and  the  heirs  of  his  body  tenants 
of  the  manor  of  Dale, 

Of  this  description  is  the  entail  of  the  Crown  of  England,  viz. 
to  the  Princess  Sophia  of  Hanover,  and  the  heirs  of  her  body  being 

Protestants. 
[*446]  *This  is  in  legal  effect  an  estate-tail,  qualified  as  to  the 
character  of  the  persons  who  may  give  continuance  to  the 
estate-tail.  In  some  degree,  but  not  wholly,  it  may  be  arranged 
under  the  class  of  estate-tail  qualified  as  to  the  degree  to  which 
they  may  descend. 

So  a  gift  to  a  man  and  the  heirs  of  his  body  for  years  is,  it  should 
seem,  a  tail  determinable,  (r) 

From  the  peculiar  qualities  of  an  estate-tail,  and  on  prineiple, 
the  same  reasoning  must  apply  to  conditional  fees ;  an  estate  may 
be  limited  to  a  man  and  the  heirs  of  his  body,  or  the  heirs  male  of 
his  body,  being  Protestants,  or  being  tenant  or  tenants  of  the  manor 
of  DaUy  with  or  without  any  other  qualification. 

Under  such  an  entail  no  heirs,  except  of  the  given  description, 
can  succeed  as  heirs ;  and  a  younger  son  answering  the  description 
may  take  as  heir  under  the  entail,  because  the  elder  son,  or  if  he 
be  deadt  the  heirs  of  his  body,  does  not  answer  the  description. 

Again,  the  estate  will  continue  as  long  as  there  shall  be  any  heir 
of  the  body  of  the  given  description,  although  there  may  be  an 
elder  branch  of  the  family  not  answering  the  deseription. 

(q)  See  F.N.  B.  on  Foroiedonf. 

(r)  Cro.  Jac.  62  j  Moor,  773 ;  10  Rep.  87 ;  Com.  D\g,  Deriie,  N.  2. 
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Again ;  the  estate  will  determine  In  case,  and  only  in  case,  there 
shtll  be  an  j'nteriiiption  to  the  descent,  viz.  when  there  shall 
for  a  time  be  no  heir  of  the  given  description ;  and  on 
*the  principles  of  tenure,  as  applicable  to  grants,  the  date  [*447] 
of  livery,  &c.  the  estate  once  determined  could  not  revive, 
except  that  the  existence  of  issue  in  ventre  sa  mere  might  possibly 
preserve  the  continuance  of  the  estate. 

That  is  a  difficulty ;  and  it  is  also  a  point  of  nicety  whether  a 
grandson  would  take  as  heir  under  the  entail  in  the  lifetime  of 
his  parent,  because  the  grandson  answered  the  description  in  the 
gift,  while  that  description  was  not  fulfilled  in  the  person  of  his 
parent.  There  is  great  reason  to  suppose,  that  thegrandson  could 
not,  under  fuch  circumstances,  make  out  a  title  in  himself  as  heir 
under  the  entail. 

On  estates-tail  which  are  determinable,  or  qualified,  in  respect 
of  the  heirs  who  may  succeed,  for  example,  ProtestaniSj  there  is 
a  great  difierence  between  sqcb  estates  and  estates  in  fee  with  a 
like  qualification. 

An  estate  in  fee  will  determine  when  the  next  heir  does  not  an- 
swer the  description  in  the  grant,  and  the  fee  so  determined  will 
not  revive  ;  and  therefore  if  there  should  be  a  grant  or  devise  to 
a  person  and  his  heirs  being  ProtestaniSf  or  being  tenants  of  the 
manor  of  Dale,  or  the  like,  the  grant  would  determine  when  any 
other  person  than  the  heir  for  the  time  being  should  be  the  te- 
nant of  the  manor  of  Dale  ;  or  w1)en  it  should  happen  that  the 
first  heir  in  the  line  of  succession  should  not  be  a  Protestant. 

Although  a  person  more  remote  in  the  line  of  heirs 
should  be  a  Protestant,  or  should  be  a  ^tenant  of  the  ma-  {[*448] 
nor  of  Daky   tbat  circumstance  would  not  entitle  him  to 
take  as  heir ;  nor  would  it  give  continuance  to  the  estate,  for  he  is 
not  heir. 

Suppose  that  under  a  gift  to  a  man  and  his  heirs  of  his  body  be- 
gotten by  his  son,  the  son,  from  whose  body  the  issue  are  to  pro- 
ceed, should  survive  his  father,  so  that  at  the  death  of  the  father 
there  should  not  be  any  heir  of  the  son,  (for  till  the  death  of  the 
son  there  cannot  be  any  person  who  can,  under  this  gift,  assume 
on  himself  the  title  of  heir,)  a  question  might  be  made,  whether 
the  estate  was  not  determined  by  a  failure  of  issue.  There  is  not 
any  adjudication  directly  on  the  point,  and  for  that  reason  nothing 
can  be  said  positively  as  to  the  law  on  a  case  with  these  circum- 
stances. 

The  ease  of  Repps  v.  B(mham(s)  seems,  by  analogous  reason- 
ing, to  be  an  authority,  and  according  to  that  case  the  estate  cre- 
ated by  this  gift  will  determine  in  the  event  of  the  death  of  the 
father  in  the  lifetime  of  his  son. 

1st.  Because  there  is  not  any  one  in  esse,  or  rerumnatura,  to 
continue  the  estate. 

(*)  Yclv.  131. 
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2dly.  Because  an  estate  cannot  cease  at  one  time^  and  be  in  exist- 
ence at  another  time. 

To  an  argument  grounded  on  the  authority  and  principle  of  the 
case  in  Velverion^  it  might  be  answered  that  it  is  not  oaerely  be- 
cause they  are  the  heirs  of  their  father  that  the  children  of 
[*449]   *the  son  are  to  be  entitled  under  the  form  of  the  gift. 
These  issue  are  to  take  as  the  heirs  of  their  grandfather, 
,  and  not  of  their  father;  and  for  the  purposes  of  the  gift  the  issue 
of  the  son  may,  under  its  special  fonrOy  be  the  heirs  of  their  grand- 
father in  the  lifetime  of  their  parent;  for  this  case  in  no  respect 
differs  from  those  cases  in  which  sisters  may,  on  the  special  pen* 
ning  of  the  gift  in  tail,  take  in  the  lifetime  and  to  the  exclusion  of 
their  brothers,  who  are  the  general  heirs  of  their  common  parent. 

There  is  still  greater  difficulty  in  deciding  on  the  effect  of  such 
a  gift  when  the  father  dies  in  the  lifetime  of  the  son^  and  at  the 
death  of  the  father  the  son  has  not  any  child. 

The  conclusion  most  consonant  with  the  general  principle  of  law 
is,  that  under  such  circumstances  the  estate-tail  will  determine^  ne- 
ver to  revive,  notwithstanding  the  subsequent  biftb  of  issue  to  the 
son. 

On  estates-tail  so  qualified  as  to  admit  a  more  remote  issue.  In 
preference  to  more  immediate  issue^  the  following  observations 
may  be  useful : 

A  gift  to  a  man  and  his  heirs  of  his  body  to  be  begotten,  ex- 
tends as  well  to  the  children  born  before  the  gift  as  to  those  which 
are  born  afterwards.(/) 

So  as  to  a  gift  to  the  heirs  of  ^.  procrtatia  or  procrean- 

[*450]   disy  ior  procreandis  extends  to  *  issues  born  before,  as  well 

Asprocreatis  to  issues  afterwards. (ar)   So  to  A.  for  life,  and 

•  afterwards  to  the  heirs  of  «4.  procreaiis^  or  procreandis^  and  for 

want  of  such  issue  to  B.  shall  be  a  general  estate-tail,  descendible 

to  all  the  issue  without  exception.(y) 

And  in  like  manner,  under  a  gift  to  a  man  and  his  heirs  of  his 
body  -begotten,  children  born  after  the  gift  may  succeed  to  the  en* 
tail. 

There  is  a  case  in  3  Leon.  87,  which  prima  facie  seems  to  the 
contrary  of  this  position.     In  reality  it  is  not  of  this  tendency. 

In  that  case  there  was  a  gift  by  feoffment  to  uses,  to  the  heirs 
of  a  man  in  posterum  ;  (Anglice  thereafter  to  be  bi^otten)  and 
Lord  Hale  understood  the  case  to  have  been  so  determined  as  if 
the  children  born  before  the  gift  were  excluded,  by  reason  of  the 
words  in  posterum.  From  the  state  of  the  case  in  the  report  do- 
thii^  decisive  can  be  collected. 

frray,  ii^deed,  8aid,(z)  <*  That  the  land  should  go  to  the  son 
born  after  the  feoffment|  for  that  the  word  in  posterum  was  a  for- 


i: 


rO  1  Inst.  20  b;  Com.  Dig.  Estate,  B.  3. 

(X)  1  Inst.  20>.  Com.  Dip.  £sIrI(;,  B   3. 
^  (y)  R.  1  Ch.  Rep.  218 ;  HebbUthtraitt  w.  Carltcright,  Cas.  Temp.  Talb.  81 ;  Com. 
Dig.  Estate,  B.  3;   Aoootations,  1  Insi.  20  b.  (s)  3  Leon.  37. 
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eible  word  to  create  an  inheritance,  and  that  without  that  it  had 
bten  a  |i;eneral  entail.'' 

In  this  case  the  question  arose  on  a  feoflVnent  to  uses.  The  feof- 
for hairing  two  sons,  limited  the  use  to  the  younger  son, 
and  the  limitation,  on  which  the  doubt  arose,  was  *made  [*45I] 
by  way  of  remainder  to  the  use  of  the  heirs  of  the  body 
of  the  feoSee,  to  be  thereafter  begotten.  The  point  to  be  determin- 
ed was,  whether  the  eldest  son  of  the  feoffor,  or  a  son  born  after 
the  date  of  the  feoffment,  had  the  better  title  ;  and  it  was  adjudg- 
ed in  favor  of  the  after-born  son. 

According  to  this  determination  the  heirs  were,  by  the  terms  of 
the  gift,  to  take  as  purchasers,  and  the  words  which  named  the 
heirs  were  understood  to  describe  the  persons  who  were  to  be  en- 
titled, and  they  were  deemed  sufficiently  pointed  to  the  future  issue 
of  the  feoffor  to  exclude  the  sons  already  born. 

Hebbletkwaife  and  Cartwnght  (b)  was  to  this  effect :  t^.  on  his 
marriage  settled  lands  to  the  use  of  himself  for  life,  remainder  t6 
,  his  first  and  other  sons  in  tail-male»  remainder  to  trustees  for  1,000 
yjears,  remainder  to  his  brother  C.  for  life,  remainder  to  the  heirs 
male  of  his  body  thtreafUr  to  be  begotten  ;  and  by  the  trusts  of  the 
term,  he  provided,  that  if  there  should  be  no  sons  of  his  marriage, 
portions  should  be  raised  for  his  daughters  by  the  profits,  or  mort- 
gage or  sale,  and  that  the  term  should  be  void  if  the  father  should 
prefer  them  in  marriage  with  portions  equivalent,  or  the  remain- 
der-man should  pay  them  such  portions.  The  wife  died, 
leaving  no  son,  but  three  ^daughters  ;  it  was  held  that  C.  [*452] 
took  an  estate-tail,  and  that  the  words  /lereafler  to  be  be-- 
gotten  did  not  exclude  the  children  born  before  the  settlement 

In  all  these  cases,  the  words  heirs  o/i/te  body  were  words  oflu 
miiation^  while  in  the  case  cited  from  Leonard^  they  were  words 
o£ purchase;  and  this  circumstance  materially  distinguishes  one 
case  from  the  other. 

It  is  an  important  consideration  that  all  qualified  and  determina- 
ble estates-tail  may,  by  means  of  a  common  recovery,  become  ab- 
solute estates  in  fee-simple  ;  while  a  determinable  or  qualified  fee, 
not  being  an  estate-tail,  cannot  become  absolute  or  discharged  from 
its  collateral  quality,  without  a  release  of  Wie  possibility  of  reverter ^ 
or  its  descent  to  the  owner  of  the  determinable  fee,  or  the  event 
Whie|:i  is  to  take  from  the  estate  its  determinable  or  defeasible 
quality,  (d) 

Let  it  however  be  remembered,  that  a  common  recovery  duly 
.suffered  by  a  tenant  in  tail  will  discharge  the  estate-tail  from  all 
these  determinable  and  defeasible  qualities.  This  point  will  be 
more  fully  discussed  in  the  next  chapter. 

The  several  species  of  estates-tail  have  now  been  examined. 

From  the  propositions  which  have  been  advanced,  it  will  ap- 

{h)  Cat.  Temp.  Talb.  81 ;  Jfou/e  t.  Sdwifn,  128 ;  Lomax  ▼.  Bolmden,  .1  Ves.  Sen. 
290.  (d)  1  Vol.  22.  89. 
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pear  that  there  may  be  as  *inany  rules  of  succession  as  there  are 
species  of  estates-tail. 

Extraordinary  as  it  may  seem,  the  questions  which  arose  on 
this  statute  within  the  first  fifty  years  after  it  was  passed  into  a 
kw  were  very  few  ;  in  more  modern  times  the  number  has  great- 
ly increased. 

Till  the  reign  of  Edward  Ill.(e)  it  had  not  been  determined  that 
a  gift  to  a  man  and  his  heirs  male  of  his  body  was  a  good  limitation 
to  confine  the  estate,  in  the  course  of  its  descent,  to  persons  of  that 
particular  sex. 

And  for  a  long  series  of  years  it  was  doubted  whether  there 
could  be  an  entail  to  keep  the  succession  in  the  line  of  females^  de- 
scended through  females. 

The  statute  (/}  was  considered  as  a  family  law,  to  preserve  the 
property,  and  maintain  the  grandeur  of  the  nobles  and  great  men 
of  those  days.  For  that  reason,  and  from  the  inclination  of  man- 
kind in  general  to  perpetuate  their  property  in  their  families,  the 
statute  was  liberally  expounded.  It  was  considered  to  be  a  reme- 
dial law,  and  extended  to  every  case  by  which  a  limited  fee  re- 
stricted'to  issue  was  given,  in  whatever  terms  the  gift  was  ex- 
pressed. 

Under  this  statute  every  person  might  dispose  of  his 
[*454]   real  property,  being  tenements,  in  *the  manner  most  agree- 
able to  hi;^  inclination,  and  prescribe  whatever  order  of 
succession  his  imagination  could  suggest. 

The  grievances  of  these  entails  were  sensibly  felt  by  the  greater 
part  of  the  people,  and  the  courts  of  justice  became  as  solicitous  to 
restore  the  power  of  alienation  as,  in  the  first  instance,  they  had 
been  to  abridge  it.  The  Crown  was  particularly  concerned  in 
avoiding  that  quality  of  entails  which  rendered  them  unalienable 
and  not  forfeitable. 

The  aristocracy  of  this  kingdom  was,  under  the  statute  of  entails, 
rendered  le-ss  dependent  on  and  far  more  formidable  to  the  Crown. 
No  forfeitures  were  incurred  for  treason  ;  and  the  barons,  by  re- 
taining their  property  unalienable,  had  the  power  to  sustain  the 
consequence  of  their  families.  Each  successive  generation  was 
certain  of  enjoying  the  property  of  his  ancestors  ;  and  there  was 
little  or  no  property  to  be  distributed  among  the  people  at  large. 

To  raise  a  competition  between  the  mercantile /Hzr/  of  the  corn- 
munityj  and  the  overgrown  nobility,  was  now  an  object  of  state. 
In  his  oration  at  Cambridge,  Mr.  Brskine^  that  late  distinguished 
ornament  of  the  English  bar,  in  treating  of  the  statute  dt  donis  as 
a  great  barrier  to  the  advances  of  liberty  among  Englishmen,  and 
as  obtained  from  Edward  I.  contrary  to  the  notions  of  policy,  has 
with  great  semblance  of  justice  observed,  that  even  the  Crown 
of  England  had  not  sufficient  strength  to  open  that  liberty  which 

(e)  S««  the  Tear  Bookt. 

(/)  1  Doiigl.  on  Cotit.  Elections,  Introd.  p.  8;  1  Burr.  1]5;  perLd.  Manifieltf  i 
Erikhie't  Orat.  at  Cambridgt?. 
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*sprung  up  from  the  disseminfttion  of  property  ;  tnd  he  concludes, 
that  if  Edward  I.  could  have  resisted  the  law  of  entails,  which  he 
describes  as  wrested  from  him  by  his  barons,  to  perpetuate  their 
estate  in  their  families,  the  English  constitution,  from  a  nearer 
equilibrium  of  property,  had  suddenly  arisen  to  perfection. 

It  is  highly  probable,  as  formerly  noticed,(g)  <<  That  the  feu- 
dal law  originally  gave  rise  tp  limitations  in  tail  4  and  this  obser* 
▼ation  receives  some  weight  from  the  analogy  of  the  term  donation, 
as  used  among  feudists  ;  and  the  terms  donor  and  donees  as  appli- 
ed to  estates-tall. 

It  is  certain,  that  among  the  feudists,  the  succession  under  some 
^ftswas  wholly  conducted  by  males  ;(A)  and  that  the  words  of  d[o- 
naiion  did,  in  all  cases,  prescribe  the  order  and  course  of  descent. 

Moreover,  under  the  original  establishment  of  an  hereditary 
right, (t)  the  succession  was  confined  to  the  sons  who  were  the  im- 
mediate children  of  the  feudatory.     To  enable  the  grandchildren, 
to  take,  it  was  found  necessary  to  make  a  constitution  for  the  pur- 
pose ;  and   under  this  constitution,  the  grandsons  of  the 
feudatory  (A?)  were  admitted  to  the  succession  ;  *and  on   [*456} 
failure  of  grandsons,  the  brothers  of  the  feudatory  were 
allowed  to  be  heirs. 

A  most  important  alteration  was  effected  by  the  statute  cfe  donis. 
That  statute  is  generally  supposed  to  have  converted  the  condi- 
tional fee  of  ancient  times  into  the  qualified  fee  or  estate-tail  of  mo- 
dern times  ;  and  to  have  rendered  this  qualified  fee  a  particular 
estate^  admitting  of  successive  remainders  ;  as  estates  for  life  and 
in  tail  ;  or  of  each  or  either  description,  with  or  without  an  ulti- 
mate remainder  in  fee  ;  and  when  the  fee  was  retained  by  the  do- 
nor, this  fee,  instead  of  being  a  possibility  of  reverter,  became  an 
actual  estate,  denominated  the  reversion  in  /ee. 

And  the  owner  of  this  fee,  whether  it  was  a  remainder  or  a  re- 
version, was,  as  a  consequence,  at  liberty,  by  a  new  grant,  even 
while  the  particular  estates  continued,  to  create  a  new  series  of  li- 
mitations for  life  and  in  tail ;  and  might  gi^e  the  ultimate  fee  as  a 
remainder^  or  might  retain  it  as  a  reversion. 

These  successive  estates,  with  the  various  rules  ingrafted  on  the 
law  by  the  statute  de  donis^  or  of  entails,  with  the  various  expo- 
sitions of  the  statute  ;  and  the  consequenoes  which  the  statute  in- 
duced ;  and  the  introduction  of  fines  with  proclamations  as  a  bar 
to  entails  ;(/)  and  the  introduction  of  the  fictitious  proceed- 
ing  by  common  recovery,  as  a  species  of  assurance,  *and  [*457] 
the  means  of  barring  the  estate-tail,  and  the  subsequent 
remainders  and  reversion,  and  all  limitations  subsequent  or  colla- 
teral to  the  estate-tail,  have  extended  the  laws  of  property  into  a 

(g)  Wriffht'*  Ten.  16;  1  Doii|;l.  Elect,  p.  67.  (A)  Bnrr.  116. 

(T)  Sec  Gilb.  Ten:  9  ;  7  Via.  Ab.  668.  {k)  1  DougU  Elect,  p.  67. 

(0  4  H.  VII.  c.  24 ;  32  H.  VIII.  c.  36. 
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system  of  great  refinement ;  far  beyond  the  comprehension  of  or* 
dinary  minds;  and  have  involved  the  titles  to  property  in  that  state 
of  complication  and  difficulty,  and  consequent  litigation,  delay 
and  expense,  which  are,  at  the  moment  while  these  observations 
are  writing,  the  subject  of  great  and  universal  complaint  These 
inconveniences  have  prepared  the  mind  of  the  public  to  require 
a  modification  of  the  system ;  and  the  simplification  of  titles  ;  so 
that  sales  may  be  efiected  and  purchases  completed,  with  greater 
facility,  and  purchasers  may  be  rendered  more  secure  in  the  en- 
joyment of  property  acquired  by  the  fruits  of  hard-earned  indus* 
try.  And  the  author  of  this  Essay  is  employing  a  portion  of  his 
time  in  assisting  in  the  accomplishment  of  this  great  and  useful 
work  of  reform. 

Even  Lord  Coke(m)  in  his  time  observed,  as  already  noticed 
in  chapl  9,  that,  <*  When  all  estates  were  fee-simple,  then  were 
purchasers  sure  of  their  purchases,  farmers  of  their  leases,  credi- 
tors of  their  debts,  the  king  and  lords  had  their  escheats,  for- 
feitures, wardships,  and  other  profits  of  their  seigniories ;  and  for 
these  and  other  like  cases,  by  the  wisdom  of  the  common 
[*458]  *law,  all  estates  of  inheritance  were  fee-simple  ;  and  what 
contentions  and  mischiefs  have  crept  into  the  quiet  of  the 
law  by  these  fettered  inheritances,  daily  experience  teacheth  us. 
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[•459^  *CHAPTBR  X. 

On  the  effect  of  different  Assurancesj  and  in  particular^  FlneB 

and  Recoveries f  by  Tenant  in  liiil. 

It  is  of  the  first  importance  to  understand  the  powers  of  aliena- 
tion by  tenant  in  tail.' 

That  subject  has  received  a  large  portion  of  attention  in  the  First 
and  Sedond  Chapters  on  Conveyancing,  and  also  in  different  parts 
of  the  Essay  on  Abstracts  of  Title.  It  will  be  expedient  there- 
fore, on  the  present  occasion,  only  to  add  a  short  or  summary 
view  -of  the  learning  on  this  subject,  as  originally  published  in  the 
Tract,  now  out  of  print,  on  Cross-remainders,  and  on  the  effect 
of  Fines,  Recoveries,  and  other  Assurances  by  Tenant  in  Tail, 
&c.  &c. 

By  thei  statute  de  donisy  it  is  provided,  that  a  fine  levied  by  te- 
nant in  tail  shall,  ipsajure,  be  of  no  effect.  In  the  constnietion 
of  the  statute,  it  was  held  that  the  fine  was  not  actually  void.  It 
was  only  voidable ;  and  even  this  restraint  has,  under  certain  cir- 
cumstances, been  relaxed. 

(m>  ITuits.  19  b. 
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Notwithstanding  the  statute^  tenant  in  tail  continued  owner, 
with  a  power  of  alienation  in  fee,  subject  to  be  defeated  by  bis 
issue,  and  the  persons  in  remainder  or  reversion. 

*The  invention  of  common  recoveries,  and  the  statutes  [*460] 
making  fines  with  proclamations  a  bar  to  the  issue,  have  put 
the  issue  completely  in  the  power  of  their  ancestor.  And  it  is  of 
particular  importance  (because  the  subject  frequently  occurs  in  prac- 
tice) to  mark  with  precision  the  distinct  estates  which  pass  by 
the  conveyance  of  tenant  in  tail,  when  it  imports  to  be  a  dispo- 
sition of  the  fee. 

FirsU  A  common* recovery  by  tenant  in  tail,  (if  duly  suffered,) 
has  the  effect  to  bar  his  estate-'tail,  and  all  remainders  over,  and 
reversion  depending  on  that  estate  ;  and  all  conditions,  and  colla- 
teral limitations,  annexed  to  the  same  estate. 

And  no  condition  or  limitation,  either  in  a  common-law  coi>- 
▼eyance,  or  in  a  conveyance  under  the  statute  of  uses;  or  in  a  de« 
claration  of  uses  ;  or  in  a  will  \  can  take  from  a  tenant  in  tail  the 
right  of  aliening  by  a  common  recovery.  The  operation  of  that 
assurance  is,  in  effect,  to  extend  or  enlarge  the  estate-tail  into  a  fee- 
simple.  (») 

But  by  suffering  a  common  recovery,  tenant  in  tail  cannot  de- 
rogate from  his  own  acts;  or  discharge  the  fee  acquired  unde^  \h» 
recovery  from  the  encumbrances  which  affected  the  estate- 
tail.  Ailer  a  recovery,  the  time  or  ^own^rship  of  the  [M61] 
estate-tail  continues ;  and  the  operation  of  the  recovery  is 
to  t&e  from  that  estate  the  privileges  and  qualities  annexed  to  the 
same,  by  the  statute  dt  donis^  in  favor  of  the  issue,  and  of  the 
reversioner  and  remainder-man.  It  is  a  Inode  of  assurance  by  which 
tenant  in  tail  may  alien  in  ^e-simple.  As  observed  by  Chief  Joe- 
tice  Zee,  in  Martina.  Strachany{a)  a  common  recovery  passes 
§oi  a  base  fee,  but  a  full,  absolute,  unlimited  and  rightful  fee,  and 
is  to  be  considered  as  the  proper  conveyance  of  a  tenant  in  tail, 
and  passes  the  fee  in  the  same  manner  as  the  fee  is  passed  by  a  feoffs 
ment  of  tenant  in  fee. 

.  Secondly.  A  fine  must  be  considered  either  as  creating  a  discord 
tinuancey  or  operating  merely  as  a  conveyance.  Sn  the  first  iO'> 
stance  it  carves  out  a  new  title  in  fee-simple,  without  conveying 
the  title  under  the  old  fee-simple ;  in  the  other  instance,  a  fee  de- 
terminSible  on  the  failure  of  the  issue  inheritable  under  the  entail  is 
conveyed.  A  feoffment  has  the  like  operation,  with  the  like  dis- 
tinction between  its  effect  as  9^  convey ance^  and  as  creating  a  ifi^con- 
iinuance. 

Thirdly.  Assurances  by  kase  and  releasCj  confirmation  in  en- 
largement of  an  estate,  grant,  bargain  and  sale,  covenant  to  stand 
seised  to  uses,  are  all  mere  modes  o( conveyance ;   and  all,  these 

(n)  Roe  ex  diem.  Crow  ▼.  Baldtoere^  6  Term  Rep.  111.    In  operation  it  sometiaes 
accoanted  for,  as  a  conveyance  excepted  out  of  the  statute  de  dorns,  5T.  Rep.  111. 
(a)  6  Term  Rep.  109. 
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assurances  have  their  effect  by  passing  *a  fee  determinable  on  the 
death  of  the  tenant  in  tail,  and  the  failure  of  those  issue  whb  are 
inheritable  u^der  the  entail. 

On  a  conveyance  by  fine,  it  must  also  be  observed,  that  if  the 
fine  be  levied  with  proclamations,  pursuant  to  the  statutes  of  4 
Hen.  VII.  and  ^  Hen.  Vltl.  the  right  of  (he  issue  under  the  en- 
tail will  be  wholly  defeated ;  but  when  the  issue  are  not  barred, 
(and  they  are  not  barred  unless  there  is  a  common  recovery,  or 
nne  with  proclamations,  or,  in  seme  special  cases,  a  warranty,) 
they,  on  the  decease  of  the  tenant  in  tail,  by  whom  the  alienation 
is  made,  may,  by  their  entry,  when  there  is  not  any  discontinu- 
ance ;  and  hy  their  action^  when  there  is  a  discontinuance,  defeat 
the  estates  of  the  person  claiming  under  the  alienation  of  the  te- 
nant in  tail. 

This  observation  equally  applies  to  all  the  other  modes  of  convey- 
ance already  enumerated,  and  which  operate  by  way  or  in  the  na- 
ture of  a  grant  On  the  extent  of  the  estates  which  actually  pass  by 
these  modes  of  assurance  there  are  Several  distinctions  : 

First.  The  recovery  of  tenant  in  tail,  also  his  fine,  or  his  feoflP 
ment,  when  it  creates  a  discontinuance,  passes  an  estate  in  fee- 
simple  ;  and  his  feoffment  or  fine  not  operating  by  way  of  discon- 
tinuance, and  all  the  other  modes  of  assurance  of  the  third  class, 
pass  determinable  fees.  For  in  point  of  limitation  of  time, 
[*463'|  the  estates  taken  under  a  common  recovery,  or  a  Miscon- 
tinuance by  fine  or  feoffment,  will  not  determine  till  the 
title  is  impeached,  consequently  the  estate  is  absolute^  though  it 
may  be  dejeasible  ;  for  a  distinction  deserving  of  notice  must  be 
made  between  estates  which  are  determinable^  and  estates  which 
are  defeasible.  On  the  other  hand,  a  convet/ance  by  fine,  bargain 
and  sale,  or  by  lease  and  release,  &c.  passes  a  fee  of  the  same  e^ 
tent  only  in  point  of  time,  as  the  estate  of  the  tenant  in  tail  by 
whom  the  conveyenceis  made;  and  therefore  this  estate  will  de- 
termine when  there  is  a  failure  of  the  issue  inheritable  under  the 
entail. 

The  determination  of  an  estate  depends  on  its  limitation ;  in 
other  words,  on  the  time  for  which  it  is  to  continue ;  and,  of  neces- 
sity, the  estate  must  determine  when  it  has  filled  the  measure  of  its 
duration. 

That  an  estate  is  defeasible  ^ust  arise  from  some  quality  annex- 
ed to  it ;  as  from  the  circumstance  bf  its  being  attended  with  a 
condition,  or  from  the  nature  of  the  title,  as  being  open  to  claims 
of  persons  who  may  impeach  it.  But  a  fee-simple,  though  defea- 
sible, has  not  any  fixed  boundary  for  its  determination.  It  will 
continue  for  ever,  unless  the  claims  of  those  who  have  a  better 
title  are  enforced  with  success. 

These  considerations  lead  to  some  observations  on  the  in- 
stances in  which  preferepce  is  to  be  given  to  a  fine  or  common 
recovery,  as  a  proper  assurance  by  a  tenant  in  tail,  who  is  merely 
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^tenant  in  taU  ;  and  also  by  a  tenant  in  tail  who  is  also  the  owner 
of  the  immediate  reversion  or  remainder  in  fee. 

As  often  as  any  estate  is  interposed  between  the  estate-tail  and 
the  reversion  or  remainder  in  fee ;  and  also  as  often  as  the  rever- 
sion or  remainder  in  fee  is  subject  to  any  charge  or  encumbrance 
which  does  not  affect  the  estate- tail,  so  often  a  common  recovery 
is  absolutely  necessary  to  render  the  title  free  from  objections.  A 
fine  would  be  an  improper  assurance.  In  the  first  case  it  would 
not)  unless  accompanied  by  a  common  recovery  as  part  of  the  same 
transaction,  bar  the  intermediate  estates;  and  in  the  second  case 
its  effect  would  be  to  merge  the  estate-tail  in  the  reversion  or  re- 
mainder in  fee  ;  to  accelerate  that  estate,  and  consequently  to  ac- 
celerate the  right  of  those  in  whose  favor  charges  or  encumbrances 
have  been  created  on  the  reversion  or  remainder  in  fee.(o)  Some 
advantages,  not  comnion  to  a  recovery,  are  certainly  to  be  derived 
from  a  fine.  The  convenience  of  levying  a  fine  in  vacation,  and 
with  that  expedition  with  which  it  may  be  passed  through  its  dif- 
ferent stages,  renders  it  frequently  the  more  eligible  assurance. 
Its  operation  to  bar  strangers  by  non-claim,  also  gives  it  a  claim  to 
preference  over  a  common  recovery,  as  often  as  the  same  effect  can 
be  obtained  from  a  fine  as  from  a  recovery,  considered 
merely  as  a  form  of  conveyance  *by  tenant  in  tail.  To  [*466] 
draw  the  line,  in  which,  with  a  view  to  all  cases,  it  is  most 
prudent  for  a  tenant  in  tail  to  convey  by  fine,  in  preference  to  a 
common  recovery,  is  attended  with  some  difficulty.  Every  case 
must  depend,  materially,  on  its  own  circumstances.  These  dis- 
tinctions however  may  be  taken. 

A  common  recovery  is  the  proper  assurance  by  tenant  in  tail. 
1st.     When  he  is  merely  tenant  in  tail. 

2dly.  When  he  has  the  remainder  or  reversion  in  fee  by  descents 
3dly.  When  he  has  the  remainder  or  reversion  in  fee,  either 
by  purchase  or   descent,  and  that  estate  is  affected  by 
some  charge  or  encumbrance  which  does  not  affeqt  the 
estate- tail. 
4thly.  When  there  is  an  intervening  estate  between  his  estate- 
tail  and  his  remainder  or  reversion  in  fee  ;  and  the  owner 
of  the  intermediate  estate  doesnot  concur. 
And  a  fine  is  the  proper  assurance  by  tenant  in  tail,  when  he 
himself  has  created  the  entail,  and  .has  also  the  remainder  or  re- 
.  version  iiT  fee  immediately  expectant  on  the  estate-tail,  and  there 
are  not  any  charges  or  encumbrances  imposed  on  the  remainder  or 
reversion  in  fee,  which  do  not  equally  affect  the  estate-tail. 

.These  points  involve  learning  of  a  very  curious  nature.     They 
are  also  the  subject  of  every  day's  practice.    An  elucida- 
tion of  the  ^observations  already  made  may,  on  this  ac*   [*466] 
count,  be  useful  to  those  students  to  whom,  from  their 
inexperience,  the  reason  of  the  distinctions  may  not  be  immediately 
obvious. 

,  (o)  3  Convey.  241. 
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Firsiy  A  common  recovery  is  the  only  mode  of  assurance  by 
which  a  tenant  in  tail  can  riglilfully  enlarge  hi^  eiiate-tail  into  a 
fee-simple. 

This  conclusion  will  appear  from  the  ohservations  already  made. 
A  fine  levied  by  a  person  merely  tenant  in  tail;  will  not,  in  point 
of  conveya^icBj  enlarge  his  estate-tail  into  a  fee-simple.  It  will 
confer  a  title  to  a  determinable  fee ;  in  other  words,  to  an  estate  to 
continue  as  long  as  there  shall  be  issue  inheritable  under  the  en- 
tail :  consequently,  under  these  circumstances,  preference  is  to  be 
given  to  a  common  recovery.  In  short,  a  fine,  if  intended  to  con- 
vey the  fee-simple  merely  under  the  ownership  of  an  estate- tail^ 
would  by  an  improper  and  ineffectual  mode  of  assurance.  There 
are  cases  in  which  a  tenant  in  tail  is  not  capable  of  duly  suffering 
a  common  recovery,  for  want  of  the  concurrence  of  persons  in 
whom  the  estate  of  immediate  freehold  is  vested.  In  these  cases, 
of  necessity  there  is  not  any  option  between  a  fine  and  a  recovery  ; 
and  for  this  reason,  the  tenant  in  tail,  or  the  persons  who  are  con- 
tent to  purchase  from  him,  must  for  the  present  be  satisfied  with 
the  limited  effect  of  a  fine  ;  since  it  is  an  effectual,  and  at 
[M67]  the  same  time  the  only,  mode  of  assurance,  by  which  *the 
tenant  in  tail  can  bind  his  own  issue.  After  the  determi- 
nation of  the  previous  estate  of  freehold,  the  title  may  be  comple- 
ted by  a  recovery  suffered  by  the  tenant  in  tail,  or  if  dead,  then,  as 
it  is  now  generally  understood,  by  a  recovery  suffered  by  his 
issue.  (/?) 

Secondly  J  When  tenant  in  tail  has  the  remainder  or  reversion  in 
fee  by  descent^  a  recovery  is  certainly  the  more  eligible  mode  of 
assurance,  although  there  are  not  any  intervening  estates  between 
the  fee  and  the  estate-tail,  and  although  it  is  well  ascertained  that 
the  remainder  or  reversion  in  fee  is  not  encumbered  or  devised 
from  the  heir.  Under  these  circumstances  the  efficacy  of  a  fine  to 
give  a  good  title  in  fee-simple  would  depend  on  the  facts — 

Firsts  That  the  remainder  or  reversion  in  fee  expectant  on  the 
estate-tail  is  actually  vested  in  the  tenant  in  tail,  and  not  in  any 
person  claiming  under  a  conveyance  or  devise  by  his  ancestor. 

Secondly^  That  the  ancestor  hath  not  given  any  judgments,  &c. 
which  are  a  lien  on  the  remainder  or  reversion  in  fee,  or  will  give 
a  remedy  against  the  heir  in  respect  of  the  descended  fee. 

Thirdly  J  That  there  are  not  any  intervening  estates  capable  of 
taking  effect. 

All  these  points,  except  the  existence  of  bond-debts, 
[*468]    which  are  binding  on  the  heir  ^personally,  without  affect- 
ing the  assignee,  unless  there  be  a  suit  depending  to  en- 
force  the   bond-debt,  are  material  to  a  purchaser;  and  he  will 
expect  to  be  satisfied  on  these  heads. 

At  a  distant  period  it  may  be  difficult  to  give  satisfactory  infor- 
mation on  these  points  in  answer  to  the  inquiries  of  a  cautious  pur- 

(p)  1  Convey.  126,  139. 
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chaser.  (7)  To  supersede  the  necessity  of  these  inquiries  it  is 
always  advisable,  and,  all  things  coosidered,  less  expensive,  that  a 
recovery  should  be  suffered,  as  a  certain  and  effectual  mean  of 
completing  the  title.  It  shortens  the  evidence  of  deduction  of  the 
title,  by  barring  the  remainder  or  reversion  in  fee,  and  putting 
the  estate  altogether  out  of  the  question  ;  making  the  right  or 
ownership  of  the  tenant  in  tail,  as  such,  the  only  criterion  of  the  va- 
lidity of  the  title  ;  while,  if  the  title  depend  on  a  fine  instead  of  a 
common  recovery,  it  is  equally  necessary  to  deduce  the  title  from 
the  tenant  in  tail,  and,  also,  from  the  successive  owners  of  the  re- 
version or  remainder  in  fee.  There  is  an  ownership  arising  from 
two  distinct  estates,  and  the  title  is  constituted  of  the  gnited  owner-^ 
ship  under  these  estates.  It  is  therefore  necessary  that  the  title  to 
the  reversion,  as  well  as  to  the  estate-tail,  should  be  traced  to  its 
source  through  every  channel  in  which  the  reversion  has  pass* 
ed.(r) 

Thirdly  J  When  the  tenant  in  tail  has  the  remainder  *or  [*469] 
reversion  in  fee,  either  by  purchase  or  descent,  and  the 
reversion  or  remainder  is  affected  by  some  charge  or  encumbrance 
which  does  not  affect  the  estate-tail,  a  recovery  is  the  only  safe  and 
effectual  mode  of  assurance.  It  over-reaches  and  bars  the  rever- 
sion or  remainder  in  fee,  and  all  charges  and  encumbrances  depend- 
ing on  that  estate.  The  effect  of  a  fine  would  be  to  take  from  the 
estate-tail  the  privileges  annexed  to  it  by  the  statute  de  daniSf  in 
favor  of  the  issue  ;  and  the  time  of  the  estate-tail  would  merge  in 
the  time  of  the  reversion  or  remainder  in  fee ;  and  the  charges  and 
encumbrances  affecting  the  reversion  or  remainder  would  become 
a  charge  on  those  persons  to  whom  that  estate,  thus  accelerated, 
gives  the  right  of  possession.  («) 

Fourthly,  When  there  is  an  intervening  estate  between  the  es- 
tate of  tenant  in  tail  and  his  reversion  or  remainder  in  fee,  a  com- 
mon recovery  is  the  only  mean  by  which  the  intervening  estate  can 
be  defeated.  A  fine  would  operate  on  the  estate-tail,  and. turn  that 
estate  into  a  base  or  determinable  fee.  In  all  these  cases  therefore 
a  common  recovery  is  certainly  entitled  to  preference  over  a  fine. 
lu  many  cases,  as  it  has  already  been  observed,  a  fine  would  be 
ineffectual  for  the  purpose  of  (jiving  a  good  title  in  fee-simple;  but 
when  the  tenant  in  tail  himself  has  created  the  entail,  and 
has  also  the  remainder  or  reversion  in  fee  immediately  *ex-  [M70] 
pectant  on  that  estate,  and  there  are  not  any  charges  or 
encumbrances  imposed  on  the  remainder  or  reversion  in  fee,  except 
those  which  equally  affect  the  estate-tail,  then,  and  then  only,  pre- 
ference may  safely  be  given  to  a  fine.  No  end  is  to  be  attained  by 
means  of  a  common  recovery,  which,  under  these  circumstances, 
will  not  be  accomplished  by  a  fine  with  proclamations.  Since  the 
estate-tail  is  chargeable  with  the  encumbrances  affecting  the  rever- 

(q)  Sperling  ?.  Trevor,  7  Vet.  J.  497. 

(r)  1  CoDTey.  9 ;  3  Convey.  241.  (f)  1  Convey.  14;  3  Convey.  241. 
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sion  or  remainder  in  fee,  the  time  of  the  estate-taii,  when  enlarged 
into  a  fee-simple  by  the  peculiar  and  extensive  operation  of  a  com- 
mon recovery,  wduld,  to  the  extent  of  the  whole  fee-simple,  con- 
tinue chargeable  with  these  encumbrances,  because  the  estate-tail 
was  subject  to  them.  Under  a  fine,  and  the  merger  of  the  estate- 
tail,  the  encumbrances  would  affect  the  old  fee-simple,  precisely  in 
the  same  manner,  and  to  the  sanf>e  extent,  as  they  would  affect  the 
fee-simple  derived  out  of  an  estate-tail.  The  only  difference  is, 
that  in  one  case  the  continuing  estate  is  the  old  fee-simple  ;  in  the 
other  case  it  is,  in  point  of  legal  ownership,  a  new  fee-simple  de- 
pending on  the  title  to  the  estate-tail ;  although,  with  a  view  to  its 
descendible  qualities,  the  estate  arising  from  the  uses  declared  of 
the  recovery,  will  be  considered  as  part  of  the  old  dominion. (^} 
But  as  the  title*  to  the  estate-tail,  and  to  the  fee-simple  out  of  which 
that  estate  was  created,  are  in  all  material  circumstances 
[M71]  *the  same,  and  as  the  existing  encumbrances  extend  to 
both  estates,  the  change  of  the  estate-tail  into  a  fee-sim- 
ple, or  the  merger  of  the  estate-tail  in  the  old  fee-simj)le,  does 
not  make  any  alteration  in  the  rights  of  the  parties,  or  any  other 
persons. 

Though  in  some  cases,  with  a  view  to  the  devolution  in  a  course 
of  descent,  it  is  material  to  distinguish  between  the  old  fee-simple 
and  the  new  fee-simple,  yet,  on  an  accurate  investigation  of  the  sub- 
ject, it  will  be  found,  that  a  fee-simple  derived  from  an  enlarge- 
ment of  sen  estate-tail  is  in  fact,  and  in  title,  the  fee-simple  out  of 
which  the  estate-tail  was  created,  (u)  The  right  of  excluding  the  in- 
terests of  the  persons  who  have  the  reversion  or  remainder  after  an 
estate-tair,  is  a  peculiar  privilege  and  quality  annexed  to  the  estate- 
tail.  In  this  sense  a  common  recovery  is  properly  considered  as 
a  conveyance  excepted  out  of  the  statute ^e  donis.  5  Term  Rep. 
111. 

In  all  the  cases  of  a  fine  which  have  been  noticed,  when  the  ob- 
ject is  to  bar  an  entail,  the  observations  must  be  understood  of  a  fine 
with  proclamations.  And  in  all  the  cases  of  a  recovery,  it  must  be 
understood  that  the  estate-tail  was  created  by  a  person  who  was  the 
owner  of  the  fee-simple  ;  for  a  fine  without  proclamations,  though 
it  would  operate  as  a  conveyance,  or,  under  circumstances,  as  a  dis- 
continuance, would  not  bar  the  issue  in  tail,  and  a  recovery 
[*472]  *by  a  tenant  of  an  estate-tail,  created  by  a  person  who  has 
a  base  or  determinable  fee,  will  not  give  a  larger  estate  than 
was  in  the  person  who  created  the  entail,  (a?) 

In  applying  this  learning,  there  is  more  than  ordinary  difficulty 
when  there  are  estates-tail -to  several  persons,  with  cross-remain- 
ders between  them.  That  subject  is  discussed  in  the  first  volume, 
p.  109. 

It  remains  to  be  observed,  that  some  tenants  in  tail  are  by  the 

(0  ButUr  T.  Archer f  Owen,  162. 

(»/)  1  Convev.  2.  {x)  1  Convey.  2. 
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special  provisions  of  Acts  of  Parliament,  and  all  tenants  in  tail  are, 
as  against  the  king,  having  a  reversion  or  remainder,  by  the  com- 
mon law  restrained  from  exercising  the  uncontrolled  right  of  alien- 
ating the  fee-simple.  These  exceptions  will  be  found  in  the  first 
volume  of  Conveyancing,  (y) 

From  preceding  observations,  it  may  be  inferred,  that  a  tenant 
in  tail,  as  such,  has  not  any  devisable  interest.  But  if  he  also  have 
the  ultimate  fee,  he  may,  in  respect  of  the  fee,  make  a  valid  gift 
by  will. 


♦CHAPTER  XI.  [•473] 

Of  the  Language  hy  which  Estates  Tail  may  be  created  in  Deeds. 

Bv  whatever  mode  of  assurance  an  en&il  is  created,  the  limi- 
tation which  creates  the  estate  is  denominated  a  gift,  and  the  cre- 
ator of  the  entail  is  termed  the  donor^  and  the  object  of  the  entail 
is  termed  the  donee. 

Any  assurance  which  will  convey  a  fee-simple  will,  with  the 
requisite  words  of  restraint  or  qualification,  convey  an  estate-tail. 

The  words  by  which  an  estate-tail  may  be  limited  are  now  to  be 
the  subject  of  observation.  For  the  sake  of  arrangement,  they 
will  be  considered  as  used, 

• 

1.  In  deeds. 

2.  In  wills. 

And  first  in  deeds. 

The  same  rule  which  requires  the  limitation  to  be  to  the  feofiee 
and  his  heirs,  either  by  express  words,  or  by  words  of  direct  and 
immediate  reference,  in  order  to  the  transfer  of  an  estate  in  fee  by 
deed  at  common  law  ;  also  requires  that,  in  order  to  the  ci'eation 
of  an  estate-tail  by  deed,  the  gift  shall,  either  by  express  words, 
or  by  words  of  dii'ect  and  immediate  reference,  be  to  the 
donee  and  his  *heirs.  So  a  gift  to  a  man  and  his  heirs,  [*474] 
viz.  heirs  of  his  body,  will,  by  reason  of  the  qualification, 
be  an  estate-tail,  (r) 

Words  of  reference  will  be  sufiicient  to  create  an  estate-tail ; 
therefore  under  a  gift  to  A.  and  his  heirs  of  his  body,  remainder 
to  B.  in  eadem  forma,  or  eodem  mddoj  or  the  like  expression,  B, 
will  have  an  estate-tail,  (a) 

And,  as  under  the  doctrine  of  estates  in  fee  there  is  an  exception 

{y)  P.  18,  144.  (»)  Hob.  172.  (a)  1  tnst.  473  b. 
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to  the  general  rale,  when  a  conveyance  is  in  frankalmoign^  (free 
alms,)  so,  in  the  case  of  estates-tail,  there  is  an  exception  when  the 
gift  is  made  in  frankmarriage.(6) 

The  nature  of  such  gift,  and  the  form  in  which  it  must  be  made^ 
and  the  circumstances  under  which  it  may  take  place,  are  stated 
▼ery  fully  in  Lord  Cokeys  Commentary,  on  Littleton.(c) 

Gifts  of  this  sort  are  now  no  longer  in  use.  On  this  account  no 
real  advantage  is  to  be  expected  from  introducing  the  learning 
which  relates  to  them.  Another  exception  arises  from  the  cre- 
ation of  nobility  by  writ.(/2^) 

The  nature  and  qualities  of  estate-tail  admit  of  one  case  peculiar 
to  these  estates,  (e)  An  estate  even  in  a  deed  may,  contrary  to  the 

?meral  rule  of  law,  arise  from  necessary  implication. 
^  ^  bus,  a  gift  to  a  man  without  any  *limitation  to  his  heirs, 
but  with  a  provision  that  the  land  shall  revert  to  the  donor, 
or  remain  to  another,  if  the  donee  shall  happen  to  die  without- 
heirs  of  his  hody^  will  afford  ground  for  the  construction  that  the 
donee  is  to  have  the  land  to  him  and  his  heira  of  his  body,  because 
the  land  is  not  to  revert,  or  remain  over,  until  there  shall  be  a  fail- 
ure of  these  heirs;  and  as  Perkins  ^  and  after  bim  Lord  Chief  Jus- 
tice H6U  states  the  reason  to  be,  **  Quod  voluntas  donaioris  secun- 
dum formam  in  carta  dam  sui  tnanifeste  expressa  de  caeUro  o&- 
servetur.^^ 

And  in  Idle  and  Coofc,  noticed  in  a  subsequent  part  of  this 
chapter,  Holty  Chief  Justice,  agreed  that  a  gift  in  this  form  did 
create  an  estate-tail. 

The  true  reason  is,  that  the  intent  of  the  donor  appeared  in  ea?- 
press  words  in  the  deed ;  and  the  implication  was  a  necessary  one.(ee) 

In  treating  of  the  words  necessary  to  be  used  to  convey  an 
estate  in  fee  by  deed^  it  is  laid  down,  with  some  doubts  expressed, 
in  a  note,  that  the  limitations  to  the  heirs  must  be  by  that  word  in 
its  plural  number. 

The  word  heir,  however,  in  the  singular  number,  will  create  an 

entail.     This  is  admitted  by  Lord  Coke^  and  a  case  to  the 

[476]  point  has  been  already  stated. (/)  In  all  the  cases  'referred 

to  by  Mr.  Hargravey  as  arising  on  deedsy  the  word  heir 

was  contained  in  the  limitation  of  an  estate-tail.  (^) 

Indeed  it  may  be  assumed  to  bean  incontrovertible  position,  that 
a  gift  by  deed  or  will  to  a  man  and  his  heirs  of  his  body,  in  one 
sentence,  or  by  several  divided  clauses,  will  create  an  entail,  un- 
less some  particular  meaning  be  affixed  to  the  words  *^  heirs  of  the 
body/'  which  preclude  that  construction. 

ft 

{b)  1  Inst.  20  a.  (r)  1  In*t.  21  b.  (rf)  1  Inst.  10  a. 

(e)  Perk.  s.  173;  lOVin.  Abr.  246,  pi.  6;     2  Ld.  Raym.  1152  j  5.H.  6,  6. 

(«)  2  Ld.  Raym.  1162,  1  P.  Williams,  78. 

(/)  Admitted  in  White  v.  Collins,  Com.  Rep.  289 ;  Fearne,  <>  ed;  168,  a  case  on  a 
win  ;  supra  (281 :)  Fearne,  6  edit.  180 ;  See  10  Vin.  Abr.  234.  (K)  pi.  1,  on  ft  will. 

(g)  As  to  copyholds,  2  R.  Abr.  794 ;  Stvic,  244, 273  :  Pausey  v.  Lowdall,  GUb.  Ten- 
254.  Feanic,  6  cd.  62,  on  a  n-ill. 
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This  is  the  result  of  the  rule  in  Shtlly^a  Case^  so  fully  examined 
in  the  third  chapter  of  the  first  volume  of  this  Essay. 

But  when  a  particular  meaning  can  be  discovered,  and  it  may 
be  allowed  without  any  inconvenience,  it  takes  the  case  .out  of  the 
rule.     For  on  the  eeneral  rule,  that  construction  must  be  made  on 
the  several  parts  of  the  instrument,  the  sense  in  which  it  shall  ma- 
nifestly appear  that  the  parties  have  expressed  themselves,  will  be 
adopted  by  the  courts ;  and,  therefore,  where  a  testator  devised 
lands  to  his  son  F.  for  the  term  of  his  natural  life,  and  after  his 
death  to  the  heir-male  of  his  body  lawfully  begotten,  during  the  * 
term  of  his  natural  life,  and  for  want  of  such  heir-male  he  gave 
the  same  lands  to  another  son,  &c.  it  was  adjudged,  that  F.  took 
only  an  estate  for  life  ;(A)  and  had  the  question  arisen  on 
the  same,  or  the  like  *gi(lsof  a  deed,  the  nature  of  the  in-   [*477] 
strument  would  not  have  varied  the  grounds  of  the  deci- 
sion. 

The  reasons  of  this  determination  were,  that  it  was  the  intention 
of  the  testator,  that  the  heir  male  of  F,  should  have  an  estate  for 
life ;  and  to  apply  the  rule  in  Shelly's  Case^  and  to  consolidate  the 
two  limitations,  and  vest  an  estate-tail  in  F.y  the  ancestor,  would 
have  been  to  make  a  construction  in  direct  opposition  to  the  ex- 
press words  of  the  devise,  and  the  declared  intention  of  the  testa-  < 
tor,  and  would  have  extended  the  gift  to  all  the  persons  of  a  parti- 
icular  class,  falling  under  a  general  description,  while  only  one  tn- 
dividual  of  that  class,  and  of  that  given  description,  was  the  object 
of  the  testator's  bounty,  and  within  the  extent  of  the  terms  in  which 
the  testator  had  expressed  his  intention. 

Numerous  other  exceptions  to  the  rule  in  Shelly^s  Case  are  ad- 
duced in  examining  that  rule. 

In  deeds  to  have  effect  by  the  rules  of  the  common  law,  or  under 
a  conveyance  to  uses,  it  will  not  be  sufficient  that  there  is  substi- 
tuted for  the  word  heirSf  any  other  word  which,  in  common  ac- 
ceptation, is  of  the  same  import.  This  will  appear,  when  notice 
is  taken,  in  reference  to  the  immediatesubject  of  this  chapter,  of  the 
words  requisite  to  describe  the  person  by  or  whom  the  heirs 
are  to  be  begotten,  and  the  cases  for  the  negative  and  *af-  ["^478] 
firmative  of  the  position  to  be  advanced,  are  stated. 

In  addition  to  the  circumstance  that  the  gift  must  be  extended  to 
the  heirs,  the  words  of  the  gift  must,  in  direct  terms,  or  by  refer- 
ence, contain  words  oi procreation^  to  describe  the  body  from  which 
these  heirs  are  to  proceed,  or  the  person  by  whom  they  are  to  be 
beeotten.(t.) 

Words  of  reference  in  limitations  of  estates-tail  operate  in  the 
same  way  as  words  of  reference  in  limitations  of  estates  in  fee.  By 
the  reference  they  have  the  effect  of  the  very  words  to  which  the 
reference  is  made,  and  are  precisely  of  the  same  import  as  these 

(/t)  Whilt  ▼  Co//tfU,  Com.  Rep.  289 ;  Fearne;  4  Ed.  280. 
\i)  1  Inst.  20  b ;  2  Ld.  Raji^.  1 152. 
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'words :  ^^  verba  relata  hoc  maxime  operantur,  per  rtferentiam  fit 
in  eis  in  esse  mdentur.'\k) 

Thus  lands  were  given  to  one  and  his  heirs  of  his  body)(/)  with 
remainder ;  in  one  case  to  another  and  his  heirs  tnybrm  aforesaid; 
in  a  second  case,  to  another  and  his  heirs  aforesaid  ;  and  in  a  third 
case,  to  a  man  and  his  heirs,  in  the  sameybrm.  And  it  was  held 
in  all  these  cases  that  the  limitation  in  remainder  passed  an  estate^ 
tail.(m) 

Again,  mention  was  made  in  a  deed  of  the  heirs  of  the  body  of 
J,  and  afterwards  a  limitation  was  made  to  him  and  the  heirs  of 
J.  aforesaid,  and  it  was  held  that  this  limitation  created  an  en* 

tail. 
[*479]  *In  another  case,  a  ^ttlement  was  made  on  wj.  and  the 
heirs  male  of  his  body,  ttnth  power  of  revoccUum;  JL  re- 
cited the  settlement  to  be  to  him  and  his  heirs,(n)  omitting  the 
words  of  his  body  ;  and  revoking  the  old  uses,  and  by  the  new 
deed,  made  a  limitation  to  himself  and  his  heirs-male,  omitting 
«lso  the  words  ^  of  his  body  ;'  and  subjected  the  estate  thus  limit- 
ed to  a  chai^  of  1,000/.  ;  and  it  was  held  that  the  recital  re- 
ferred to  the  limitation,  contained  in  the  settlement,  in  favor  of  the 
heirs-male  of  the  body,  and  that  the  limitation  in  the  appointment 
•of  new  uses  referred  to  the  recital,  and  adopted  the  words  of  the 
fnme  :  and  thus  circuitously  referred  to  the  settlement  itself,  and 
the  limitation  in  tail  thereby  made ;  and  it  was  held  that  an  estate- 
tail  was  created  by  the  appointment  of  the  new  uses. 

It  is  the  manifest  intention,  expressed  by  the  reference  to  termSj 
clear  and  precise  in  themselves,  and  the  adoption  of  these  terms 
by  the  reference  direct  to  them,  which  determines  the  courts  in 
their  construction  of  the  words  of  reference  compared  with  the 
words  to  which  reference  is  made ;  and,  therefore,  when  the 
words  of  reference  are  so  indeterminate  that  they  have  not  any 
direct  or  precise  application,  they  will  be  void  for  uncertainty. 

On  this  ground  a  limitation  to  a  man  and  his  heirs  ia  form 

aforesaid,  after  several  limitations  for  different  estates,  as 

[*480]   for  life  and  in  tail,  will  *be  void,  because  it  is  not  clear 

that  the  parties  had  one  limitation  or  the  other  in  their 

contemplation. 

The  difference  between  the  word  ^  aforesaid^  and  the  word 
'  same^^  as  a  term  of  reference^  is  generally  illustrated  by  showing 
their  different  applications  when  there  are  several  limitations. (o) 

The  word  ^.aforesaid^^  has  not  any  immediate  application  to 
either  of  the  gifts  exclusively  of  the  other.  It  is  equally  applica- 
ble to  each  of  the  gifts ;  and  when  they  are  for  different  estates,  it 
cannot  from  its  uncertainty  have  any  effect.    The  word  ^  same* 


(k)  1  Inst.  359. 

(/)  10  Yin.  Abr.  Estate,  251,  T.  1,  pi.  1.  2.  cites  20  H.  6.  36. 

(m)  10  Vin.  Abr.  Estate,  U.  pi.  6.  cites  42  Ed.  3. 6  b. 

(n)  OUmore  v.  HarrUy  3  Lev.  213,  10  Vin.  Abr.  234.  ia  noCis. 

(o)  1  Inst.  20;  10  Via.  Abr.  Estate,  261.  T.  1,  and  note. 
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always  refers  to  the  last  of  the  several  preceding  gi^^s,  and  there- 
ifore  a  gift  to  a  man  and  his  heirs  in  the  same  form,  after  several 
limitations,  one  for  life,  the  other,  and  last,  in  tail,  will  create  ail 
entail.  It  follows,  that  if  the  last  of  the  several  preceding  limita^ 
tions  had  not  passed  an  estate-tail,  the  words  of  reference  would 
have  given  an  estate  of  the  same  quantity  and  extent  as  the  estate 
created  by  the  fornier  and  more  immediate  limitation. 

In  deeds,  the  words  '  of  reference'  must  be  to  the  heirs  in  terms, 
and  also  to  words  of  procreation. 

tn  deeds,  the  term  ^  heirs'  cannot  be  supplied  by  any  substitu- 
ted word  ;  and  though  words  which  in  strict  propriety  and  ,com- 
inon  usage  describe  issue  of  the  body,  and  even   when 
*these  very  terms  are  adopted,  still  Ihe  limitation  will  not   [MSI] 
create  an  entail  for  want  of  the  iVord  heirs. 

.  Other  cases,  containing  the  word  fielrs,  are  open  to  the  objection, 
that  they  have  not  any  words  of  procreation  descriptive  of  those 
heirs  which  shall  be  the  issue  of  the  body  of  a  particular  person. 

The  rule  which  requires  a  jdesignation  of  heirs  by  that  or  some 
Equivalent  term,  equally  prevails  In  application  to  conveyances  to 
uses  and  to  conveyances  which  owe  their  opei'ation  and  force,  and 
give  the  estate,  merely  by  the  common  law.(»)  ■ 
^  Thus  a  feoffment  to  the  use  of  a  man  and  nis  issue  male  of  hi} 
body  doth  not  create  an  estate-tail,  for  want  of  the  word  heirs. (^) 

Again ;  a  gift  by  way  of  remainder  was  made  U)  B,  and  his 
eldest  son  and  h^ir-rtiale  of  the  Said  B.  to  be  be8;otten,  and  so  from 
the  eldest  son  and  heir-male  of  the  said  B,  of  his  body  to  be  be* 
gotten,  to  the  eldest  son  and  heir-male  of  the  said  B,  of  his  body 
to  be  begotten,  and  for  default  of  such  issiie,  with  remainder  over  [ 
and  it  was  agreed  that  tliese  Words  did  not  give. an  estate-tail^ 
though  an  estate-tail  arose  under  other  language  in  the  deed.(r),  . 
,  It  is  to  be  observed,  that  the  virords  **  heir-male"  Were  Coupled 
with  the  word  "  son,"  and  the  several  terms  '  sbh  and 
heir'  were  used  in  *the  same  sense,  and  as  of  the'Same  [M62] 
signification^  to  describe  an  individual  person,  first,  in  the 
line  of  succession ;  and  the  words  ^  heir-male"  were  not  used  in 
a  distinct  and  independent  sense,  to  coinprehend  the  heirs-male 
Collectively ;  as  a  class  of  persons  who  were  the  objects  of  the 
entail.  . 

To  express  the  intention,  the  words  ^  and  so  from  eldest  son  ana 
heir-mdie,  &c.  to  eldest  son  and  heir-male,'  &c.  were  inserted  at 
the  conclusion  of  the  same  clause  of  the  gift. 

In  this,  which  indeed  is  the  only  true  point  of  view,  the  giil  did 
not  contain  the  word  heir  or  heirs  in  the  appropriate  sense  of  de- 
scribing legal  or  hereditary  successors.  Though  the  word  heir  was 
in  the  gift,  it  was  confined  to  a  description  of  the  individual,  who 


(p)  Makqiitut  v.  Fletcher,  Cora.  R.  457  ;  Ciuise  on  Ute«,  140. 

(7)  XtviU  ▼.  JVeri//,  lU  Viii.  Abr.  t>4d. 

(r)  Sviiift  V,  Chovon,  Aim!.  264.  10  Vlii.  3116. 
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for  the  time  being,  should  be  the  eldest  son  and  heir-male  of  a  par- 
ticular person. 

Regularly,  and  to  pat  the  case  beyond  all  doubt,  limitations 
in  tail  should,  according  to  the  different  species  of  this  estate  to 
which  the  different  /brms  are  adapted,  be  in  these  or  the  like 
terms : 

1st.  To  a  man  and  his  heirs,  or  heirs- males,  or  heirs-females, 
of  his  body : 

To  a  woman  in  like  manner,  altering  the  word  hi^s  into  the  word 
her ;  to  adapt  the  expression  to  the  sex  : 

2dly.  To  a  man  and  to  his  heirs,  or  heirs-qiales,  or  heirs-females, 

of  his  body  to  be  begotten  on  the  body  of  B,  &c. 

[M83]       *3dly.  To  a  man  and  a  woman,  not  his  wife,  and  their 

heirs  of  their  two  bodies  to  be  lawfully  begotten  betweea 

them  ;  and  when  there  is  another  woman  named  to  be  a  donee, 

changing  the  word  two  into  the  word  ihree, 

A  limitation  in  the  latter  form,  has  been  the  subject  of  some  re- 
marks in  a  former  page. 

Observe  also,  that  when  two  men,  or  two  women,  or  any  two 
persons  who  may  not  lawfully  intermarry,  are  to  be  the  donees,  the 
words  *  two*  and  ^between  them*  are  to  be  omitted ;  and  that  when 
the  donees  are  to  be  tenants  in  common  of  the  immediate  freehold, 
or  of  the  inheritance,  and  the  law  would,  in  the  absence  of  expres- 
sion, pres^unie  a  joint  tenancy,  or  a  tenancy  by  entireties,  words 
of  declaration  to  sever  the  tenancy  should  be  added. 

4thly.  To  a  man  and  his  wife,  and  their  heirs  of  their  bodies, 
between  them  lawfully  to  be  begotten. 

These  are  the  proper  forms  of  gifts.  Gifts,  however,  may  be 
expressed  in  different  terms,  and  be  effectual.  The  extent  of  the 
rule  is  only,  that  in  all  gifts,  and  in  all  limitations  of  use  by  deed 
or  other  mode  of  assurance,  the  heirs  must,  cither  by  express  words 
or  words  of  reference,  be  limited  to  be  procreated  or  begotten  by 
or  on  some  body  or  bodies  in  certain. 

To  create  an  estate-tail  in  an  individual,  by  a  gift  to  him  or  her, 

with  a  limitation  to  .either,  in  one  clau>«e  or  in  several 

[*484]   clauses,  *to  the  he«rs  of  the  body  by  some  other  person, 

the  limitation  must,  in  terms  or  in  construction,  be  to  his 

or  her  heirs  of  his  or  her  body. 

When  the  gift  is  to  the  heirs  of  the  body  of  some  other  person, 
the  heirs  of  the  body  will  take  the  estate-tail  as  purchasers,  and  in 
their  own  right,  and  be  the  immediate  donees. 

As  far  aa  relates  to  deeds,  the  rule  is  positive  that  the  word  heirs 
must  be  used,  either  in  terms,  or  by  reference  and  adoption.  But 
the  precise  words,  *  of  the  body'  are  not  necessary.(^) 

It  is  sufficient  that  the  words  of  the  clause  of  limitation,  or  some 
part  of  the  deed  which  refers  to  this  clause  and  explains  it;  or  a 
reference  by  this  clause  to  some  other  part  of  the  same  deed,  or 

(«)  :  Rnp.  41;  1  tlfst.  20  b,  27  b. 
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even  to  a  distinct  instrument,  should  confine  (he  gift  to  the  heirs 
of  the  body  of  the  donee  or  donees,  or  of  some  person  or  persons 
in  particular. (/) 

It  is  not  by  the  rule  of  law  prescribed  that  the  qualification  of 
the  gift  should,  in  direct  words,  or  by  express  terms,  be  in  the  im- 
mediate clause  of  the  gift  to  the  donee,  (u) 

All  that  is  required  is,  that  by  the  frame  and  context  of  the  deed^ 
the  gift  should  be  restrained  to  the  heirs  of  the  body,  and  not  ex- 
tended to  the  heirs  generally. 

*This  point  depends  on  the  rule,(u)  that  all  the  clauses  [*485] 
of  a  deed  are  to  be  taken  into  construction  together,  and 
construction  made  on  the  several  parts.  The  entire  instrument 
must  be  construed  by  its  parts,  so  that  every  clause,  and  every  word 
of  every  clause,  may  have  effect,  unless  it  be  insensible,  or  repug- 
nant, or  contrariant  to  the  former  part  of  the  deed  ;  or  unless  it  be 
inconsistent  with  the  rules  and  policy  of  the  law. (or) 

Whenever  it  is  to  be  collected,  in  construction  on  the  clause  of 
immediate  gift  of  the  estate,  or  from  a  clause  which  introduces  the 
limitation  of  another  estate,  or  refers  to  another  part  of  the  same 
instrument,  or  to  another  instrument ;  that  the  gift  under  consi- 
deration is  not  to  extend  the  benefit  of  the  limitation  to  any  heirs 
besides  those  which  are  of  the  body  of  the  donee  ;  the  generality 
of  the  word  heirs  will  be  qualified,  and  restrained  to  mean  heirs  of 
the  body.(2/) 

To  proceed  to  the  illustration  and  application  of  the  rule : 

An  estate-tail  will  pass,  by  a  gift  to  a  man  and  his  heirs ; 

1.  viz.  The  heirs  of  his  body.(z) 

2.  Of  himself  {de  se)  issuing  or  lawfully  begotten.(a) 

*3.  Of  his  flesh,  {de  came){c)  or,  [♦486] 

4.  Of  his  wife  begotten.  (</) 

5.  Which  he  shall  happen  to  have,  or  beget;  without  naming 
any  person  on  whom  these  heirs  are  to  be  begotten,  or  from  whose 
body  they  are  to  proceed  ;  or  by  specifying  the  person  on  whose 
body  the  heirs  are  to  be  begotten  ;  as  on  the  body  of  his  wife ;  the 
body  of  a  particular  woman,  as  his ^rsi  wife  ;(e)  or  Mary  Searle  ; 
so,  however^  that  when  the  man  and  woman  are  not  married,  there 
be  not  any  impediment  which  will  make  it  always  unlatq/ul  for 
them  to  marry. 

So  will  a  gift  to  a  woman,  and  her  Aeir^  by  A.  begotten  op  to  bo 
begotten.  (/) 

(0  10  Vin.  Abr.  EiUte,  U.  1.4.;  1  lost.  20  b. 

(«)  llMt.  20  b.  27  b. 
(tt)  1  P.  Wmf.  457.  Sh«p.  Touch,  p.  87 :  Ewtnt  t.  Mlep^  3  Bitrr.  1S70. 
{X)  Shep.  Touch.  87.  Cy)  See  10  Vin.  Abr.  261,  EtUUe,  U. 

(s)  Hob.  172 ;  21  H.  VI.  7 ;  13  H.  Vl(.  24 ;  2  U.  Raym.  1152. 
(a)  2  Ld.  Raym.  1153  ;  1  Inst.  20  b. 

(c)  1  P.  W.  73;  33  Am.  pi.  13;  2Ld.  Raym.  1153;  1  Intt.  20  b. 

(d)  2  Ld.  Raym.  1153 ;  1  Init.  20  b. 

(e)  2  Ld.  Raym.  1 153 ;  1  Inst.  20  b. ;  And.  399,  pi.  318 ;  1  Rep.  140  b. ;  1  intt.  25 
b. ;  1  Rolle,  837;  Est.  Q. ;  7  Co.  «59.  (/)  I  hut.  20. 
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And,  tnore  generally,  as  often  as  a  gift  pre8crii)es  that  the  heir^ 
to  which  the  limitation  is  made,  shall  be  begotten  by  the  donee,  b^ 
directing  that  he  shall  beget  them  ;  or  that  they  shall  be  his  heir^ 
on  the  body  of  some  particular  woman;  an  entail  will  be  created. (gr) 

The  rule  has  been  Carried  still  farther  ;  for  in  one  instance,  as 

has  been  already  noticed^  there  was  a  gift  to  a  man  generally  by 

deed,  without  any  limitation  to  bis  heir  or  heirs  of  the 

f*487]   *body,(/i)  but  with  a  declaration  that  the  land  should  leP^ 

vert  if  the  donee  should  happen  to  die  without  hexrw  of 

his  bod;y.  and  it  was  held  that  the  donee  had  an  estate-tail. 

This*  consequence  proceeded  from  the  expression  ^  the  time^ 
when  the  land  comprised  in  the  gift  should  revert.  From  this 
clause  It  was  necessarily  concluded  to  be  the  intention  of  the  par- 
ties that  the  donee  should  have  the  land  in  the  mean  time.  The 
reference  was  to  mark  the  time  of  continuance  of  the  prior  gift,, 
and  the  words  "  heirs  of  the  body^^  were  used  as  the  terms  of  de- 
scription pf  that  tTmc  ;  ^nd  the  gift  was  considered  to  be  of  the 
^same  effect  as  if  it  had  been  djrectly  to  the  donee  and  hit  heirs  of 
his  hoify, 
"  ^his  Is  the  legal  mode  of  accounting  for  the  decision  of  this  case. 

tti  Chtidleigh*^.  case,(t)  a  feoffment  was  made  by  Sir  Richard 
phudleigh  to  the  use  of  himself  ^nd  of  his  heirs  of  the  body  of 
Elizabeth  {lie  wfe  of  Thomas  Carcw  (obe  begotten^  without  limit- 
ingy  in  express  words,  that  those  heirs  should  be  of  his  body ;  or^ 
that  he  himself  should  beget  them  ;  and  the  Chief  Baron  of  the 
Exchequer  wais  of  opinion  that  Sir  Richard  Chvdleigh  had  the  fee, 
and  not  an  estate-tail ;  for  that  it  was  pos^^ible  that  the  issue  be- 
gotten of  the  body  of  Elizabeth  Carew  mi^ht  be  the 
r*488]  ♦heirs  of  the  said  Richard  ChudMgh  ;  but  the  Court  iri- 
'  •    ^n^ing  that  thb  words  to  be  begotten  must  net^essarily 

refer  to  heirs  to  be  begotten  by  Sir  Richard  Chvdleigh  the  donee, 
it  was  hefd  by  the  iTfiO  Chief  Justices^  and  adjudged,  that  the  limi- 
tation to  Sir  Richari^  in  these  words,  gave  him  dn  estate  to  Kim 
jin^  such  issue  as  he  should  beget  on  the  body  of  the  said  Elizabtih 
Caretp;  and  consequently  an  estate  in  special  tail. 

So  if  land  be  given  to  a  man  and  to  his  heirs,  which  he  shall 
beget  on  the  body  of  his  vvifei  the  hns|)aiKl  hath  an  estate  iix  spe- 
tiaF  tail,' and  the  wife  hath  nofhing.(i&) 

This  doctrine  was  recognised  and  approved  in  the  case  of  Chud- 
Icigh ;  and  Lord  Coke^(l)  in  his  Commentary  on  LMleiotif  ob- 
aerves,  that  it  bad  been  said,  that  if  a  man  give  land  to  another 
and  to  his  heirs  of  such  a  woman  lawfully  begotten,  this  was  no 
estate-tail  for  the  uncertainty  by  whom  (he  heirs  shall  be  begotten  ; 
for.  that  the  brother  of  the  donee ^  or  other  cousin^  may  have  i$stie  by 

'  the  wpmauy  t/ohich  may  be  heir  to  the  donee  ;  and  estate  in  tail  muh 

* 

(g)  7  Rep.  41 ;  2  Bsc.  Abr.  200 ;  1  Intt.  20  b. 

(h)  Perk.  i.  174;  2  Ld.  Rajm.  ]]52;  10  Vin.  Abr.  24«. 

<t)  1  Rep.  140;  1  And.  909;  Pophsm,  70. 

{k)  titt.  t.  29.  SL  John  and  Valentia,  10  Vio.  Abr.  243.  (/)  1  Intt.  20  b. 


AS   TO   ESTATKS    TXIU  488 

he  attain ;  tnd  referring  to  Chudleigh^a  case,  he  remarks ;  that 
opinioD  had  been  over-ruled,  and  the  estate  adjudged  to  be  an  es- 
tate-tail, and  that  '  begotten'  should  be  necessarily  intended  *  be- 
gotten by  the  donee.' 

*WheQ  the  words  explanatory  of  the  heirs  intended  to  [M89] 
be  benefitted  by  the  gift  are  precise,  and  descriptive  of 
heirs  of  the  body,  the  terms  of  explanation  supersede  the  necessity 
pf  any  comment  to  show  the  grounds  of  the  case. 

The  words,  of  himself  begotten^  express  an  intention  that  the 
heirs  who  are  to  entitle  themselves  to  the  land,  under  the  limita- 
tioa,  shall  sustain  a  more  particular  character  than  the  genera/  heirs 
'of  the  donee.  They  clearly  confine  the  gift  to  those  heirs  which 
he  shall  beget:  consequently,  to  the  heirs  of  his  body. 

The  determination  which  is  an  authority  for  this  point,  was  pro- 
npuhcecjl  in  the  case  of  Beres/ord.{m) 

In  that  case,  a  feoffment  was  made  by  Aden  Bere^ord,  by  d:eed» 
to  William  Fleetwoodj  ao^ong  other  uses,  to  the  use  of  Aden  Be- 
re^ord^  and  the  heirs-males  of  the  said  Aden,  lawfully  begotten, 
and  then  over. 

It  was  objected,  that  Aden  had  an  estate  in  /ee^implej  and  not 
m  fee-tail.  The  reason  assigned,  in  support  of  the  objection,  was, 
thai  the  words  ^  of  the  body^  were  wanting ;  so  that  the  limitatioa 
was  only  in  effect  to  the  use  of  Aden^  and  the  heirs-males  of  the 
s^id  A»  and  the  subsequent  words  ^  laufully  begotten^  were  implied,, 
as  every  heir  ought  to  be  lawfully  begotten. 

^But  it  was  resolvedf  that  ^den  took  an  estate-tail,  and  [*490] 
that  all  the  remainders  over  were  vested. 

It  was  agreed  by  the  Court,  that  to  the  creation  of  an  estate- tail 
U  is  requisite,  in  all  gifts  and  limitations  of  use,  that  the  heirs  shall 
be  limited  to  be  procreated  by,  or  begotten  on,  some  body  certain, 
either  by  express  words,  or  by  words  amounting  to  so  much  ;  and 
that  the  precise  words  de  corpore^  (of  the  body,)  are  not  necessary 
to  the  creation  of  an  estate-tail,  so  long  as  there  are  words  which 
amount  to  so  much. 

The  case  in  5th  Hen.  V.  fo.  6,  stated  in  asubsequentpart  of  this 
chapter,  was  cited  with  approbation,  and  held  to  warrant  this  con- 
clusion. 

And  it  was  resolved,  that  if  the  land  be  given  to  one  and  the  heirs 
of  himself  issuing ^  an  estate-tail  is  created ;  and  on  the  case  of  5 
H.  y.  6.,(n)  it  was  observed,  that  the  principal  cause  of  the  adjudi- 
cation was  by  force  of  the  proposition  ae,  (for  these  gifts  were  made 
ill  Latin,)  and  on  the  ground  that  the  heirs  were  in  that  case  de- 
signated by  the  words  de  se  exeuntibtis. 

\n  the  case  of  Beresford,  it  was  further  resolved,  that  there  were 
in  the  gift  then  before  the  court,  expressions  that  did  amount  to  the 
words,  qfthe  body;  and  that,  as  the  statute  de  donis  directs 
the  intention  of  the  donor,  '^manifestly  expressed  in  his   [M91] 

(m)  7  Bfip.  41.  (n)  10  Vin.  Abr.  243;  37  Ass.  16. 
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charter,  to  be  observed  for  the  future,  that  construction  should  be 
made  in  this  case  which  would, 

Ist.  Stand  with  the  rule  of  the  law. 

2ndiy.  With  the  intention  of  the  donor. 

ddly.  To  give  effedt  to  all  the  parts  of  the  indenture,  so  that  they 
might  stand  together. 

Therefore  it  was  said,  translate  the  limitation  to  Aden  into  Latin, 
and  then  it  is  ad  usum  Meni  ei  hxredum  masculorum  de  dicto 
Adeno^  legitime  procreatorum  ;  or  ei  hasredum  masculorum  legi* 
iimi procreatorum  de  dicto  Jldeno;  and  that  it  would  be  as  much  as 
if  it  had  been  said,  hy  the  said  Men  lawfully  begotteriy  for  all  was 
one  in  effect ;  and  this  word  de  or  exj  coupled  with  the  subsequent 
word  *  procreatorum/  did  appropriate  the  heirs-males  to  be  of  the 
body  of  Aden  ;  and  that  de  Meno^  or  ex  JldenOy  and  de  corpore 
Jideniy  were  all  one  ;  and  it  was  insisted  that  this  case  was  directly 
proved  by  the  5th  H.  fol.  6 ;  that  in  that  case  there  were  the  words 

*  de*  and  ^  exeuntibus ;^  and  that  in  this  case  there  were  the  words 

*  efe*  and  *  procreatorum;*  and  that  the  different  expressions  were  all 
of  the  same  effect. 

And,  to  an  objection  that  the  limitation  might  well  be  construed 
ad  usum  dicti  •^denij  &c.  in  the  genitive  case,  legitime  procreate^ 
rumy  and  not  de  dido  Meno^  it  was  answered  and  resolved,  that 
the  remainders  being  introduced  by  the  words,  ^  and  for 
[•498]  default  of  such  issue,'  *it  ought  to  be  de  dicto  JUdeno ;  for 
otherwise,  it  would  be  against  the  meaning  of  the  givfer, 
and  all  the  words  of  the  remainders  would  be  void,  and  that  such 
construction  should  always  be  made,  that  all  the  parts  of  the  deed 
might  stand  together,  if  they  might  stand  with  the  rule  of  law  ; 
and  that  the  subsequent  clause  was,  and  J  or  default  of  such  issue; 
and  issue  could  not  be  born  of  JJden^  if  the  words  were  not  ex 
Jideno  ;  and  therefore,  one  clause  well  explained  the  other  ;  and 
the  case  was  determined  accordingly. 

The  resolution  pronounced  in  Abraham  and  Twigg,{p)  adjudged 
38  Elizabeth,  was  cited  in  the  case  of  Beresford^  as  an  authority 
that  the  limitation  gave  an  estate  in  fee,  and  not  an  estate-tail. 

That  case  arose  under  a  conveyaiice  to  uses. 

After  an  estate-tail,  given  in  the  mosi  exfiress.and  proper  terms, 
another  limitation  was  made  to  the  use  of  Gabriel  Dormery  et  has- 
redum masculorum  suorum  legitime  procreatorum  ;  and  a  third 
limitation  expectant  on  the  one  immediately  preceding,  was  intro- 
duced by  the  words,  "  et  pro  defectu  talis  exitus  ad  usum^*'  &c. 

And,  on  a  demurrer,  the  material  point  was,  whether  the  limi- 
tation of  use  to  Gabriel  and  his  heirs-males  lawfully  begotten,  and 
pro  defectu  talis  exitus,  without  the  words  heirs-males  of 
[*493]   *the  body,  made  an  estate-tail,  or  an  estate  in  fee-simple  ; 
and  the  court  unanimously  agreed,  that  for  the  want  of 

(p)  Moor,  424 ;  Cio.  Elis.  478. 
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words  of  appropriation  or  procreation  in  the  limitation  of  the  use^ 
the  estate  was  a  fee-simple,  and  not  a  fee-tail. 

'the  words  of  limitation  which  gave  rise  to  the  question  in  Abra* 
ham  and  Twiggy  were  in  £nglish,and  afterwards  turned  into  Z^- 
iinj(q)  and  the  point  was  adjudged  on  great  deliberation. 

The  difference  between  these  cases  is,  on  a  first  view,  so  very 
trifling,  especially  to  persons  unaccustomed  to  weigh  the  nicety  of 
words  and  the  strict  legal  import  of  sentences,  that  it  may  not  be 
easily  perceived. 

The  cases,  as  far  as  they  are  materia*!  as  authorities  to  the  poimts 
for  which  they  are  adduced,  are  stated  fully,  that  a  judgment  may 
be  formed  on  the  arguments  of  the  several  cases. 

Beres/ord^s  case  is  the  leading  authority  on  one  side  ;  the  case 
of  Abraham  and  Twigg  is  its  contrast.  ' 

In  Jlbraham  and  Twiggy  there  were  not  any  words  of  appro- 
priation which  in  express  terms  prescribed,  or  which  necessarily 
required  the  construction  that  the  heirs  should  proceed /rom,  or  be 
begotten  by^  or  on^  any  particular  body. 

The  utmost  extent  of  the  words  of  the  gift  was,  that  the 
persons  capable  of  taking  under  *the  limitation,  should  be   [M94] 
the  heirs-male  of  Oabriel^  and  be  lawfully  begotten ;  and 
that,  for  want  of  such  issue,  the  lands  Should  remain  to  other  per-* 
sons ;  but  these  words  did  not  direct  that  the  heirs  should  be  the 
issue  of  any  particular  person. 

So  as  they  were  the  heirs-male  of  Gabriel,  the  remainder-man, 
the  intention  of  the  parties,  expressed  in  the  limitation,  would  be 
fully  answered  ;  for  all  heirs,  whether  general  or  special,  must  be. 
isstie  of  some  person  ;  they  must  proceed  from  lawful  intercourse, 
t.  e.  be  bora  under  the  wedlock  of  their  parents. 

In  this  view,  these  words,  heirs  males  lawfully  begotten,  did  not 
appropriate  the  gift.  They  did  not  expressly,  or  .in  construction 
of  law,  apply  to  any  particular  person,  as  the  body  from  which  the 
issue,  inheritable  to  the  entail,  should  proceed. 

In  this  particular,  the  case  of  Beres/ord  was  widely  different. 
In  that  case,  the  limitation  not  only  directed  that  the  persons  who 
were  to  take  the  estate  in  succession  under  the  limitation  should 
be  heirs  male  ;  it  proceeded  to  require  that  they  should  be  lawful 
issue  of  a  particular  person,  by  prescribing  that  they  should  be  6tf- 
gotten  by  him;  making  the  words  heirs-male  one  branch  of  the 
sentence,  and  the  words  of  the  said  Aden  begotten^  a  second  branch 
of  the  same  sentence. 

The  arguments  of  the  Court,  before  which  the  *case  of  [495] 
Beres/ord  was  decided,  lead  to  this  construction  :  they  ' 
clearly  express  the  sense  in  which  the  Court  understood  that  case. 

The  punctuation  of  the  case  in  the  books  in  which  it  is  report- 
ed requires  a  different  construction  ;  but  under  the  circumstances  of 
this  case,  punctuation  is  not  to  be  considered  as  any  part  of  the 

(7)  IP.  W      73;  p.  Powis. 
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tnafter  of  the  book,  and  may  safely,  and  in  tHith  ought  to  be  dis- 
regarded.     The  arguments  of  the  Court  are  beyond  all  doofbt  the 
best  guide  to  the  interpretation. 

Whether  a  casi6  like  Abraham  v.  Tmgg  would  at  the  present 
day  receive  the  like  determination  is  very  questionable. 

The  case  of  Idle  and  Cook  is  the  same,  in  circumstances  and  de- 
termination, with  the  case  o(Mraham  and  Tmgg.{r)  The  obse^ 
vations  offered  on  the  latter  case  may  be  applied  to  the  case  noW 
citedy  and  they  will  distinguish  this  case  from  the  resolution  in  the 
case  of  Beres/ord, 

In  IMt  and  Coak^  copyhold  lands  were  surrendered,  adoptis  ^C 
usumf  ZacAerix  Cliffy  (the  surrenderor,)  for  life,  and  after  hii 
decease  to  the  use  olVaienlint  Cliffy  his  eldest  son,  and  Alice  his 
wife,  pro  ei  durante  termino  vitarutn  suarum  ei  hasredutn  et  a9^ 
signatorum  prmdiciorum  Valeniini  et  Alicise,  et  pro  defeetn  talif 
exitus,  then  over.    . 

On  «  special  verdict,  the  questioh  tvas,  whether  the  es-^ 
[*496J  tate  limited  to  Valentine  and  Alice  was  an  estate-tail  pnly^ 
or  a  fee-simple;  and  by  three  Justices  against  Otmldj  it 
was  decided  to  be  an  estate  in  fee-simple.  (r<mld  delivered  a  long 
and  elaborate  argument  in  support  of  his  opinion.  It  is  given  ve- 
ry fully  m  Peere  fVilliams's  Reports,  and  is  well  worth  the  atten- 
tion of  the  student. 

This  case  was  decided  on  the  arguments  and  reasoning  relied  on 
in  Abraham  arid  Twigg;  and  Lord  Chief  Justice  Holt  observed, 
that  the  case  of  Abraham  and  Twigg  was  so  strong  that  it  could 
not  be  answered. 

I  n  Doe  on  the  demise  of  Littledale  against  Smeddle  and  others  :(s) 

Henry  Littledale^  in  contemplation  of  marriage,  made  a  settle^ 
ment,  by  which  he  conveyed  the  premises  to  trustees  '  in  trusty 
far  the  use  of  himself  for  life,  then  to  the  use  of  his  wife  for  life, 
and  then  in  trust  for  the  use  of  his  first  son^  and  the  heirs  of 
such  first  son;  and  from  and  immediately  after  the  determination 
of  that  estate,  in  trust,  for  the  use  of  his  second,  third,  fourth, 
fifth,  and  all  and  every  other  son  and  sons,  and  their  several  and 
respective  heirs^  and  for  default  of  such  issue,  then  to  the  use  of 
ail  and  every  of  his  daughter  and  daughters,  and  their  heirsy  to 
take  as  tenants  in  common  and  not  as  joint-tenants,  and /or  want 
o/suchissuCy  then  in  trust,   for  the  use  of  the  right  heirs  of  thfe 

survivor  of  himself  and  his  wife  for  ever. 
[*497]  .  *The  question  arose  on  the  gift  to  the  daughters,  and  by 
Abbott,  C.  J. :  <^  The  general  i'ule  of  law  is,  that  by  the  word 
'  heirs'  in  a  deed,  is  meant  heirs  general  ;  and  even  if  it  be  admit- 
ted that  there  may  be  other  expressions  in  the  instrument,  which, 
from  their  nature,  may  show  that  the  intention  of  the  parties  was 
to  use  the  word  in  a  more  limited  sense,  still  it  by  no  means  fol- 

(r)  P.  W.  70}  Salk.  620;  2  U.  R«Tin.  1144;  2  Bac.  Abr.  260;  11  Mod.  67;  10 
Vin  Abr.  246.  '      (,)  2  Baro.  ^   Aid.  12^. 
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lows  that  the  Court  will  adopt  that  limited  sense  in  those  parts  of 
the  deed  where  the  intention  of  the  parties  is  not  perfectly  appa- 
rent.    It  may  be  admitted,  in  the  present  case,  that  the  settlor, 
in  the  limitations  to  his  first  and  other  sons,  used  this  word  as 
meaning  heirs  of  the  body.     But  if  it  were  necessary  to  form  a 
judgment  of  what  was  his  intention  when  he  used  it  in  the  limita- 
tion to  his  daughters,  I  should  be  of  opinion  that  it  would  be  best 
effectuated  by  construing  the  expression  as  there  meaning  heirs 
general,  and  by  holding  that  the  daughters  under  it  took  estates  in 
fee.     It  is,  however,  quite  sufficient  for  the  decision  of  this  case 
to  say,  that  it  is  not  plainly  shown  that  in  this  limitation,  the  words 
<  heirs'  is  used  in  the  confined  sense  of  *  heirs  of  the  body.'    It  fol- 
lows, therefore,  that  the  general  rule  of  law  must  prevail,  and  that 
the  word  <  heirs'  must  be  taken  in  its  larger  meaning ;"  and  by 
Iblroydy  J.,  <^  Although  it  may  be  quite  true,  that  the  word  heirs, 
in  the  respective  limitations  to  the  eldest  and  to  the  other  sons, 
must,  in  this  deed,  be  construed  to  mean  heirs  of  the 
body ;  *yet  it  does  not  follow,  thst  it  must  be  so  construed   [M98] 
in  the  subsequent  limitation  to  the  daughters.   For  the  word 
heirs  is  only  to  be  construed  contrary  to  its  more  usual  sense,  where 
that  is  necessary,  in  order  to  carry  into  effect  the  clear  intention  of 
the  party  using  the  expression.     But  where  that  is  not  necessary, 
there  is  no  reason  so  to  do ;  and  the  word  must  then  be  taken  in 
its  usual  legal  sense.    Now,  in  the  last  limitation  to  the  daughters, 
this  necessity  does  not  exist ;  and  therefore  the  word  heirs  there, 
must  mean  *  heirs  general.'     And  if  we  were  to  hold  that  it  waa 
to  be  construed  as  heirs  of  the  body,  grest  inconvenience  would 
follow.     For,  according  to  Doe  Vi  fVorslej/f{i)  there  would  be  no 
cross-remainders,  inasmuch  as  cross-remainders  in  a  eked  cannot 
he  raised  by  implication.     Lord  Kenyan  there  distinctly  lays  it 
down,  <  that  with  regard  to  deeds.  Me  ruk  is  positively  settUd,  thai 
there  can  be  no  impHcation  whatever  in  a  deed  f  and  that  case  ex* 

Sressly  decided  the  point.  We  should  therefore  contract  the  pro- 
able  intention  of  the  settlor,  if  we  were  in  this  case  to  hold,  that 
the  daughters  of  Henry  Littledale  were,  under  the  settlement,  to 
take  estates  in  tail.  For,  in  that  case,  supposing  that  five  out  of  six 
had  died,  it  might  happen  that  five-sixths  of  the  estate  would  go 
over  to  the  heir  of  their  mother  by  her  second  marriage ;  ex.  gra,  a 
son,  instead  of  the  whole  vesting  in  the  sixth  and  surviving 
daughter  as  ^heir.  That  would ,  I  think,  defeat  the  intention  [*499] 
of  we  settlor,  and  it  therefore  seems  to  me  not  only  that 
there  is  no  necessity  for  restraining  the  meaning  of  the  word  heira 
to  heira  of  the  body,  in  order  to  carry  hfs  intention  into  effect;  but 
that  in  all  probability  we  should  actually  counteract  it  if  we  were 
80  to  decide ;"  and  by  Bayley,  J. :  **  It  is  to  be  observed,  that  this 
is  a  case  arising  not  on  a  will,  but  on  a  deed,  and  the  circumstance 
of  these  bdng  limitations  of  uses^  makes  no  difference :  for  accor* 

(0  1  East,  4  IS; 
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ding  to  the  judgment  «f  Lord  Holt,  in  Idk  v.  Cookej{u)  limiiati^Mf 
^fuies  muit  be  construed  according  to  the  rules  applicable  to  com^ 
mon>-law  deeds.  The  word  heirs  may  be  used,  undoubtedly,  in  the 
sense  of  heirs  of  the  body,  where  the  necessity  of  the  case  requires 
it  But  where  that  necessity  does  not  exist,  there  it  must  be  taken 
to  be  used  in  its  plain  and  natural  sense ;  and  to  mean  heirs  gene- 
ral. Now,  in  the  first  limitation  in  this  deed,  the  word  is  neces- 
sarily used  in  the  restricted  meaning,  on  account  of  the  subsequent 
limitation  to  the  second  son.  For  the  deed  speaks  of  the  determi- 
nation of  the  estate  of  the  eldest  son,  which  could  not  happen  if  by 
the  word  heirs  was  meant  heirs  general ;  for  there  could  be  no 
failure  of  heirs  general  to  the  eldest  son,  whilst  the  second  sqn  re- 
mained alive.(x)  The  same  observations  will  apply  to  the 
[*500]  limitation  over  *to  the  second,  third,  and  other  sons.  But 
in  the  limitation  to  the  daughters,  there  is  not  the  same 
necessity  to  restrain  the  meaning  of  the  word  heirs.  And  if  we 
were  to  do  so,  the  inconvenience  pointed  out  by  my  brother  HoU 
royd^  of  the  estate  going  over  by  parcels  to  the  heir  of  the  wife 
by  her  second  marriage,  would  be  intioduced,  and  in  that  case  we 
should  construe  the  word  heirs  contrary  to  the  general  rule  of  law, 
without  knowing  clearly  whether,  by  so  doing,  we  were  carrying 
the  intention  of  the  settlor  into  effect.^' 

It  follows,  that  in  the  last  case,  the  gift  to  the  daughters  limited 
a  fee,  and  not  an  estale>tail  to  them. 

The  case  iS)  however,  introduced  for  the  more  important  pur- 
pose of  showing,  that  in  the  opinion  of  the  court,  the  use  declared 
in  favor  of  i\\e  first  son,  and  the  Keirs  of  such  first  son  created  an 
estate-tail;  beings  construction  induced  in  part  by  the  circumstance, 
that  the  subsequent  gifts  were  intioduced  by  the  words,  smAJirom 
and  immediately  afler  the  determination  of  thai  estate  \  while  the 
gift  to  the  daughters  and  their  heirs  was  not  reduced  to  an  estate  in 
tail  by  the  words,  and  for  want  of  such  issue. 

Thirdly.  A  gift  to  a  man  and  his  heirs  of  his  fleshy  is  so  pointed- 
ly descriptive  of  the  heirs  which  are  to  inherit  under  the  entail,  and 
so  express  in  confiaitig  the  gift  to  the  issue  of  the  body  of 
[*501]  the  donee,  that  on  a  case  so  restricted  '^in  expression,  no 
doubt  can  be  entertained  of  the  appropriation;  and  the  ob- 
servations offered  on  this  case,  are  merely  with  a  view  to  distinguish 
it  from  a  gift  to  a  man  and  the  heirs  of  his  blood.  Under  such  a  gift, 
all  the  heirs  of  a  man,  in  whatever  line  they  stand,  whether  the 
ascending,  descending,  or  collateral,  and  in  whatever  degree  they 
are  related  to  him,  may  take,  since  they  are  all  within  the  given 
description,  t.  e.  all  of  his  blood. 

Fourthly,  On  a  gift  to  a  man  and  his  heirs,  of  his  wife  begotten, 
some  observations  have  been  already  offered. 

The  necessity  of  a  long  comment  on  the  extent  of.  these  words 
of  limitation  is  therefore  unnecessary.     The  ground  of  the  eases 

(m}  2  Lord  Raym,  1144,  (t)  Ai  to  Will»,  see  infra. 
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which  have  settled  the  law  to  be,  that  a  limitation  in  this  forni 
passes  an  estate-tail  is,  that  from  the  penning  of  the  gift,  the  courts 
will  intend  that  the  heirs  in  the  contemplation  of  the  parties  are 
those  only  which  the  husband  shall  beget  on  the  body  of  his  wife  } 
and  in  construction  the  courts  will  supply  the  words  '^  by  him/' 

Besides^  there  is  a  restriction  to  the  issue  of  the  body  of  the 
woman,  and  the  construction  is,  that  the  heirs  are  to  be  begotten 
by  the  husband  on  the  wife.  This  cannot  be  a  fee-simple,  on  ac- 
count of  the  limited  extent  of  the  interest,  and  the  qualification  of 
the  heirs  to  take  by  descent. 

*Fifthly,The  several  gifts  made ;  in  the  first  instance  to  [*50a] 
a  man  and  the  heirs  which  he  should  happen  to  have  of  his 
wife  ;  in  the  second,  to  a  man  and  his  heirs  which  he  should  hap- 
pen to  have  of  his  first  wife  ;  and  in  the  third  instance,  to  the  use 
of  a  man  and  his  heirs  on  the  body  oi  Elizabeth^  then  the  wife  of 
another  man,  lawfully  begotten*  &c.  &c.  are  open  to  similar  obser- 
vations. In  fact,  some  of  these  gifts  are  in  such  terms  as  remove 
all  occasion  for  intendment  to  give  them  their  proper  efiect    . 

In  each  of  these  cases  no  person  could  entitle  himself  as  heir 
within  the  terms  of  the  gift,  unless  he  was  the  issue  of  the  donee 
by  the  woman  who  was  named  in  the  clause  of  limitation. 

Though  the  woman  was  in  the  line  of  succession  to  the  donee^ 
and  might  have  had  issue,  and  these  issue  have  been  the  general 
heirs  of  the  man  ;  or  heirs  might  have  been  raised  to  him  by  some 
one  who  was  in  the  line  of  succession  to  him,  yet  issue  of  this 
sort,  unless  begotten  by  the  donee  himself,  were  not  within  the 
descriptive  terms  of  the  gift.  For  the  gift  did  not  simply  require 
that  the  heirs  should  be  the  issue  of  the  woman  ;  but  in  the  first 
case  they  required  that  they  should  be  the  heirs  which  the  donee, 
himself  should  have  by  her.  The  like  observation  applies  to  the 
second  and  third  instances ;  and  though  in  the  first  and  second 
instances  the  limitation  did  not,  in  express  terms,  direct 
that  the  heirs  inheritable  *to  the  entail  should  be  the  heirs  [*503] 
of  the  donee,  the  construction  of  law  upon  these  gifts  sup-  ' 

plied  these  words.  In  the  third  instance,  it  was  in  the  most  posi- 
tive terms  prescribed,  that  the  heirs  designated  by  the  limitation 
3houId  be  tfie  heirs  of  the  donee ;  and  no  heirs,  even  of  the  donee, 
could  entitle  themselves  under  the  qualified  terms  of  the  gift,  unless 
they  were  his  issue  on  the  body  of  the  woman  named  in  the  limi- 
tation ;  and  therefore  the  gift,  collectively  considered,  was  con- 
fined to  the  heirs  of  the  body. 

It  may  be  doubted  whether  a  clause  of  limitation  to  the. donee 
and  his  heirs,  if  he  shall  have  heirs  of  his  bodt/j  or  if  he  shall  have 
hiirs  of  his  own  flesh,  ^*c.  will  substantively,  independently  of  the 
clause  for  reserving  the  reversion,  pass  an  estate-tail.  No  case 
occurs  in  which  a  substantive  limitation  in  this  form  hais  been  ad- 
judged an  estate-tail ;  nor  are  there  any  determinations  to  the  coe- 
trary. 
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According  to  FleiOj  a  limitation  with  such  words  of  qualification 
will  give  a  fee  on  condition,  and  not  a  limited  fee,  properly  de* 
nominated  an  estate-tail. 

It  is  not  necessary  that  the  words  of  procreation,  descriptive  of 
the  person  by  whom,  or  on  whose  body,  the  heirs  inheritable 
under  the  entail  are  to  be  begotten,  shall  be  in  the  clause  of  im* 
mediate  gift  to  the  donee. 

It  will  be  sufiBcientj  that  on  the  collective  sense  of  the 
[*504]   will  or  deed,  it  appeals,  that  by  *the  heirs  described  in 
that  clause,  heirs  of  the  body  were  intended. 

A  gift  to  a  man  and  his  heirs  ;  and  if  he  shall  die  without  heirs 
of  his  body,  or  without  issut  male  of  his  body^  or  to  a  man  and 
his  heirs  males ;  and  if  he  shall  die  without  heirs  males  qf  hi^ 
body  J  or  issue  male  of  his  body^  or  qf  himself  or  in  like  form, 
then  to  others,(y)  conveys  an  estate-tail ;  for  the  subsequent  words 
demonstrate  the  qualified  sense  in  which  the  word  heirs  is  used  ; 
and  the  several  parts  of  the  instrument  show  that  no  heirs  are  to 
be  entitled  under  the  terms  of  the  gift,  except  those  which  are  the 
issue  of  the  body  of  the  donee. 

On  the  context  of  the  instrument,  it  appears  that  no  one  is  to 
take  under  the  limitation  unless  he  be  an  Keir  of  the  person  to 
whom  the  gift  is  made.  The  remainder  is  to  take  e&ct  on  failure 
of  the  heirs  or  issue  of  the  donee  ;  and  from  this  circumstance  it 
must  be  concluded,  that  those  heirs  only  which  answer  this  de« 
scription  are  within  the  extent  of  the  former  limitation  ;  as  has 
frequently  been  observed,  the  rule  of  construction  applicable  to  all 
deeds  is,  that  the  several  parts  of  the  instrument  must  be  considered 
together,  so  that  every  part  may  have  efiect,  and  construction  be 

made  on  the  several  parts  of  the  deed  or  instrument. 
[*505]  Now  construe  the  former  limitation  *to  extend  to  the 
heirs  generally,  and  the  estate  limited  in  remainder  would 
be  a  fee  upon  a  fee,  and  be  void.  Therefore,  that  all  the  parts  of 
the  deed  may  have  efiect,  the  word  heirs  in  the  former  limitation 
must  be  understood  to  be  qualified  by  the  words  introducing  the 
remainder,  so  as  to  restrain  the  gift  to  the  heirs  of  the  body,  and 
negative  its  extent  to  the  heirs  generally ;  and  the  addition  of  the 
words ybr  ever^  as  declaratory  of  the  time  for  which  the  estate  is 
to  be  enjoyed  by  the  heirs,  or  the  word  assigns,  as  descriptive  of 
the  power  of  alienation  to  be  exercised  by  the  tenant,  does  not 
make  any  dtfierence,  when  the  intention  is  sO  clearly  expressed. 

In  the  Idea  imported  by  each  of  these  terms,  there  is  nothing 
inconsistent  with  an  intention  to  pass  an  rstate-tail.  Besides,  to 
whatever  extent  they  may  seem  to  oppose  that  construction,  the 
^neral  intention  must  prevail  ;  and  the  words  of  limitation  do, 
in  cases  circumstanced  like  those  under  consideration,  most  clearly 
furnish  the  evidence  of  a  limited  and  entailed  inheritance.     The 

(y)  Oition*«  Ca.  8  Leon.  6 ;  JEHiMon  ▼.  En^rmn,  Cro.  J.  427 ;  19  H.  VI.  74  b.  cited 
4m  a  netetoJVraf.  S66;  Balelef  r.MUnglon,  I  Sro.  Ch.CM.  72. 
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whole  instnimeiit  taken  together  evinces  the  meaning  of  the  author 
of  the  limitation  to  be,  that  the  property  which  is  the  sabject  of 
his  gift  shall  revert  to  himself,  or  be  enjoyed  by  some  other  per* 
fon,  as  soon  as  there  shall  be  a  failure  oi  heirs  of  the  body  of  the 
person  who  takes  under  the  gift  in  question;  and  no  construction^ 
save  that  only  which  creates  an  estate-tail,  ean  give  effect  to  this 
intention. 

*The  operation  of  the  subsequent  clause  is  to  abridge  and  [*506] 
correct  the  words  of  limitation  used  in  the  preceding  sen* 
lence,  by  explaining  their  import ;  and  the  words  m  this  clause 
are  allowed  to  have  tihis  effect  for  the  purpose  of  conforming  to  the 
intention  of  the  donor,  and  ascribing  to  him  some  meaning  in  the 
use  of  the  different  clauses  q(  the  deed. 

The  following  limitations  are  of  the  same  description ;  of  course 
they  fall  within  the  extent  of  the  observations  already  made,  and 
fully  prove  them  to  be  well  founded* 

A  gift  was  made  by  deed  to  i?.,  and  K,  his  wife,  and  their 
heirs,  and  to  the  other  heirs  of  the  said  it.,  if  the  said  heirs  of  the 
said  B,  and  JT.  should  die  without  heirs  qf  themselves;  and  on  a 
demurrer  (6)  this  gift  was  held  to  create  an  entail  by  reason  of  the 
words  of  themselves^  which  appropriated  the  heirs,  of  which  there 
was  to  be  a  failure,  to  particular  heirs,  that  is,  the  heirs  of  them* 
selves,  or  of  their  bodies ;  distinguishing  them,  by  these  terms, 
from  their  general  heirs. 

On  the  case  last  introduced,  it  may  be  observed,  that  two  dis* 
tinct  estates  were  limited,  the  one  a  special  entail,  the  other  a 
fee-simple,  by  the  words  ^  or  heirs  of  R. ;'  for  the  donor  had  de- 
elared  that  the  order  of  succession  should  in  the  first  place  be  re- 
gulated by  a  reference  to  the  joint  heirs  of  the  husband 
and  wife,  and  extend  to  and  include  in  a  secondary  *consi-  [*507] 
deration,  and  under  a  more  remote  g^ft,  all  the  heirs  of  the 
husband. 

Though  the  limitations  were  in  direct  terms  to  R.  and  JT.  and 
their  heirs  generally,  the  subsequent  words  led  necessarily  to  the 
conclusion,  that  these  heirs  were  ,to  be  of  the  bodies  of  R.  and  K^y 
and  that  the  general  heirs  of  R.  were  to  be  entitled  when  there  . 
should  be  a  failure  of  heirs  of  the  former  description. 

This  intention  was  clearly  imported  by  the  direction  expressed 
in  the  gift,  that  the  other  heirs  of  R.  (thereby  referring  to  the  heirs 
of  R.  alone,  and  separately,  as  distinguished  from  those  of  J?,  and 
K.  jointly,)  should  be  comprehended  within  and  benefited  by  the 

fift ;  and  the  subsequent  words  followed  up  this  notion,  and  con** 
rmed  the  inference,  that  by  the  heirs  of  JF«  and  JT.  were  meant 
the  heirs  of  their  joint  bodies ;  it  being  stipulated  that  the  heirs  of 
R.  alone  were  to  be  entitled  when  there  should  be  a  failure  of  heirs 
of  the  bodies  of  R.  and  JT.,  and  not  till  that  event  should  have 
taken  place. 

(I)  6H.V.S.  7Rep.41;  IVao^b.STS;  1P.W.76. 
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In  aDother  case,(c)  tenements  were  given  to  B.  and  his  heirs^ 
to  have  and  to  hold  to  him  and  his  heirs /or  ever  ^  if  he  should  have 
issue  qf  his  body  engendered  ;  with  a  provision,  that  if  he  should 
die  without  heirs  of  his  body^  the  lands  should  revert  to  the  donor ; 

and  it  was  held  that  the  donee  bad  an  estate-tail. 
[*508]  *And  in  a  third  case,(6)  a  man  gave  land  to  his  son, 
to  hold  to  him  and  his  heirs,  if  he  should  have  heirs  of 
his  flesh  ;  and  if  he  should  have  no  heirs  of  his  fleshy  then,  by 
the  provisions  of  the  deed,  the  land  was  to  revert  to  the  donor  and 
bis  heirs. 

Belknap  argued  that  the  deed  proved  the  land  to  be  given  in  fee- 
simple,  depending  on  a  condition  that  the  donee  should  have  heirs ; 
and  that  since  the  donee  had  heirs,  (for  so  the  fact  was,)  the  con- 
dition was  performed,  and  he  had  a  fee-simple. 

Percy  answered,  that  construction  was  to  be  inade  upon  the 
whole  deed,  and  not  upon  parcels ;  and  that  by  the  whole  deed  it 
appeared  that  the  gift  was  to  the  donee  and  the  heirs  of  his  body  ; 
for  that  the  reversion  for  default  of  heirs  was  reserved  to  the  do- 
nor ;  and  a  clause  of  warranty  to  the  donee  and  his  heirs  which  he 
should  have  of  his  flesh,  being  contained  in  the  deed  of  gift,  Percy 
argued,  from  this  circumstance,  that  the  words  of  the  gift  were 
qualified  and  explained. 

And  it  was  adjudged,  that  the  donee  bad  an  estate-tail. 

The  ground  of  the  adjudication  was,  that  the  deed  proved  that 
the  land  was  given  to  the  donee  and  his  heirs  of  his  flesh  or  body. 
That  the  reversion  on  default  of  heirs  of  the  body  of  the  donee  was 
reserved  to  the  donor,  necessarily  led  to  that  condosion. 
[*509]  *In  addition  to  these  cases,  it  has  been  determined  that 
when  lands  are  by  the  premises  of  a  deed  given  to  a  man 
and  his  heirs,  and  the  habendum  limits  the  same  lands  to  the 
donee  and  the  heirs  of  his  body,  the  words  of  the  habendum  ex- 
plain the  words  of,  limitation  to  the  heirs,  to  mean  heirs  of  the 
body.(e) 

Between  this  case  and  a  limitation  in  the  premises  to  the  heirs 
of  the  body,  habendum  to  the  heirs  generally,  there  is  a  diflerenee. 

By  limitations  in  the  form  last  mentioned,  the  party  who  is  the 
object  of  these  limitations  to  take  under  the  same,  will  have  an 
estate-tail  by  the  grant  in  the  premises  ;  and  by  the  limitation  in 
the  habendumj{f)  a  fee  expectant. 

Alt  that  is  to  be  inculcated  on  this  head  is  proved  by  the  cases 
IK  hich  are  adduced.  These  cases  show  that  a  subsequent  clause 
may  explain  a  former  one,  admitting  the  reference  to  be  clear ; 
and  that  the  several  clauses  may  be  considered  as  parts  of  the 
same  sentence,  and  this  is  the  point  insisted  on. 

(c)  36  Aft.  14.  (b)  37  Asf.  16. 

(e)  Thurman  v.  Cooper,  Poph.  138 ;  1  Inst.  21 ;  8  Rep.  164 ;  Sand.  160;. 21  B.  9. 
M;  Com.  Dig.  E«t.  i.  21.  (/)  1  lost.  21. 
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In  all  these  and  In  similar  cases  the  effect  of  the  limitation  de- 
pends on  the  intention  which  is  disclosed.     As  often  as  there  is  a' 
clear  intention  that  an  entail  shall  be  created,  the  limitation  will 
give  an  estate  of  that  description. 

The  last-cited  case  may  be  contrasted  with  ^thedetermi-  [*510] 
nation.  Cooper  v,  Franklin.{g)  In  this  case  John  fValker 
made  a  feoffment  in  fee  to  Thomas  fValktr^  to  hold  to  him  and  his 
heirs  of  his  body,  to  the  use  of  him,  his  heirs  and  assigns,  and  t 
question  was  raised,  whether  Thomas  Walker  was  tenant  in  tail, 
or  had  a  determinable  fee ;  and  the  Court  adjudged  that  he  was 
tenant  in  tail.  They  founded  their  determination  on  the  opinion 
that  the  use  to  him,  his  heirs  and  assigns,  immediately  succeeding 
the  habendum  which  limited  the  estate,  must  be  intended  to  refer 
to  those  heirs  who  were  to  be  entitled  under  the  entail.  Suppose 
the  declaration  of  use  had  been  expressed  in  favor  of  a  stranger ; 
and  admit  that  an  use  may  arise  on  the  gift  of  an  estate-tail,  (which 
is  a  point  not  decisively  settled,)  (A)  and  the  cestui  que  use  would 
have  taken  a  determinable  fee.  The  better  opinion  seems  to  be, 
that  tenant  in  tail  may  stand  seised  to  an  use  actually  expressed ; 
and  that  no  averment  of  an  use  shall  be  allowed  to  be  made  upon 
his  estate. 

To  Cooper  v.  Franklin  may  be  added  the  case  of  Doe  ex  dem. 
Hanson  v.  Fyldes^^i)  though  the  last  case  arose  on  a  will,  and  the 
former  on  a  deed.  In  the  present  case,  the  widow  Scolejield  de* 
vised,  in  these  words  : 

'Mt  is  my  will  and  mind,  and  I  do  hereby  give,  be- 
queath, grant,  alien,  release  and  confirm  "^all  and  every  [*511] 
part  of  the  said  messuage,  tenement,  and  all  and  every 
the  lands,  &c.  thereunto  belonging,  unto  my  eldest  daughter, 
Mice  Scolejield f  and  the  heirs  of  her  body  lawfully  to  be  begotten 
for  ever.  And  for  toant  of  such  issuer  then  to  my  daughter  Anne 
Scolefieldund  the  heirs  of  her  body  lawfully' to  be  begotten,  for 
ever^  And  for  watU  of  such  issuCy  then  to  my  third  daughter, 
Margaret  Scolejield,  and  the  heirs  of  her  body  for  ener.  And  for 
want  of  such  issue,  then  to  my  youngest  daughter,  Judith^  and  the 
heirs  of  her  body  for  ever ;  and  for  want  of  such  issue^  then  to  the 
right  heirs  of  me  the  said  Alice  Scolejield^  for  ever  :  charged  and 
chargeable,  notwithstanding,  with  the  full  sum  of  nine  score 
pounds^  to  be  levied  and  raised  out  of  tlie  Jirst  clear  annual  and 
yearly  issues  and  prof  fa  of  all  and  every  the  said  messuage,  tene* 
ment,  lands,  and  premises  aforesaid,  and  after  my  decease  to  be 
equally  distributed  amongst  my  three  youngest. daughters,  Jlnnef 
Margaret f  and  Judithf  as  the  same  shall  be  so  raised,  &c.  for  and 
towards  their  maintenance  and  better  preferment.     And  it  is  my 

(g)  Cro.  Jac.  400 ;  Moor  848 :  I  lust.  19  b. ;  Poph.  188. 
(k)  Andrewt  v.  BlutU,  Djer,  311,  a;  GoUb.  269. 
(i)  Dot  V.  Fylitii  Cowp.  833. 
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will  and  mind,  that  my  executors  hereinafter  meDtioned  shall  and 
may  stand  and  be  seised,  possessed,  and  interested  of  and  in  all 
and  every  the  said  messuage,  lands,  tenements,  &c.  with  their  ap* 
purtenances,  from  and  immediately  after  my  decease,  for  so  long  a 
time  as  until  they  or  their  assigns  shall,  may,  or  lawfully 
[*512j  might  have  fully  raised^  received  and  taken  up  the  *afore* 
said  sum  of  nine  score  pounds  over  and  above  all  costs  and 
charges,  as  the  same  shall  be  so  raised,  to  and  for  the  benefit  of  my 
said  daughters,  ^nne,  Margaret^  and  Judith  equally,  or  so  lone 
as  until  the  same  shall  or  may  be  paid  and  discharged  by  my  eU* 
est  daughter  Mice  Scol^ld  or  her  heirs  ;  and  from  and  qfler  the 
raising  and  receiving  or  other  payment  of  the  said  sum  of  nine 
score  pounds  by  my  daughter  Mice  Scokfield  or  her  keirt;  it  is 
my  will  and  mind,  that  she  and  her  heirs  shall  have,  hold  and  eo* 
joy  the  said  messuage,  &e.  for  ever^  only  allowing  my  three 
youngest  daughters,  Anne^  Margaret^  and  Judith^  and  my  cousin 
Edmund  SeholeSf  the  kitchen  and  the  rooms  over  belonging  to  it, 
to  have  and  dwell  in  until  they  shall  happen  to  be  married,  and 
DO  longer/' 

And  it  was  contended  that  the  testatrix  at  first  intended  to  give 
an  estate-tail  to  all  her  children  successively ;  then  she  seemed  to 
have  considered  that  the  younger  were  to  come  in  for  their  l^a- 
eies  of  money  immediately,  and,  ^erefore,  to  have  meant  to  give 
the  land  to  the  eldest  in  fee,  and  that  the  latter  devise,  considered 
in  itself,  was  clearly  a  devise  in  fee. 

Lord  MansfieUtj  after  stating  the  will,  proceeded  to  observe, 
^  Now  the  single  question  upon  the  construction  of  the  will  is, 
whether  the  words  ^  heirs  of  Mice  Scol^field^  thrice  repeated,  re- 
lative to  the  redemption  of  the  term,  vested  in  the  exe- 
[*5I3]  enters,  shall  be  construed  *to  refer  to  the  special  desig* 
nation  of  the  heirs  to  whom  the  estate  is  devised  in  the  be- 
ginning  of  the  will  \  or  to  introduce  a  new  and  more  general  de- 
nomination of  heirs,  and  to  amount  to  a  revocation  of  the  express 
estate-tail  given  in  the  beginning  of  the  will,  with  all  the  remain- 
ders over  to  the  three  sisters,  and  the  reversion  in  fee  to  the  testsr 
trix  and  her  right  heirs.''  He  added,  <<  It  is  manifest  that  the 
first  devise  is  an  express  estate-tail  to  each  of  the  four  daughters 
successively ;  and  that  the  testatrix  meant  to  chaise  the  first  estate- 
tail  to  her  eldest  daughter  with  the  sum  of  180/.  for  the  immediate 
benefit  of  her  other  three  daughters.  For  the  devise  is  in  these 
words,  '  charged  and  chargeable  notwithstanding,'  &c.  In  the 
same  clause  she  particularly  expresses  her  intention  that  the  sum 
should  come  out  of  the  possession,  and  not  out  of  the  tnAmtonee, 
because  it  is  to  be  raised  oiU  of  the  first  and  clear  yearly  and  an^^ 
nual  profits.  To  efiectuate  this  intention  she  is  advised  to  create 
a  term  in  her  executors  to  receive  the  rents  and  profits  quousque. 
So  that  there  are  in  the  clearest  words  successively  estates-tail  sub- 
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ject  to  this  charge  ;  or,  if  I  may|  use  the  expression,  this  sum  of 
180/.  is  to  be  raised  previmis  to  any  of  the  estates-tail.  If  the 
matter  had  rested  there,  without  any  other  words  in  the  will  at 
all,  Jllictj  or  the  heirs  of  her  body,  would  have  had  a  right  to  re- 
deem the  term  Tested  in  the  executors;  for  it  wasan.en- 
cumbrance  prior  to  *  their  taking  possession  under  the  estate-  [*514] 
tail.  Of  course,  if  they  raised  the  money,  they  would  have 
a  right  to  haye  the  term  surrendered  or  assigned.  The  testatrix, 
when  she  mentions  this  payment,  makes  nonew  deviseihuionXy  sup- 
poses it  a  thing  that  may  happen.  For  she  says,  '<  That  her  exe- 
cutors shall  stand  possessed,  that  is,  receive  the  rents  and  profits 
tilt  they  or  their  assigns  shall  have  raised  this  sum  ;  or  for  so  long 
time  as  till  Alice  Scol^tld  and  her  heirs  shall  have  discharged  the 
•Itme  ;  after  which  payment  she  and  her  heirs  shall  enjoy  the  said 
messuage,  &c.  for  ever."  What  is  to  be  paid  or  discharged  ?  A 
sum  of  money  to  the  three  younger  sisters.  Who  is  to  be  hurt  if 
it  is  not  paid  ?  Alice  Scol^eld  and  the  heirs  of  her  body.  Who 
was  to  pay  ?  Jilice  and  the  heirs  of  her  body.  And  it  is  to  be  paid 
to  those  who  would  be  her  heirs  if  she  had  no  issue.  The  word 
*^  heirs,^^  therefore,  in  this  part  of  the  will,  is -used  in  contradis- 
tinction to  the  sisters.  If  the  word  *^  heirs"  is  used  in  the  first 
place,  it  must  be  so  used  in  the  several  other  places  that  follow. 
Nothing  is  to  be  implied  from  the  additional  words  *^for  ever/' 
because  that  expression  is  repeated  by  the  testatrix  in  the  devise  of 
each  of  the  estates-tail. 

The  nature  of  the  provision  affords  a  strong  argument  that  she 
did  not  mean  to  change  the  sense  of  Ihe  word  '^  heirs^^  in  this 

Crt  of  the  will,  and  to  give  di  fee-simple;  because  it  would 
absurd  and  nonsensical  to  make  a  ^distinction  between  [*515] 
raising  money  by  rents  and  profits,  or  by  mortgage  or  sale, 
or  charge  on  the  inheritance.  Where  the  first  taker  has  afee-simr 
pUy  what  does  it  signify  how  it  is  raised  ?  But  where  ihe  possession 
and  the  inheritance  kre  different,  a  direction  to  raise  a  sum  of  mo- 
ney out  of  the  rents  and  profits  is  a  burthen  thrown  upon  the  pos- 
session in  favor  of  the  inheritance.  As  when  an  estate  is  given  to 
Ji.  for  life,  remainder  to  B.  in  tail,  and  a  charge  is  made,  upon  the 
rents  and  profits,  there  the  estate  of  tenant  for  life  goes  in  ease  of 
the  inherUance.{k)  The  testatrix  here  might  not  think  of  a  com- 
mon recovery.  She  appears  to  have  meant  that  her  family-estate, 
which  war  but  a  small  estate,  shouid  go  to  her  family  clear  and  un- 
encumbered." And  he  concluded  his  observations  in  the  name 
of  the  Court,  saying,  '*  We  are  therefore  unanimously  of  opinion 
that  the  eldest  daughter  took  only  an  estate-tail." 

Also,  under  a  gift  to  a  man  and  his  heirs,(/)  to  the  Use  of  him 
and  his  heirs  of  his  body,  he  will  have  an  estate-tail ;  but  whether 

(k)  This  doctrine  most  be  read  with  caution.  (/)  Owen,  64. 
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at  the  eommoD  law,   or  by  means  of  the  statute  of  uses,  is  not 
clear,  (m) 

And  under  a  gift  to  a  man  to  the  use  of  him  and  the  heirs  of  his 
body,  he  will  have  an  estate-tail  at  the  common  law, 
[*516]       To  explain  these  eases,  it  is  necessary  to  'observe,  that 
an  estate  arising  under  a  limitation  of  use  cannot  be  more 
extensive  than  the  legal  estate  from  which  the  use  is  to  be  sup- 
plied with  a  seisin. (n) 

In  the  first  case^  the  gift  must  have  either  operated  to  pass  the 
legal  fee,  and  the  declaration  of  the  use  have  had  effect  as  limit- 
ing an  estate-tail  to  vest  under  the  statute  of  uses ;  or  the  exprrs- 
sion  of  the  use  must  have  been  considered  as  part  of  the  limita- 
tion of  estate,  and  agreeable  to  this  construction  it  must  have  ex- 
plained and  qualified  the  general  limitation  to  the  heirs.  Under 
each  construction  an  estate-tail  is  created. 

In  the  second  case,  it  was  objected  that  no  estate-tail  was  cre- 
ated. The  ground  of  this  objection  was,  that  the  legal  estate,  lim- 
ited to  supply  the  uses,  was  merely  for  the  lives  of  the  husband 
and  wife,  and  therefore  coulH^  not  give  a  seisin  for  an  estate-tail. 
The  objection  was  overruled,  on  the  ground  that  the  expression 
of  the  use  was  part  of  the  limitation  of  the  estate  which  passed 
by  the  conveyance,  and  not  a  distinct  and  divided  sentence  from 
the  limitation  of  the  estate ;  and  a  distinction  was  made  between 
an  estate  limited  to  one  person,  and  an  iise  to  another  person ;  and 
an  estate  and  an  u^e  limited  to  the  same  person. 

In  the  latter  case  the  expression  of  the  use  might  ex- 
[*517]   plain  the  intention  of  the  grant,  while  *in  the  former  case 
the  use  was  distinct  from  the  grant,  and   therefore  could 
not  influence  the  construction  of  that  clause. 

And,  even  where  a  gift  was  made  to  a  man  and  his  heirs,  to  the 
use  of  him  for  Iife,(o)  it  seems  to  have  been  held  that  the  limitation 
of  the  estate  and  of  the  use  were  distinct,  even  though  a  forfeiture 
was  the  consequence  o(  that  construction ;  and  the  case  of  Piers  v. 
Hoe^{p)  which  affords,  the  authority  for  this  conclusion,  is  dis- 
tinguished from  the  case  oi  Jenkins  v.  Tounf(^  by  the  observation, 
that  the  declaration  of  the  use  cannot  abridge  an  estate  expressly 
limited,  while  it  may  explain  a  grant  in  indefinite  terms;  and 
there  is  sound  reason  in  this  distinction. (9} 

The  argument  drawn  from  a  warranty«&c.  is  apposite,  and  may 
have  its'weight  when  Jt  is  indifferent  what  construct iorf  the  words 
of  limitation  shall  receive:  Thus,  when  a  limitation  is  in  direct 
terms  to  a  man  and  his  heirs  generally,  it  will  not  be  qualified  to 
mean  heirs  of  his  body  merely  because  the  warranty  is  confined  to 
these  heirs.     It  might  be  the  agreement  of  the  parties  to  the  deed, 

(m)  Jenkint  w.  Young,  Cro.  Car.  230,  246.  '  (n)  Dyer,  186 ;  Com.  Dig.  Forfeit. 
(0)  See  Cases  coUecMd  io  Vin.  Abr.  168.  Gmnrs,  P.  a.  Home  ▼.  CUrkj  Owes,  64 ', 
1  LeoQ.  126.  (p)  Cro.  KHz.  131. 

(9)  CrtutUif*t€9we,  Owen,  126  •<  Cro.  Elis.  721. 
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that  the  warraDty  should  be  for  the  benefit  of  those  heirs  only 
which  should  be  the  issue  of  the  feoffee,  and  not  for  tlie 
benefit  of  his  heir^  generally.     This  *is  the  reason  of  the  [*518] 
difference  which  has  been  noticed. 

In  all  the  cases  stated  as  authorities  to  the  points  insisted  on, 
the  instrument,  collectively  taken,  confined  the  gift,  in  point  of 
extent,  to  the  heirs  of  the  body.  The  observations  added,  in  ex- 
position of  some  of  those  cases,  detail  the  reason  on  which  all  these 
cases  have  been  decided  ;  and  it  will  be  obvious  that  the  general 
intention  prevailed,  in  influencing  and  governing  the  determina- 
tions. 

As  connected  with  the  present  subject,  it  may  be  useful  to  state, 
that  Lord  Coke{r)  has  the  following  passage  :  <Mf  a  man  make  a 
charter  of  feoffee  of  an  acre  of  land  to  A.  and  his  heirs,  and  another 
deed  of  the  same;  acre  to  A*  and  the  heirs  of  his  body,  and  deliver 
seisin  according  to  the  form  and  effect  of  both  deeds,  in  this  case 
he  cannot  take  a  fee-simple  only,  as  some  hold  ;  for  that  livery 
was  made  according  to  .the  deed  in  tail,  as  well  as  to  the  charter  in 
fee ;  neither  can  the  livery  enure  to  the  deed  of  estate-tail  with  a 
fee-simple  expectant,  for  that  livery  was  made  as  well  upon  the 
deed  in  fee-simple  as.  the  deed  in  tail.  Therefore,  others  hold, 
that  in  that  case  it  shall  enure  by  moieties,  that  is,  to  have  an 
estate-tail  in  the  one  moiety,  with  the  fee-simple  expectant,  and  a 
fee-simple  in  the  other  moiety ;  and  so  the  livery  shall  work  im- 
mediately upon  both  deeds." 

"^And  in  2  RoUe's  Rep.  33,  Doderidgey  Justice,  treats  the  [*519] 
point  as  ruled  accordingly. 

And  it  is  to  be  observed,  that  the  clause  which  introduces  the 
remainder,  mustm  detdsj  and  in  reference  to  the  preceding  limita- 
tion, when  it  is  general,  (as  to  a  man  and  his  heirs,)  be  by  express 
words,  or  by  some  equivalent  expression,  and  for  default  of  heirs 
of  the  body^  or  of  heirs-males  of  the  body^  or  of  issue  of  the  body, 
or  issue  of  himself  meaning  the  donee,  and  referring  to  hira  ;  and 
thus  by  the  context  confine  the  gift  to  the  heirs  of  the  body. 

Though  a  limitation  in  a  deed  to  the  issue  of  a  man^s  body  will 
not  create  an  entail,  the  words  and '  for  default  of  issue  of  his 
body^^  in  a  clause  introducing  a  remainder,  will,  even  in  a  deed, 
qualify  the  word  heirs  generally  to  mean  heirs  of  the  body. 

A  limitation  to  a  man  and  his  heirs  generally  will  not  be  qualifi- 
ed to  mean  heirs  of  the  body,  by  a  clausie  which  introduces  a  re- 
mainder .to  take  effect  in  default  o(  heirs  generally ^{s)  or  of  heirs- 
male  generally,  or  of  such  heirs  of  the  donee,  without  express  men- 
tion that  these  heirs  are  to  be  of  his  body,  unless,  perhaps,  the  per- 
son who  is  to  take  in  remainder  be  of  the  whole  blood  of  the  per- 
son who  is  to  take  under  the  preceding  limitation,  and  in  the  line 
of  heirship  to  him,  and  except  in  the  particular  cases  of  a  donee 
being  a  bastard  or  a  denizen, 

(r)  1  Inst.  21  a.  («)  Tilburgh  ▼.  Barhut,  1.  Vet.  89. 
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*It  is  to  be  observed,  that  the  case  of  a  bastard,  and  consequently 
of  a  denizen^  was  doubted  by  Lord  Ch.  Justice  HoU,{i) 

In  a  willy  (and  the  case  is  more  strong  when  the  question  arises 
on  a  deed,)  a  limitation  was  made  to  a  man  and  his  heirs,  remain- 
i.^r  over  ijf  he  should  die  wifhoui  heirs^  and  there  was  not  any  re- 
striction that  those  heirs  should  be  of  his  body,  /)  and  it  was  held 
that  the  first  devisee  had  an  Estate  in  fee. 

In  a  case  with  these  circumstances  there  is  not  any  expression 
from  which  it  can  be  inferred  that  the  heirs  of  the  person  to  whom 
the  first  limitation  is  made,  were  to  be  the  issue  of  his  body,  and 
therefore  the  subsequent  limitation  could  not  alter  the  preceding 
positive  devise  to  the  heirs  generally. 

This  point  was  determined  in  Attorney-General  v,  QilL{u)  In 
that  case,  a  man  by  his  will  devised  an  annuity  of  50/.  per  annam 
to  Jt.  and  his  heirs  ;  and  if  .4.  died  without  heirs^  using  this  phrase 
generally,  without  any  direction  that  the  heirs,  of  which  there  was 
to  be  a  failure,  should  be  of  the  body  of  ji. ,  then  to  a  chanty, 
wf .  died  in  the  lifetime  of  the  testator  without  issue  of  his  body, 
and  afterwards  the  testator  died  ;  and  on  a  demurrer  by  the  execu- 
tors to  an  information  brought  against  them  to  establish 
[*521]  the  charity,  it  was  argued  in  support  *of  the  demurrer, 
that  the  word^,  ^  if  A.  died  without  heirs,''  not  saying 
heirs  o/  his  body^  but  heirs  ffenerallyy  were  void.  It  was  an- 
sVvered,  that  a  will  ought  to  be  taken  agreeable  to  the  intention, 
and  that  the  intention  must  be  construed  according  to  common 
parlance ;  and  that  in  common  parlance  a  man  is  said  to  die  with- 
out heirs,  or  to  have  no  heir,  when  he  is  dead  without  issue ;  and 
that  this  Construction  ought  ratber  to  prevail  in  the  present  case, 
as  the  remainder  was  limited  to  a  charily.  Fut  King  (Lord  Chan- 
cellor) said,  ^'  Suppose  the  devise  void  if  given  to  a  common  per- 
son, so  shall  it  be  also  when  given  to  a  charity.  The  devise  being 
to  A.  and  his  heirs,  and  if  a^.  die  without  heirs^  to  a  charity,  such 
devise  over  is  void  ;  and  the  word  heirs  shall  not  be  construed 
to  signify  heirs  of  the  body,  where  the  devise  over  is  not  in- 
heritable." 

And  in  Abraham  v.  Twiggy  already  stated,  a  feoffment  was 
made  to  the  use  of  Gabriel  Dormer ^  and  his  heirs-ma&  lawfully 
issuing ;  and  for  default  of  such  issue,  without  prescribing  that 
there  should  be  issue  of  the  body  of  the  donee,  remainder  over ; 
and  also  in  the  before-stated  case  of  Idle  and  Cook^  a  limitation  on 
a  surrender  of  a  copyhold  to  uses  was  in  words  nearly  similar,  and 
certainly  to  the  same  purport,  and  it  was  held  that  the  words  *  and 
for  default  of  such  issue,'  as  they  did  not  express  of  whose  body 
the  issue  were  to  proceed,  and  as  they  had  not  any  refer- 
£*522]  ence  to  words  of  limitation  to  heirs  of  the  body,  did  *^not 
qualify  the  generality  of  the  word  heirs  in  the  former  limi- 
tation. 

<0  Jdlt  *.  Cooke,  1  P.  W.  70, 

<«)  2  r.  W.a69.  GrumbUT.  Jonti,  U  Mod.  207.  8  Vm.  Abr.  248. 


AS  TO   ESTATES   TAIL.  501 

When  the  remainder  is  introdaced  hj  these  words,  ^  and  forde- 
fault  of  issue  of  the  body  of  the  donee,''  or,  with  reference  to  the 
donee,  of  the  botfy  c^fhimj  or  issue  of  him,  or  to  that  effect,  then, 
for  the  reasons  assigned  in  Beresfard*9  ca9e^  the  introductory 
clause  will  explain  tne  word  heirs  to  import  heirs  qf  the  body. 

Thus,  Richard  CanmifCx)  by  feoffment,  gave  all  his  lands,  tene- 
ments,  &c.  to  the  use  of  himself  and  his  wife,  for  their  lives,  and 
to  the  use  of  the  right  heirs  of  him  the  said  Bichardj  and  of  the 
assigns  of  him  the  said  Richard^  and  of  the  assigns  of  him  the  said 
Sicnard  after  the  decease  of  him  the  said  Richard  and  Johan  his 
wife ;  and  if  it  should  happen  that  he  the  said  Richard  should  die 
without  issue  of  hie  body  begotten^  in  that  event  all  his  lands 
were  to  remain  to  Thomae  his  brother,  and  to  the  right  heirs  of 
his  body  begotten,  and  to  their  heirs  and  assigns  for  ever ;  and  it 
was  the  opinion  of  the  Court,  that  a  good  estate-tail  was  by  that 
deed  limited  to  the  said  Richard  in  use,  after  the  death  of  his  wife. 

Again,  a  feoffment  (y)  was  made  to  the  use  of  the  feoffor  for  fife, 
remainder  to  W.  R.  his  son,  and  his  heirs,  and  for  want  of  such 
issue  of  him,  then  to  the  right  heirs  of  the  feoffor ;  it  was  objected, 
that  although  this  would  have  been  an  estate-tail  in  a  will, 
the  authorities  *  which  proved  it  to  be  so,  likewise  proved  it  {*5S3] 
would  be  otherwise  in  a  deedf  as  in  the  case  before  the 
court ;  but  JSbA,  Chief  Justice,  would  not  admit  this  observation  to 
be  well  founded,  for,  he  said,  <<  This  is  but  one  entire  sentence  of 
limitation,  the  sense  whereof  is  very  plain  ;  and  the  rale  of  law 
is  only  that  an  estate  of  inheritance  cannot  pass  without  words  of 
inheritance  ;  but  there  is  no  rule  of  law  Uiat  words  of  ioheritanee 
may  not  be  qualified  or  abridged  by  subsequent  words ;  therefore 
in  this  case  rT.  R.  hath  only  an  estate-tail,  though  by  deed^  it  be- 
ing in  one  sentence,  viz.  to  his  son  and  his  heirs,  makes  a  fee-sim- 
ple, yet,  the  subsequent  words,  *^  and  for  want  of  issue  o/  kim^^ 
make  an  estate-tail,  by  qualifying  and  abridging  the  first  words.(jr} 
'     The  case  of  Lee  and  Brace  is  reported  in  the  several  books  cited 
in  the  margin,(a)  but  differently ;  some  state  the  case  with  the 
circumstance  that  the  remainder  was  limited  to  commence  on  de- 
fault of  issue  generally ;  others  with  the  circomstance  that  the  re- 
mainder was  limited  totidem  verbia^  to  commence  on  default  of  is- 
sue of  the  body  of  W,  R.      Salkeld^a  Report  is  in  all  probability 
the  most  correct ;  and  in  Bacon^e  Abridgment  it  is  said  that  the 
same  point  was  adjudged  tipon  this  very  deed  in  C.  B. 
^between  Cooke  ti  Roberts.     The  point  of  law  determin-   [*524] 
ed  by  these  cases  was  recc^nised  by  Holtf  in  deliver- 
ing his  opinion  on  the  case  o(  Idle  &  Cook.{b)    In  that  case,  he 
admitted,  that  if  it  had  been  said,  if  Valentine  and  Mice  die  with- 


{t£)  CmwfCt  cate,  8  Leon.  6.  Shep.  Touch.  109. 

(y)  Le<  T.  Brau^  8  Salk.  387,  ciixHl  1  Madd.  800. 

(s)  Se«  Parktr  r.  TkaekeTf  8  Lcir.  70 ;  on  the  like  argvmeBt  in  a  flmilar  eate  on  a  mU. 

a)  1  Ld.  Raym.  101;  12  Mod.  101 ;  Holt, 668;  Garth.  848;  6  Mod.  966. 

6)  1  P.  W.  78. 
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out  issue  of  their  bodies,  these  words  being  express,  and  particular, 
would  have  qreated  an  estate-tail. 

From  the  pleadings  in  3  Ld.  Raym.  99,  and  also  5  Mod.  266,  it 
appears  that  in  Lee  v.  Brace  the  words  of  the  subsequent  clause 
directed  that  the  remainder  should  take  place  on  default  of  heirs  of 
the  body  by  these  very  words,  and  the  statement  of  the  pleadings 
is  likely  to  foe  correct. 

In  proof  of  the  position,  that  the  precise  words  '<  of  the  body*^ 
are  not  necessary  to  the  validity  of  a  gift  in  tail,  and  that  it  is  suf- 
ficient that  the  words  of  the  clause  of  limitation,  or  some  part  of 
the  deed  which  refers  to  this  clause,  and  explains  it,  do  confine  the 
gift  to  the  heirs  of  the  body,  no  authority  can  be  more  apposite 
than  Giltnore  v.  Harpis.{c)  In  fact,  the  principle  of  that  case 
warrants  more  than  has  been  advanced,  for  the  part  of  the  instru- 
ment before  the  court  did  not  contain  a  limitation  to  the  heirs  of 
the  body.  It  merely  referred  to  such  a  limitation  in  another  in- 
strument, and  in  reciting  that  instrument  it  omitted  the  words  ^  of 
the  body ;"  and  then,  assuming  that  recital  as  the  effect,  or 
1*526]  a  ''correct  transcript  of  the  clause  from  which  the  recital 
was  taken,  it  expressed  the  limitation  in  the  instrument  be- 
fore the  court  in  the  terms  of  the  recital.  Still,  however,  it  is  to 
the  ckar  reference  made  to  the  former  deed,  and  the  limitation  to 
the  heirs  of  the  body  contained  in  that  deed,  that  the  judgment  of 
the  court  is  to  be  ascribed. 

The  case  of  Gilmore  and  Harris,{d)  was  to  this  effect :  JBdtoard 
Monjord,  being  seised  in  fee  by  lease  and  release,  dated  27  and  28 
Feb.  1675,  conveyed  the  tenements  rn  question  to  the  use  of  him- 
self for  life,  remainder  to  trustees,  for  supporting  contingent  re- 
mainders, remainder  to  the  first  and  other  sons,  and  the  heirs-males 
of  their  bodies  successively,  remainder  to  Simon  Monford  ^xiA  the 
heirs-males  6f  his  body,  remainder  to  the  heirs-males  of  the  body 
of  Sir  Edward  Monford^  father  of  Edward,  remainder  to  the  right 
heirs  of  Edward^  with  power  to  Edward,  by  deed  sealed,  &c.  to  . 
revoke  the  uses  limited  to  Simon  and  the  heirs-males  qf  his  body, 
and  to  limit  new  uses.  And  afterwards  Edward  Monford,  2d 
March,  in  the  same  year,  reciting  the  deed  of  the  28th  Feb.  (by 
which  deed  power  was  given  to  him  to  revoke  all  the  uses  limited 
to  Simon  Monford  and  his  heirs-males,  (omitting  the  words  of  *  his 
body,')  he,  by  that  deed,  revoked  all  the  uses  limited  to  Simon  and 
his  heirs-males,  (omitting  the  words  ^  of  his  body,')  and 
[*526]  appointed  the  said  ^estate  in  the  said  deed,  named  to  be 
the  said  Simon  Monford  and  his  heirs-males,  provided 
that  the  said  Simon  should  pay  to  the  wife  of  Edward  400/.  and 
600/.  to  the  appointer's  executors,  within  six  months  after  his  de- 
cease. Edward  died  without  issue  male,  leaving  Elizabeth  Harris, 
wife  of  the  defendant,  his  daughter  and  heir.  Simon  died  without 
issue^  leaving  Edward  Monford,  lessor  of  the  plaintiff,  his  brother 

(c)  3  Lev.  213.  (d)  3LeTinZy213. 
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ftnd  heir.  It  was  argued  at  the  bar,  for  the  plaintiff,  that  the  revo- 
catipn  was  good,  DOtwithstandiog  the  omission  of  the  words  '*of 
his  body,"  for  the  recital  of  the  deed  is  right  in  the  date  and  the 
names  of  the  parties.  And  therefore  by  the  words  **  heirs-mates'' 
must  be  intended  such  heirs-males  as  are  expressed  in  the  deed, 
▼iz.  heirs-males  of  his  body.  Bui  secondly ^  they  argued ,  that  the 
new  limitation  to  him  and  his  heirs-males,  is  a  fee-simpleton  these 
grounds  :  . 

First,  A  limitation  to  a  man  and  his  heirs-male,  in  a  deed,  always 
passes  a  fee-simple  ;  but  it  is  otherwise  in  wills. 

Secondly,  The  deed  of  revocation  being  made  within  three  days 
after  the  deed  of  settlement,  it  could  not  be  intended  that  he  re- 
voked the  first  estate  to  give  himself  the  same  estate  through  the 
new  limitation,  as  he  had  by  the  first  settlement. 

Thirdly,  The  new  limitation  is  subject  to  the  payment  of  1000/., 
which  could  not  be  intended  to  arise  out  of  an  estate-tail. 

•And  it  was  adjudged  by  the  whole  Court,  for  the  de-  -  [*527] 
fendant,  whether  the  revocation  was  good  or  not ;  for  if 
it  was  good,  as  they  held  that  it  was,  for  the  reasons  alleged  for 
the  plaintiff,  then  the  same  words  in  the  new  limitation  would  have 
the  same  construction  as  they  had  in  the  recital ;  and  would  carry 
a  new  estate-tail,  and  that  estate-tail  could  be  charged  in  its  crea- 
tion with  the  payment  of  a  sum  of  money,  for  that  it  is  the  will  of 
the  donor.  Therefore,  the  words  in  the  new  limitation,  scil,  the 
said  estate  in  the  said  deed  mentioned,  shall  be  to  the  use,  &c. 
which  said  estate  was  an  estate-tail.  But  he  had  not  the  power  to 
revoke  more  than  an  estate-tail,  and  besides  that,  he  could  not 
create  a  fee,  for  all  the  intent  appears  upon  the  whole  matter,  to 
revoke  the  estate-tail,  which  was  not  subject  to  any  charge,  and  to 
create  a  new  estate-tail  to  be  subject  to  a  charge  of  1000/.  And 
if  the  first  estate  were  not  revoked  by  reason  of  the  omission  of 
the  words  ^^  of  his  body,"  in  the  recital,  then  the  first  estate  is  un- 
revoked, and  the  estate  of  Simon  determined,  and  the  remainder 
in  fee  vested  in  the  defendant,  the  right  heir  of  Edward^  and  so, 
guacunque  data,  judgment  ought  to  be  ;  and  it  was  given  for  the 
defendant. 

Lord  Eldon  relied  very  strongly  on  the  like  reasoning,  in  his 
observations  on  the  case  of  Wykham  v.  Wykham,(e) 

^Frora  all  these  cases,  it  may  be  assumed  as  a  general  [*528] 
position,  that  though  the  word  heirs  stands  general  and 
uncorrected,  in  one  sentence,  it  may,  by  the  clause  of  another  sen- 
tence, which  introduces  an  ulterior  gift,  be  corrected  and  explained, 
if  the  word  heirs,  generally  in  the  first  clause,  is  by  the  words  of  the 
second  clause,  explained  to  mean  heirs  of  the  body. 

But  though  an  introductory  elause  may  qualify  the  generality  of 
the  word  heirs,  it  will  not  enlarge  the  words  of  a  preceding  limita- 

(0  18  Ves.  395. 
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tioiv  when  that  limiUtioD  ih  made  to  hein  of  a  partieolar 
tion.  Therefore^  aMume  the  ease  that  a  gift  ia  made  to  a  man  and 
the  heira^nuUe  of  his  body,  and  the  remainder  ia  introduced  by  the 
words  **  and  if  he  shall  die  without  heirs  of  Ms  bady^^{f)  omitting 
to  express  that  the  heirs  shall  he  malea^  an  estate  in  taHrfnmlt  only, 
will  pass. 

This  is  a  rule  in  deeds,  as  well  as  wills,  and  applies  to  a  varie^ 
of  eases,  of  which  the  example  is  only  a  single  instance. 

The  case  of  Jitkina  v.  Atkins  (g)  is  at  least,  to  a  certain  degree, 
within  the  scope  of  these  observations.  In  some  measure,  too,  it 
is  connected  negatively  with  the  observations  on  the  rule  in  Shel* 

kjf^s  Cast. 
[*599]  In  the  case  of  Atkins  and  Aikfrns^  a  father  Mevised  to 
Johnf  his  son,  and  his  heirs  of  his  body,  and  added  this 
clause,  <^  Item,  I  will,  that  after  the  decease  of  my  son  John^  my  land 
shall  remain  to  Oeargef  son  of  John;*'  and  notwithstanding  it  was 
held  that  John  had  the  inheritance  in  tail,  and  that  his  widow  was 
dowable.  So  that  words  introducing  a  remainder  did  not  abridge  an 
estate  clearly  and  expressly y  devised. 

Nor  will  any  expression  of  intention  in  a  clause  introducing  a 
remainder,  give  an  estate  to  any  person  who  is  not  within  the  ex* 
iMress  terms  of  the  preceding  gift ;  for  an  express  estate  is  not  to 
be  varied  by  implication. 

Thus,  a  gift  to  husband  and  wife,  and  to  the  heirs  qf  the  body 
rfthe  husband^  and  if  the  husband  and  wife  died  without  issue  of 
tiieir  two  hodieSj{h)  then  the  land  to  remain  over ;  and  it  was  held 
that  th^  estate  of  the  wife  was  not  enlarged,  and  that  the  inberitapce 
was  in  the  husband  alone. 

It  frequently  happens^  that  a  gift  in  special  tail  is  penned  in  terms 
which  do  not  appropriate  the  heirs  to  the  person^  though  it  requires 
them  to  be  of  his-hody  ${%)  and,  on  the  mere  words,  it  is  not  clear 
to  whose  heirs  the  limitation  is  made  ;  and  the  word  heirs  may  be 
a|q;>lied  indifferently  to  one  or  oth^  of  several  persons  named  in 

the  clause  of  gift. 
[*5S0]       *In  cases  of  this  sort  the  question  is  always  in  whom 
the  estate-tail  shall  vest. 

The  cases  which  have  received  a  decision  on  the  point,  warrant 
this  distinction.(J(;) 

When  the  gift  is  made  to  one  person,  as  to  a  man  and  to  the  heirs 
which  he  shill  beget  on  the  body  of  A.  B, ,  the  words  of  limitation 
are  taken,  constructively,  to  pass  the  inheritance  to  the  donee* 

if)  8  Tim.  Abr.  971.  And.  8,pl.  17 ;  CUul^  ▼.  QUmer,  cited  Moor,  124 :  QUmr^. 
TWwqf,  died  S  Leoo.  326;  eee  FUMgpraU  ?.  LuHe,  6  Bro.  P.  C.  14 ;  ee  to  wille,  eee 
Turk*  V.  iVendbMii,  Dyer,  171. 


Rep.  Co.  104,  cHet  12  £4.  ill,  Verieiice,  77. 


ig)  Momre,  608,  |»t  801 ;  Cro.  Ells.  248 :  end  cited  2  Ld.  Bajrn.  1440. 

S)  1  Rep.  Co.  104,cttet  12 

(t)  Com.  Dig^  EilAte,  B.  6. 

(*)  Lift.  g.  26,  27 ;  HaU'i  MSS.  on  tfa«  text  in  UmT%.  U  Boder's  edit  of  1  Intt.  aiid 
1  Intt.  26  a;  OeiMfev.  Tajflior^  Stylcfl'  Rep.  826;  Feerne,  44;  epp.  ad  contra;  see 
also  TelT.  181 ;  Merrill  r.  Rimtey,  Sid.  247. 
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The  words  of  limitation  to  the  heiiM  apply  as  well'to  the  woman 
as  to  the  man  ;  yet  as  the  gif\  is  to  the  man  alone,  it  will,  from  this 
eircumslanoe,  be  inferred  that  he  alone  is  the  object  of  the  gift; 
and  that  he^  and  those  heirs  who  shall  proceed  from  his  body,  and 
the  body  of  the  woman,  shall  take  us  his  heirs  ;  and  the  estate-tail 
will, accordingly,  vest  in  him  alone. 

Also,  if  a  gift  be  to  the  husband  an()  his  wife;  and  the  issue  in- 
heritable to  the  entail  are  to  be  the  heirs  of  his  body,  without  any 
reference  to  his  wife,  ur  with  a  reference  to  Iter^  so  si^i  to  deso4*ibe 
her  as  the  person  on  whose  body  the  hciisare  to  be  begotten,  the 
husband  alone  will  have  an  estate-tail. 

On  the  contrary,  when  the  gift  is  \oa  man  and  io  a  wo^ 
man^  and  the  heirs (l)  which  the  man  *^shal]  beget  on  the  [*53I] 
body  of  the  woman,  or  the  heirs  on  the  body  of  the  woman, 
by  the  man  lawfully  to  be  begotten  ;(m)  or  to  a  husband  for  life^ 
remainder  to  the  wife  for  life,  remainder  to  the  use  of  fht  heirs  I0 
be  begotten  upon  the  body  of  tht:  wife  by  the  hu^^band  ;(n)  as  the 
word  heirs  inclines  no  more  to  one  donee  than  to  the  other,  and 
boUi  the  persons  of  whose  bodies  the  i>sue  are  to  proceed  are 
donees,  and  to  all  appearance  equally  the  objects  of  the  donor's  in- 
tention, they  will  he  tenants  in  special  tail  in  joint-tenancy,  or  by 
entireties,  according  to  the  circumstance  that  they  are  husband 
and  wife,  or  persons  not  married,  at  the  date  of  the  gift. 

The  material  eircumstance  of  the  several  cases  is,  that,  in  the 
Gonstruetion  of  the  words,  it  is  indifiVrent  to  which  of  the  doneea 
the  word  heirs  is  applied ;  for  when  the  gift  limits  the  heirs  to  be 
of  one  of  them,  to  be  begotten  by  or  on  the  body  of  the  other  of 
them,  this  appropriation  will  direct  the  construction  in  favor  of 
the  person  from  whose  body  the  heirs  are  to  proceed ;  and  the 
subsequent  words  will  be  taken  to  describe  the  person  by  whom  01^ 
on  whose  body  the  heirs  are  to  be  begotten. 

Thus,  a  gift  to  a  man  and  his  wife,  and  the  heirs  of  the 
husband,  or  heirs  (o)  of  the  body  *of  the  husband(/7)  [^532:j 
which  he  shall  beget  on  the  body  of  his  wife,  or  the  heirs 
of  /he  body  of  tfie  husband  on  the  body  of  his  wife  lawfully  begot* 
ten,(7)  is  an  entail  in  the  husband  alone ;  for  though  the  heirs  are 
to  be  begotten  on  the  body  of  the  wife,  they  are  to  be  the  heirs  of 
the.  husband  alone.  The  sense  of  the  words  of  limitation  to  the 
heirs  is  complete,  when  the  gift  is  extended  to  the  heirs  of  the  body 
of  the  husband,  and  the  following  words  are  to  be  understood,  as 
added  merely  to  ascertain  the  body  on  which  these  heirs  are  to  be 
begotten. 

(/)  Litt.  •.26,29;  1  Inst.  26  a:  Harg^.  Anns.  8  Edit.  8.  82;  Fearne,  41,46;  SU- 
pkent  ▼.  Breiriiiige,  1  Lev.  36 ;  Repi  v.  Bonkam,  YWv.  131  ;  Roe  v  Aittrop,  2  Black. 
Arp.  1228. 

(m)  Oenn  w.  Gillot,  2  T.  H.  431  ;  FeRrne,4  edit.  46. 

(n)  GQsaage  w.  Tctjflor,  Styles'  Rep.  326 ;  10  Vin.  Abr.  Estate,  273. 

(0)  Rept  V.  Bonlutmt  Yelv.  131 ;  Fearne,  46, 46, 47 ;  Liti.  s.  26,  27,  28,  29 ;  Hmg. 
Co.  Litt.  26,  b.  n.3. 

(p)  Rt  wjJKttnpf  2  Bl.  R.  1228.  (7)  Mmrtin  ▼.  Mwtin,  I  B  icr.  969. 
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A  limitation  in  this  form  is  to  be  read  with  a  pause  between  the 
words  of  limitation  and  the  words  of  procreation,  thus :  to  A.  B. 
and  the  heirs  of  the  said  •^.  B,  which  he  shall  beget  on  the  body 
of  C.  Z>. ;  and  the  construction  must  be  agreeable  to  this  mode  of 
reading  the  limitation. 

So  a  gift  to  a  man  and  his  wife  and  the  heirs  of  the  body  of  the 
wife  by  B.  to  be  begotten,  is  an  entail  in  the  wife  alone  ;(r)  for  the 
word  heirs,  which  makes  the  inheritance,  are  annexed  to  the  body 
of  the  wife  alone,  and  the  words  by  B.  to  be  begotten,  merely 
ascertain  the  particular  person  by  whom  these  heirs  are  to  be  be- 
gotten, without  requiring  that  the  issue,  inheritable  to  the  entail, 

shall  be  his  heirs. (j) 
[*5d3]  'Another  distinction  remains  to  be  noticed  :  When  a 
giftis  to  a  man  or  woman  for  life,  with  a  remainder  to  tlie 
heirs  of  that  person,  and  of  another  person  who  is  the  husband  or 
wife  of  the  donee,  or  with  w*hom  the  donee  may  intermarry,  the 
words  heirs,  &c.  are  words  of  purchase,  under  which  the  heirs 
take  originally  as  persons  described  by  that  name;  and  are  not 
words  of  limitation  to  vest  the  estate  in  the  man  or  woman  to 
whom  the  gift  is  made. 

The  inheritance  will  vest  in  those  persons  in  whom  the  descrip- 
tion of  heirs  of  the  two  persons  shall  be  fulfilled,  if  these  persons 
are  married,  or  may  lawfully  intermarry. 

This  case  is  noticed  by  Mr.  F€arne,{t)  as  between  husband 
and  wife,  when  a  gift  is  made  to  one  of  them  for  life,  remainder 
to  the  heirs  of  the  bodies  of  both  of  them ;  and  he  observes, 
**  there  is  no  remainder  in  the  feme,  for  the  freehold  is  limited  to 
her  alone  ;  and  as  the  person  who  is  to  take  in  remainder  must 
be  heir  of  both  their  bodies,  the  estate  arising  from  the  limitation 
to  the  heirs  cannot  be  involved  or  flow  into  the  limitation  to  the 
feme  herself,  the  gift  not  being  confined  to  her  own  heirs.'' 

And  he  afterwards  remarks,(u)  <^  That  though  every  person 
may  so  far  be  supposed  to  carry  his  own  heirs  in  himself  dur- 
ing his  life,  as  that  a  limitation  to  him  where  he  takes  a 
[*5S4]  ^preceding  freehold  may  vest  in  himself;  yet  no  person 
can  be  supposed  to  include  in  himself  the  heirs,  &lc*  of 
himself  and  of  somebody  else. 

Let  it  be  remembered,  that  in  willSp  that  strictness  of  the  law 
which,  in  regard  to  deedsy  requires  that  the  limitation  shall  be  to 
the  heirs  by  that  word,  and  not  by  a  circuitous  expression,  (except 
in  the  cases  of  a  gift  in  frankmarriagej  and  of  cases  of  direct  and 
imn^ediate  reference,)  and  that  these  heirs  shall,  in  the  ease  of 
limitations  in  tail,  be  designed  by  words  of  procreation,  descriptive 

(r)  Fearne,  (4  cd.)  4S,  47 ;  Lin.  t.  26,  27,  SS,  29 ;  ^9t%,  Co.  Lift.  26  b,  n.  8; 
11^  ▼.  Bofd^,  Tehr.  131.  (i)  MemjL  ▼.  Bwmty,  T.  lUym.  126.  Sid.  247. 

(i)  Fearnc,  (4  edit)  44.  86,  cites  2  R.  A.  417»  H.  PI.  1,  2;  Dj.  64.  9d;  Umc 
«.  Pmmtl^  1  Leon.  102  \  Frogmorion  ▼.  Wharrey,  Fearnei  85;  8  Wills.  125,  144; 
d  B.  Com.  728;  Derm.  ▼.  GUleil,  2  Term  Rep.  431. 

(H)  it  Fewne,  4  ed.  46 ;  1  Inst.  22  b. 
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of  the  body  from  which  the  heirs  are  to  issue^  or  the  person  by 
whom  they  are  to  be  begotten,  is  relaxed. 

In  Roe  T.  Quarileyf{x)  a  devise  was  by  way  of  remainder  to 
the  right  heirs  of  Walter  Read  and  Mary  his  wife,  for  ever,  and 
the  Court  observed,  '<  It  has  been  argued,  that  this  description  of 
the  right  heirs  of  Walter  and  Mary  must  either  mean  the  heire  of 
the  survivor y  or  else  it  must  mean  to  give  an  estate  in  moieties  to 
the  heirs  qfeach  ;  and  if  so,  the  plaintiff  can  only  be  entitled  to  a 
moiety.     But  we  are  of  opinion,  that  the  heirs  of  Hester^  [which 
heirs,  claimed  as  being  the  heirs  of  the  marriage  of  Walter  and 
Mary^  in  opposition  to  a  brother  of  Hester ,  and  heir  of  Mary^  be- 
ing  her  son  by  a  second  husband]  ought  to  take  the  whole.^'    The 
Court  observed,  *^  we  think  that  it  may  plainly  be  collected  from 
the  will  that  such  was  the  testator's  intention,  which  ought  in  ail 
places  to  govern,  (f  not  contrary  to  any  rule  of  law.     His 
*bounty  seems  to  be  confined  to  the  children  of  Walter  and   [*535} 
Mary  ;  he  first  entailed  it  upon  Hester  and  her  issue  ;  then 
he  devised  it  to  the  child  Mary  might  be  then  ensient  with,  in  tail ; 
and  then  he  limited  the  remainder  in  fee  to  their  heirs.     Now,  it 
is  impossible  that  any  person  can  answer  the  description  otheir  to 
ioihj  unless  he  be  a  child  of  both^  and  such  construction  should  be 
put  upon  a  will,  if  it  may  be,  as  will  fully  satisfy  the  words  ;  and 
the  words  here^are  satisfied,  if  they  be  taken  to  mean  the  children 
of  both  of  them."     They  added,  ^  It  is  ta  be  collected  from  the 
passage  cited  from  Co.  Litt.  187,  a,  that  a  grant  to  husband  and 
wife  is  not  considered  in  the  same  light  as  a  grant  to  other  per- 
sons ;  for  if  a  joint  estate  be  made  to  husband  and  wife  and  a 
third  person,  in  this  case  the  husband  and  wife  have,  in  law,  io 
their  right,  but  the  moiety,  and  the  third  person  shall  have  as  much 
as  the  husband  and  wife ;  for  the  husband  and  wife  are  but  one 
person  in  law.'*     And,  ^<  So,  if  made  to  a  husband  and  wife  and 
two  others,  in  this  case  the  husband  and  wife  shall  have  but  a  third. 
If  then. they  are  but  as  one  person^  by  reason  of  the  relation  they 
stand  in,  when  a  limitation  is  made  to  their  heirs  without  any 
prior  estate  limited  to  them,  it  must,  most  naturally,  mean  heirs 
to  them  bolhf  according  to  that  relation,  which  can  only  be  chit- . 
dren  of  them  both.     Therefore,  we  think  the  lessors  of 
*the  plaintiff  are  entitled  to  recover  the  whole  under  this  [*936] 
ejectment.^' 

Though  in  construing  wills,  the  words  which  in  a  deed  wouKI 
create  an  estate-tail,  will  give  a  like  estate,  this  rule  does  not  ap* 
ply  when  reversed  ;  for  words  which  in  a  deed  pass  an  estate  m 
fee,  and  again,  words  which  in  a  deed  give  only  an  estate  for  life, 
may,  in  a  will,  pass  an  estate-tail. 

Thus,  a  feoffment  to  a  man  and  his  heirs-male,  without  any  coo- 
text,  conveys  an  estate  in  [ee.{xx)  In  this  case,  the  word  male  is 
rejected  as  surplusage.(y)    In  a  will,  the  word  males  will  be  re* 

(x)  1  Term  Rep.  €90.  (xi)  Abraham  v.  Twigg,  Cro,  EUm.  41$. 

(y)  IIH.VI.  18a;  IP.  Wnw.  77. 


536  A9   TO   ESTATES    TAIL. 

Ulnad,  aod  a  devise  in  these  wronis  will  piss  an  estate-tail ;  fo^  the 
law  in  faFor  to  the  intention  of  the  testator  will  supply  the  words 
of  Ihe  body.(r)  So  if  a  feoffment  be  to  a  man  and  his  heirs,  and 
if  he  shall  die  without  issue9(a)  (giving  no  direction  that  the  iasve 
shall  be  of  his  body,)  then  over,  the  feoffee  will  have  an  estate  in 
fee.  In  a  devise  by  these  words,  the  devisee  will  have  an  eatate- 
UiL 

It  is  otherwise,  when  the  limitation  over  is  if  the  devisee  and 
another  person  die  without  issue. 

Again ;  it  is  not  clear  that  a  feoffment  to  a  man  and  his  heirs, 

and  if  he  shall  die  without  heirs,  to  s  kinsman  of  the  whole 

{*537]   blood,  who  ^may  succeed  to  him  as  his  heir,  will  qualify 

the  words  of  limitation  to  the  heirs  to  mean  heirs  of  the 

body.     lo  a  will,  such  an  expression  will  certainly  have  this  effect. 

A  series  of  cases  to  this  point  will  be  cited,  in  considering  one 
of  the  classes  of  limitations  of  estate-tail,  by  will ;  and  to  the 
reader  a  great  variety  of  other  instances  will  occur  in  the  perusal 
pf  this  Essay  ;  and  nunieroun  are  the  examples  of  this  sort  which 
the  student  will  find  in  the  abridgments  and  books  of  reports. 

Again  ;  a  gift  by  deed  to  a  man  and  his  seedf{b)  without  any 
limitation  to  the  heirs,  passes  an  estate  for  life  only,  for  want  of 
words  to  extend  the  limitation  to  the  heirs  by  that  name.  In 
wills,  however,  a  devise  in  these  terms  will  pass  an  estate*taiL 

Even  in  deedSf  as  has  been  already  noticed,  the  word  heir  in 
the  singular  number,  coupled  with  words  of  procreation,  will  cre- 
ate an  entail.  Of  course,  the  same  construction  has  place  in  wills ; 
and  in  wills,  with  an  allowance  of  greater  liberality  to  the  testa- 
tor's intention.  For  the  word  heir  in  the  singular  number  has 
frequently  been  held  /to  pass  an  estate  in  tail  general,  and  to  em- 
brace all  the  issue  of  the  devisee,  of  the  given  descrijition. 

The  following  cases  are  instances  directly  in  point: 
[♦538]  *In  IVhih'ng  v.  Wilkins,  (c)  a  devise  was  to  i?.,  one  of  the 
testator's  sons,  for  ever;  and  after  his  de^th  to  the  heirs^ 
male  of  his  body  for  ever  ;  and  in  default  of  such  heir- male,  to 
the  other  of  the  testator's  sons;  and  it  was  held  that  R.  took  an 
estate-tail. 

So  in  Pavsey  and  Lowdnlly((l)  (a  case  on  a  surrender  of  copy- 
hold lands  to  the  u.««e  of  a  will,)  ihe  testator  devised  to  B.  for  life, 
remainder  to  his  heir  of  hi^  body  begotten  for  ever ;  and  it  was 
held  that  B.  had  an  estate-tail. 

And  in  Burlry^s  Cii8€y(e)  a  devise  was  to  %^.  for  life,  remainder 
te  the  next  heir-m»le,  and  for  default  of  such  heir-male^  then  to 
othe^  in  remainder;  and  the  opinion  of  the  Court  of  King's 
Bench  was,  that  a^.  had  an  estate-tail ;  and  they  determined  ac- 
cordingly. 

(s;  1  hiii.  27  a ;  \A.  Ossulfon'n  Ctme,  3  Salk.  336. 
(a)  Scrape  v.  Rhodu^  2  Com.  Rpp.  641.         (6)  1  insr.  20  b. 
(cj  1  Bnlst.  219;  I  Rotl.  A.  836.  {d)  2  R.  A.  794,  Stales,  244,  273. 

-,  (*FC«i«t  ^y  Hide,  1  Vent  281);  sind  %et  Miller  v.  Scagrave,  2  Eq.  Cas.  Abr. 

a  19,  c..  0H. 
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And  again;  in  Richards  v.  Lady  Bergavenny ^{f)  a  dertae  was 
to  B.  and  such  heir  of  her  body  as  ithould  be  living  at  the  time  of  her 
death;  and  the  gift  passed,  in  default  of  such  remainder  oyer,  an 
entail. 

In  Dubber  ex.  ckm»  TVollope  t.  TVollqpe;  or  Trollope  v.  7Vo/- 
lcpe^{g)  the  testator  devised  to  his  eldest  son  fVilliam  TSroUopt  for 
life,  remainder  to  his  first  son  for  life,  remainder  to  the 
^right  heirs-male  of  his  body  lawfully  begotten,  remainder  [*539] 
to  his  second,  third>  fourth,  fifth,  sixth  and  seventh  sons 
of  the  body  of  Wiliiamy  and  the  heirs^male  of  their  bodies  law- 
fully begotten,  and  for  want  of  such  is»ue^  to  his  son  Thimias 
Trollope  for  life,  and  after  to  the  heir-tnale  of  his  body  law- 
fully  begoUerij  and  for  want  of  such  heir-male^  to  be  and  remain 
with  his  son  Christopher  Trollope^  and  the  first  son  of  his  body 
lawfully  begotten,  and  for  want  of  such  issue  to  be  and  remain 
to  his  fourth  son  James  Trollope.  and  the  heirs>maJe  of  his  body 
lawfully  begotten »  and  so  to  the  first,  second,  third,  fourth, 
fifth,  sixth,  seventh^  and  the  heirs-male  of  their  bodies;  and 
for  want  of  such  issue,  then  to  remain  and  be  to  his  fifth  son 
Matthew  Trollope^  and  the  heirs  male  of  his  body  lawfully  begot- 
ten, and  so  to  the  first,  second,  third,  fourth,  fifth,  sixth,  ai^d  se- 
venth son,  and  for  want  of  such  issue,  to  remeiti  to  the  right 
heirs  of  Sir  Thomets  TroUope  for  ever. 

The  question  being  between  the  heirs  male  of  Thomas  Trollope^ 
second  son  of  Sir  Thomas  Trollope^  the  testator,  (in  which  branch 
of  the  family  (he  estate  has  been  all  along  enjoyed, >  and  the  heir- 
male  of  Matthew,  the  fifth  son,  who  was  the  lessor  of  the  plain tiff« 

The  title  Matihcw  made  was  under  the  remainder  limited  to 
Matthew,  the  fifth  son,  supposing  that  it  hAt«  faken  efiect ; 
because  three  of  the  remainders  were  spent  by  death  *with-  [*540] 
out  issue  ;  and  the  oth^er  was  not  subsisting,  because,  as  it 
was  agreed,  the  limitation  to  Thomas  the  second  son  did  not  create 
an  estate- tail,  and  was  no  more  than,  an  estate  for  life  to  him,  and 
afterwards  to  his  first  heir-male  for  life;  which  estates  were  deter- 
mined by  his  death,  and  by  the  death  of  his  first  heir-male,  who 
was  the  defendant's  father;  and,  consequently,  as  it  was  con- 
tended, the  remainder  to  Matthew  the  fifth  son  and  the  heirs  of 
his  body  must  take  efiect  in  the  plaintiff,  who  was  his  heir-male. 

So  that  ttie  question  arose  upon  the. limitation  to  Thomas  Trol* 
topej  the  second  son  of  the  testator,  to  whom  the  estate  was  ap- 
pointed to  remain,  in  these  words  :  ^^  To  my  son  Thomas  Trol^ 
hpefor  the  term  of  his  natural  Ufe^  and  after  to  the  first  heir" 
male  of  his  body  laitfully  begotten;  and  for  w:mt  of  suoh  heir- 
fnahy  to  be  and  remaij^i  to  Christopher/^  &c. 

The  Court  of  Common  Pleas  declared  they  were  all  of  opinion, 
that  by  virtue  of  this  limitation  Thomas  Trollope  became  seised 
in  tail  to  him  and  the  heirs  male  of  his  body  begotten ;  and 
consequently  the  defendant  must  be  entitled  as  heir-male  of  the 

if)  2  Vcrn.  324.  (^)  Arobl.  453.  8  Vin.  Abr.  234. 
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body  of  Thomas  Trollope,  his  grandfather.  And  to  make  this 
clear  and  evident,  the  Chief  Justice  Et/rej  who  delivered  the 
judgment,  observed,  ^^  It  may  be  proper  to  divide  the  question, 
and  to  consider  every  part  of  it  separately  and  distinctly. 

<Mst.  I  would  first  consider  it  as  a  devise  to  a  man 
.[*541]      and  the  heir-male  of  his  body  *]n  the  singular  number^ 
and  what  effect  such  a  devise  will  have  : 
'^  2dly.  Whether  a  devise  of  an  express  estate  for  life  to  the 
first  devisee  previous  to  the  limitation  to  the  heir-male, 
will  at  all  vary  the  case  from  a  plain  devise  to  him  and 
the  heir-^male,  without  any  such  previous  limitation  for 
life  : 
^^  Sdly •  Whether  the  word  first  being  inserted  before  the  words 
heir-tnakj  which  makes  it  a  devise  to  Thomas  Trollops^ 
and  after  to  the  first  heir-male  of  his  body  begotten,  will 
make  any  alteration  in  the  case  : 
^*4thly.  What  effect  the  last  words,  and  ^^  for  want  of  such 
heir-makj'^  in  the  subsequent  limitation  will  have  ?  and 
how  Jar  they  will  influence  the  precedent  limitation  to 
Thomas]  in  making  it  either  an  estate  for  life  or  in  tail  ? 
'^  And  from  the  consideration  of  these  four  points  it  will  d^rly 
appear  that  the  devise  to  Thomos  Trollope  for  life,  and  aiW  to 
the  first  heir-male  of  his  body  lawfully  begotten,  and  for  want  of 
such  heir-male,  to  be  and  remain  with  another  person,  will  give 
the  first  devisee  an  estate^tail. 

<<  I  shall  consider  these  points  in  their  order,  and  b^in  with 
that  which  was  first  mentioned,  viz. 

'<  1st.  What  effect  a  devise  to  a  man  and  the  heir-male 

isee  an  estate  for  life  or  in  tail  ? 

'<  How  this  matter  would  have  stood  if  the  limitation  had  been 
in  a  deedy  is  not  our  affair  at  present  to  determine,  because  we  are 
now  upon  the  construction  of  a  will. 

^^  But  since  the  reasoning  upon  the  words  '  heir-malcy^  in  the 
singular  number,  in  the  case  of  a  deed^  hath  been  thought  proper 
and  of  weight  in  the  case  of  a  will,  it  will  be  necessary  to  take 
notice  of  the  books  which  have  been  cited  in  the  case  of  a  deed. 

*<Now  it  has  been  insisted  upon  from  the  first  section  of  Little-' 
ton  and  Cokeys  comment  upon  it,  ^  that  the  word  *'  heirs'^  in  the 
plural,  is  absolutely  necessary  to  create  an  estate  of  inheritance ;' 
and  Littleton,  section  one,  says,  <  That  the  word  <*  Aeirs*^  only  can 
make  an  inheritance  in  all  feoffments  and  grants.'  And  Coke 
(Ist.  Jnst.  8  b.)  says,  *  That  every  word  of  Littleton  is  worthy  Of 
observation,  as  *'  heirs'*  in  the  plural  numl^er ;  for  if  a  man  give 
land  to  a  man  and  his  <^  heir''  in  the  sin^^ular  number,  he  hath  but 
an  estate  for  life  ;  for  his  ^^  heir'*  cannot  take  a  fee-simple  by  de- 
scent, because  he  is  but  one,  and  therefore  in  that  case  his  heir  shall 
take  nothing.' 

'^  But  this  seems  to  be  answered  even  in  this  book,  1  List.  foL 


i[*542]     of  his  body  will  have?  and  *  whether  it  will  givethe  de- 
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20|  where  it  is  said,  <  That  though  Littleton  saith  heirs,  yet  heir 
in  the  singular  number,  in  a  special  case,  may  create  an 
estate-tail,  as  appears  by  39  Jiss.  20.  1  Inst.  22,'  *where  [*543} 
Coke  says,  '  That  of  all  the  estates-tail  most  coarcted  and 
restrained  that  I  find  in  our  books,  is  the  estate-tail,  39  As^.  20, 
where  lands  were  ^iven  to  a  man  and  to  his  wife,  and  to  one  heir 
of  their  bodies  lawfully  begotten,  and  to  one  heir  of  that  heir  only, 
which  he  agrees  to  he  an  estate-tail ;'  which  seems  to  contradict 
his  former  opinion  in  a  stronger  instance  than  he  had  before  put 
The  former  instance  was  a  gift  to  a  man  and  his  heir-male  in  the 
singular  number ;  and  however  it  may  be  construed  to  give  the 
estate  a  descendible  quality  to  every  heir  one  after  another,  when 
there  is  nothing  particular  to  restrain  it  to  one  heir  only,  yet,  when 
it  is  limited  after  the  decease  of  the  grantee  or  donee,  as  in  39  ^ss. 
20,  to  the  first  and  second  heir  only,  it  is  a  plain  declaration  of  the 
donor  thsit  it  shall  go  no  farther,  and  in  such  a  restriction  as  seems 
to  deprive  it  of  the  quality  which  is  the  true  description  of  an  es- 
tate of  inheritance,  viz,  that  it  is  an  estate  descendible  to  all  gene- 
rations, and,  therefore,  this  of  39  ^ss,  20,  can  never  be  an  estate- 
tail,  unless  a  grant  to  a  man  and  one  heir-male,  or  a  grant  to  a  man 
and  his  heir-male  in  the  singular  number  will  make  it  so. 

'^  And,  therefore,  one  would  think  that  the  words  heir^male  in 
the  singular  number,  should  give  the  estate  a  descendible  quality, 
and  make  it  inheritable. 

[This  seems  to  be  an  inaccurate  conclusion.     See  ttqnra, 
397.] 

*''  And  it  does  not  appear  that  Littleton  ever  intended  [*544] 
to  say  otherwise;  for  he  was  not  considering  whether  the 
word  heir  in  the  singular  number  was  equivalent  to  heirs  in  the 
plural ;  and  was  only  saying,  that  the  words  ^^  for  ever''  alone,  as 
a  grant  to  a  man  ^'  for  ever"  would  [read  not]  create  an  inherita- 
ble estate;  for  it  must  be  said  who  shall  take  and  enjoy  this  estate 
**/or  ever  7"  And  to  establish  this  as  a  rule  of  law,  he  -says,  that 
the  word  <<  heirs"  only  can  make  an  estate  of  inheritance  in 
feofiments  and  grants :  and  one  can  hardly  suppose  that  the 
case  of  the  word  **  heir"  in  the  singular  number  was  then  thought 
of,  or  that  he  intended  to  say  that  it  should  not  be  taken  collec- 
tively, and  should  mean  but  one  heir  only.  And  the  reason  given 
by  Lord  Coke,  1  Inst.  3  b.  that  the  heir  should  take  nothihg  be- 
cause he  was  but  oney  is  by  no  means  convincing,  and  can  never 
hold,  when  it  is  considered  that  there  can  be  but  one  heir  at  one 
time ;  for  heirs  are  to  take  one  after  another,  in  a  course  of  de- 
scent; and  there  can  be  but  one  heir  at  pnce.  And  there  is  also  a 
considerable  authority,  Reg.  Jud.  6,  to  this  purpose,  where  there 
h  a  tfct.  fa.  brought  by  an  issue- male  to  execute  a  fine  of  lands 
granted  to  his  father,  and  hasredi  masculo  de  earpore  suo  pro^ 
creato ;  and  there  is  no  resolution  of  any  book  or  court  to  the 
contrary,  except  in  Shelley^s  Case,  104,  which  was  only  ar- 
guendo. 
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^*  But  however  it  may  sUnd  upon  a  feoffment  *or  grant,  ye* 
it  can  never  be  imagined  that  the  words  heirs  is  necessary 
to  make  an  estate  of  inheritance  in  the  case  of  a  devise.  Coke 
says  expressly,  (1  Imt,  9  b,)  that  a  devise  to  a  man  in  perpe- 
tunfLfn^  or  in  fee,  or  to  him  and  sangaini  suOy  or  semini  sua,  .wil« 
make  an  estate  of  inheritance  by  the  intention  of  the  testator;  and 
it  is  as  reasonable  to  infer  that  the  testator  intended  to  give  ar 
estate-tail  by  the  limitation  to  the  father  for  life,  and  afterwards  tt 
his  heir-male  ;  for  it  is  plain  he  intended  to  give  a  desceDdibk 
•stale  that  should  go  from  the  ancestor  to  the  heir  ;  an  estate  iha: 
may  be  inherited;  and,  therefore,  it  may  reaaooably  be  intended 
that  he  designed  an  eatate^tail ;  an  estate  inheritable  by  the  heir* 
ipale  of  his  body.  And  it  is  so  declared  in  the  case  of  Clerk  v. 
Day,  (Cro,  Eliz,  313,)  where  it  is  said  to  be  agreed  by  all  the 
justices,  that  a  devise  to  it  man  and  the  heir  of  his  body  is  an  estate- 
tail,  and  shall  go  to  all  the  heirs  of  his  body ;  for  heir  is  nomtn 
caUuHvum;  and  one  can  have  but  one  heir  at  one  time,  and  this 
shall  go  from  heir  to  heir. 

<^  This  was  an  opinion  they  all  agreed  in,  though  they  differed 

in  the  principal  point,  which  was  a  devise  to  a  daughter  for  a  term 

of  her  life  ;  and  if  she  marfy^  and  have  any  heir  of  her  body  law* 

fully  begotten,  then  that  heir  after  her  decease  should  have  the 

land,  ftfid  the  heir  of  their  bodies  lawfully  begotten ;  and  if  tho 

daughter  did  die  without  issue,  the  remainder  over. 
[*546]  *'<  The  fact  was,  that  the  daughter  man  ied,  but  died, 
leaving  issue,  who  enfeoffs  the  lessor ;  and  he  brought 
an  ejectment  against  the  husband,  who  claimed  as  tenant  by  the 
eurtesy  ;  and  the  question  was,  whether  the  devise  to  the  daughter 
jl^ve  an  «atate*tail  executed  ?  or  whether  she  had  an  estate  for  life 
only  ? 

*<This  case  is  reported  in  several  books,  viz,  Cro,  Eliz.  313  | 
1  RolL  ^br.  839, 839 ;  2  Boll.  Abr.  417  ;  Afoor,  593 ;  Otven,  148  ; 
but  in  different  manners,  in  regard  to  the  opinion  of  the  Court ;  and 
therefore,  has  been  cited  on  both  sides  of  the  question,  but  is  of  no 
authority  on  either,  for  it  never  was  resolved  :  and  this  appears  by 
the  record,  which  is  entered  HiL  36  Eliz.  Rot.  467,  B.  R.  by  the 
name  of  Clerk  v.  J)ay.  It  is  stated  in  Cro.  Eliz.  according  to  the 
record,  but  no  judgment  was  ever  given  in  it. 

^<  2  Jon.  Ill,  113.  Gould  v.  CrtMard^  devise  to  a  man  for  life, 
and  afterwards  to  his  next  heir>-male,  and  for  default  of  «uch  issue, 
remainder  over,  is  said  and  resolved  to  be  of  the  same  sense  with 
heirs^male.  I  Bulstr.  219, 1  RolL  Abr.  836,  fVhiting  v.  fVilMns. 
If  a  man  devise  land  to  i?.,  his  younger  son,  for  ever,  .and  after  his 
death  to  the  heir-^male  of  his  body^  for  ever,  with  divers  reipain- 
ders  over,  by  this  devise  R,  has  an  estate-tail,  and  not  an  estate. ia 
fee,  which  is  made  by  (he  words  heir^male  in  the  singular  nuoil^r 

only. 
[*547]      "Another  case  is  in  Slylesy249 ;  1  Ro^idbr.  •6«7,  Pawsey 
V.  LowdalL    The  words  of  the  book  are,  ^^\t  A.  seiaed  of 
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A  copyhold  in  fee,  surrender  it  to  the  use  of  his  will,  and  afterwards 
by  bis  will  deviseth  it  to  B.,  his  cousin,  for  his  life,  and  after  his 
death  to  tiie  heir  of  his  body  beratten,  for  ever.  In  this  case  the 
word  heir  being  to  the  body  of  jB,  is  nomen  colleetiimm^  and  all 
one  with  the  word  heirs  ;  and  the  words  for  ever,  which  in  a  de- 
vise'makes  a  fee,  are  only  put  to  show  his  intention,  as  usual, 
when  land  is  given  to  one  and  his  heirs  for  ever ;  and  therefore  in 
this  case  it  is  a  fee  executed  in  B.;  and  his  heirs  are  in  by  descent, 
and  not  by  purchase*  And  this  is  not  like  to  Archer^ s  Case,  I  Co.j 
where  the  devise  was  to  one  for  life,  and  after  to  his  heir-male^ 
and  to  his  heirs-male  of  such  heir-male;  for  there  the  inheritance 
is  limited  to  his  heirs  of  the  body  of  such  heir-male,  which  shows 
that  the  words  Jbr  ever  were  not  made  use  of  as  a  reason  to  help 
out  the  words  heir-male  in  the  singular  number,  which  was  offered 
as  an  answer  to  these  last  cases. 

<<  There  are  cases,  indeed,  where  a  devise  to  the  father  for  life, 
and  after  to  his  next  heir-male^  and  to  the  heirs-male  of  sitch  nexi 
hetr-malef  has  been  held  to  be  only  an  estate  for  life  in  the  father, 
with  a  remainder  in  tail  to  the  next  heir-male  ;  which  are  certainly 
right ;  but  the  reason  is,  because  the  inheritance  is  expressly  limit- 
ed to  the  heirs-male  of  such  heir-male.  It  is  not  [omit  not] 
a  devise  to  a  man  and  his  *heir-male,  and  the  heirs-male  ^[548] 
of  such  heir-male,  which  shows  that  the  words  heirs-male, 
being  the  words  which  ^rst  limit  the  entail,  are  grafted  upon  the 
words  heir-male,  and  operate  as  a  designatio  personse,  and  prevent 
the  operation  of  them  as  words  of  limitation  upon  the  estate  limited 
to  the  father,  which  was  •Archer' 8  Case,  I  Co.  66  yCro.  Eliz.  45; 
2  And.  37,  for  that  was  a  devise  to  Sobert  Archer,  the  father,  for 
life,  and  afteihvards  to  the  next  heir-male  of  Robert,  and  to  the 
heirs-male  of  the  body  of  such  next  heir-male ;  in  which  case  it 
was  held  that  Sobert  had  an  estate  for  life,  because  he  had  an  ex- 
press estate  for  life  devised  to  him,  and  the  remainder  is  limited  to 
the  next  heir-male  in  the  singular  number,  and  to  the  heirs-male 
of  such  heir-male,  which  shows  plainly  that  the  father  is  not  to  take 
an  estate  of  inheritance,  for  the  devisor  has  not  limited  the  estate 
to  his  heirs  male,  but  to  the  heirs-male  of  his  heir-male. 

<'  It  must  be  confessed,  that  the  devise  of  the  express  estate  for  Kfe, 
the  remainder  to  the  next  heir-male  in  the  singular  number,  is  said 
in  the  report  of  Jircher^s  Case  to  be  the  reason  why  the  Court  ad- 
judged it  an  estate  for  life. 

^*  But  in  no  case  since  that  time,  has  it  been  considered  or  un- 
derstood as  a  resolution  upon  that  single  ground  ;  but  in  the  sub- 
sequent limitation  to  the  heirs-male  of  such  heir-male,  has  been 
looked  upon  as  the  true  foundation  of  that  resolution. 

**'  It  is  said  by  Hale,  1  Vent,  215,  that  a  devise  to  one  [*549] 
for  life,  and  after  his  decease  to  his  heir,  hath  been  held  a 
fee ;  for  heir  is  nomen  collectivum.  But  Archer*s  Case,  says  he, 
is  a  devise  to  A.  for  his  life,  and  after  to  his  heir,  and  to  the  heirs 
of  such  heir;  in  which  case,  he  says,  that  because  the  words  of 
limitation  were  put  to  the  word  Aei>,  therefore,  heir  was  taken  to 
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be  designntio  persanm,  and  resolved  diat  be  shmild  take  by  pui^ 
ebaft.  And  upon  the  ^me  foot  is  thi^  case  of  Archer  treated,  1  iZdr* 
Air.  €27 f  in  Baweg  [read  Pawsey]  v»  LoMhU,  and  Style,  St4t. 

'<  And  if  a  derise  to  a  man  and  bis  beir-male  in  tbe  singdar 
naniber y  will  have  the  same  efleet  as  a  devise  to  a  man  and  hi^ 
heirs-male  in  the  plural,  there  can  be  nv  question  ap<3rn  the  second 
point. 

^<  Point  second :  Whether  ^  devise  of  an  eiqpress  eatate  for  tife, 
before  the  limitation  to  the  heif-male,  will  prevent  tbe  effoct  of 
that  limitation? 

'<  t*or  whenever  an  estate  £br  life  Is  given,  with  a  remainder  to 
tbe  heirs,  or  the  heir  of  the  body  of  tbe  grantee,  it  will  be  an  estate 
of  inheritance  executed  in  the  grantee ;  for  when  there  is  an  estate 
of  freehold  limited  to  the  ancestor,  no  subsequent  limitation  to  his 
heirs,  or  the  heirs  of  his  body,  can  make  them  purchasers,  but  the 
grantee  will  be  seised  in  fee  according  to  the  subsequent  limitation^ 
though  the  first  estate  limited  to  him  was  an  estate  for 
[^550]  *life  granted  by  express  words :  and  therefore  if  heir-maid 
in  the  sinenlar  nuniber  will  have  the  same  effect  with 
heirs-male  in  the  plural,  an  express  estate  for  life  limited  to  the 
grantee  will  be  of  as  little  consequence  In  one  case  as  the  othet. 

^<  The  case  otMSng  v.  Melling,  1  Fen/.  214,  is  a  case  in  point ; 
for  in  that  Case  there  was  an  express  estate  for  life  devised ;  for  the 
land  was  devised  to  JSemard  for  and  during  his  natural  life,  and 
after  his  death  to  such  issue  as  he  should  have  of  the  body  of  his 
second  wife. 

^  Point  third :  The  next  question  win  be.  Whether  a  devise  td 
a  man  for  life,  and  afterwards  to  his  first  heir-male,  will  be  a  dif^ 
/erent  estate  from  a  devise  to  a  man  for  life,  and  afterwards  to  his 
heir-male,  without  the  word  Jirst  f  and  whether  tbe  inserting  th6 
wotdArst  makes  any  alteration  in  the  case  ? 

<'  Now,  we  are  all  of  opinion,  that  a  devise  to  a:  man  and  hie 
first  heir-male  (h)  can  have  no  other  effect  than  a  devise  to  him 
and  hU  heir^male  in  the  singular  number  without  the  word  first ; 
for  the  heir-male^  and  the  first  heir-male,  must  necessarily  be  the 
same  person  ;(t)  for  the  heir-male  must  be  the  immediate  heir-mUle, 
and  consequently  the  first  heir-male. 

''  A  devise  to  a  man  for  life,  and  afterwards  to  his  first  son, 
would  have  given  a  remainder,  which  would  have  vttted 
[^551]  in  the  first  son  in  the  ^lifetime  of  his  father ;  but  a  deVis% 
to  the  first  heir-male  could  not  take  effect  till  after  the 
death  Of  the  father,  when  the  heir-male,  and  the  first  b^ir-male, 
must  be  the  same  person ;  and  therefore  the  wotd  first  can  make 
no  alteration  in  this  case ;  but  the  same  naked  question  wlR  stffl 
remain.  Whether  a  devise  to  a  man  for  life,  and  afterwards  to  the 
heir-male  of  his  body  in  the  singular  numb^,  wiircreate  an  estate*- 
tail  ?  And  the  case  of  Lovelace  v.  Lovelace,  Cro.  Eliz.  40,  which 
has  been  cited  on  the  other  side  of  the  aigument,  is  not  to  U>e  con- 
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)  MMudlr,  mndwtl  in  Ch.  11  G.  2,  MS. 
t)  r.  lavttact  y.  Lovttacc,  Cro.  £1, 40,  oo  word  cldctt. 
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trtrV :  tor  that  was  a  detise  to  a  man  and  Im  ehleH  issue  male^  he 
hktmg  no  son  at  that  timo }  and  H  was,  adjudged  no  estate-Uil, 
but  for  life  only ;  for  a  man  may  hai^  many  issues,  one,  two, 
tlMO  ;  and  therefote  when  ther^  is  a  devise  to  him  and  his  eldest 
IflSdo,  H  is  a  description  of  the  person  particularly  designed  to  take, 
and  aball  go  no  farther  than  the  person  only.  But  the  cases  of 
first  or  eldest  issue ^  and  the  first  or  eldest  heir^  are  very  difTerent; 
for  a  man  can  have  but  one  heir  at  a. time;  and  therefore  if  the 
demise  be  to  htm  and  his  eldest  heir,  or  first  heir,  the  case  will  be 
the  same  as  if  the  devise  had  been  to  him  and  his  heirs  generally.  (A?) 

*^  Point  fourth :  But  supposing  that  a  devise  to  a  man  for  life,  and 
ifter  to  the  heir-male  of  his  body,  will  not  create  an  estate* 
tail,  yet  the  ^subsequent  words,  which  are,  **  and  for  want  [*552] 
of  Mch  beif-male  to  be  and  remain  with  Christopher,^*  &c. 
will  eflectually  do  it. 

*<  For  that  such  heir-male  most  be  the  heir-male  of  Thofnas^  as 
the  first  devisee,  for  the  devise  is  to  Thomas  Trolhpe^  and  after 
to  the  first  hMr  of  his  body  lawfully  begotten,  and  for  want  of  such 
heir-maloi  the  remainder  oy^t, 

**  So  that  the  case  is  no  more  than  if  a  devise  had  been  made  to 
a  ttian  far  life,  and  if  he  died  without  heir-male,  the  remainder 
^trer^  which  would  certainly  make  an  estate-tail ;  for  if  he  died 
Withont  any  heir-male,  he  certainly  died  without  a  first  heir  male, 
end  if  he  died  without  a  first  heir-male,  he  died  without  any  ;  and 
the  words  for  want  of  such  issue  will  make  an  estate-tail  by  im- 
plidation,  according  to  Rohinson^s  Case,  4  Jac.  1  Vent.  230,  and 
Wm  a  deviso  to  A*  for  life,  and  if  he  died  toifhout  issue,  the  re- 
mainder over,  wf .  took  an  estate-tail ;  and  there  are  many  other 
txetf  to  the  same  effect 

**  And  there  is  a  very  strong  case  to  this  purpose,  HiL  42  and 
43  Eliz.  cited  by  Hale,  1  Fent.  231,  by  the  name  of  Buyjidd^s 
CsM,  which  was  a  devise  to  Jl.,  and  if  he  died,  not  having  a  son, 
theft  io  remain  to  the  heirs  of  the  testator,  which  was  held  to 
be  an  estate-tail.  (Axi) 

«  And  BurUjf's  Case,  43  Elit.  cited  by  Hale,  1  Vent. 
jB30,  is  a  case  in  point;  for  there  was  *a  devise  to  A.  for  [*553] 
life,  remainder  to  the  next  heir-male,  and  for  default  of 
t\it\i  heir-male  to  remain  over,  adjudged  an  estate-tail.  .  For  when 
it  is  said,  that  for  want  of  such  issue  the  land  shall  remain  over,  it 
is  ptainly  meant,  that  it  shfttl  not  remain  over  till  the  issue  failed ; 
and  the  issue  must  have  it  so  long ;  (for  nobody  else  can)  and  so  it 
is  on  estate-tail. 

*^  And  therefore,  •  since  a  devise  to  a  man  for  life,  and  after  to 
the  first  heir-male  of  his  body  lawfully  begotten,  and  for  want  ef 
such  heir-male,  to  another,  will  raise  an  estate-tail  in  the  devisee, 
judgment  must  be  given  for  the  defendant,  who  claims  as  heir-male 
under  such  a  limitation." 

This  judgment  was  affirmed  in  the  King^s  Bench  unanimously, 

(ifc)  Cro.  EUm.  40.  {ka)  Mtltuh  ▼.  MtWA^  2  Bam.  U  Cres.  fifiO. 
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on  a  writ  of  error ;  and  its  importance  as  a  leading  case,  illustrate 
ing  a  general  rule,  and  examining  the  authorities,  was  supposed  to 
justify  its  insertion  in  detail. 

In  all  these  and  the  like  cases,  the  Courts  proceed  in  their  deter* 

mination,  on  the  presumption  that  the  intention  was  to  create  an 

.   entail,  and  that  by  the  word  heir  the  testator  meant  his  heir  for 

the  time  being  of  his  body ;  consequently  to  include  all  the  lineal 

descendants.  (/) 

But  there  are  several  instances  which,  so  far  from  affordinj^ 

^  ground  for  this  construction,  hare  precluded  it  by  exhibiting  e?i* 

dence  of  a  different  intention. 

[*5S4]       *Thus,  in  fVAite  v.  CoUins,{m)  a  devise  was  to  F.  to 

enjoy  the  rents  and  profits  thereof  for  his  natoral  life,  with 

a  power  to  make  a  jointure  of  all,  or  part,  if  he  should  marry  ; 

and  after  his  death,  and  subject  to  the  jointure,  if  any  should  be 

made,  to  the  heir-male  of  his  body  lawfully  begotten,  during  the 

term  of  his  natural  life;  and  for  want  of  such  Aear-male,  then  over; 

and  it  was  held,  that  F.  and  the  person  who  should  at  his  death  be 

his  heir-male  had,  severally,  distinct  estates  for  life  only.     An 

estate-tail  could  not  arise  to  F.  from  the  devise  to  his  heir,  since 

the  estate  limited  to  the  heir  was  confined  to  the  period  of  the  life 

of  the  heir,  and  the  heir-male  could  not  have  a  more  ample  estate 

than  for  his  life,  because  it  was  confined  to  that  express  period  ; 

and  there  were  not  any  words  to  show  that  the  estate  was  to  be 

inheritable  in  succession  beyond  the  express  period  of  a  life. 

In  this  case,  too,  it  was  agreed,  that  had  nothing  appeared  to 
warrant  a  contrary  inference,  F,  might  have  taken  an  estate-tail 
though  the  devise  to  his  heir  was  in  the  singular  number. 

It  is  also  observable,  that  the  gift  was  only  to  the  heir  in  the  first 
degree,  and  not  to  successive  heirs,  so  as  to  pass  a  qualified  estate-^ 
tail. 

In  other  instances,(n)  the  word  heir  in  the  singular  num- 
1*555}  her  has,  from  words  of  appropriated  ^reference,  which  de- 
signated some  particular  person,  or  from  words  of  supers 
added  limitation,  which  described  a  line  of  successors  to  claim  un- 
der an  entail  in  that  person,  been  construed  a  word  of  purchase ; 
and  these  cases  are  collected  in  the  first  volume. 

However,  the  word  Jirstj  next,  or  eldest ^{c}  coupled  with  the 
word  heirj  will  not  of  itself  prevent  the  construction  which  would 
raise  an  estate-tail.  To  raise  such  estate  there  must  be  some  words 
of  reference  to  a  person  who  is  living;  or  some  superadded  words 
of  limitation  describing  a  class  of  inheritable  persons,  who  are  to 
be  the  representatives  and  legal  succeseors  of  the  heir  only,  and 
not  of  his  ancestor. 
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